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<Eighth  Cirouit— Summit  Co.,  0.,Gircuit  Court— Nov.  Term.  1898.) 

Before  Hale,  Marvin   and   Caldwell,  JJ. 

THE   CLEVELAND   TERMINAL   AND   VALLEY    RAILROAD 
COMPANY  V.  RAYMOND  GILBERT  MARSH. 


TInjury  to  infant  while  at  work  at  railroad,  engctged  by  an  agent 
of  R,  R,  Co.  to  do  his  work,  without  authority  from  Co, — 
An  infant  of  between  ten  and  eleven  years  of  age,  who   is    injured 

by  the  negligence  of  the  employes  of  a  railroad  company  while 
'^in  the  discharge  of  their  work  as  such  employes,  is  not  neces- 
sarily precluded  from  a  recovery  against  such  company  for  such 
injuries,  by  the  fact  that  at  the  time  of  such  injury  such  in- 
fant was  in  the  performance  of  work  which  it  was  the  duty  of 
an  agent  of  the  company  to  perform,  the  infant  being  engaged 
in  such  work  by  the  employment  of  such  agent  of  the  com- 
pany without  any  knowledge  on  the  part  of  the  company,  and 
such  agent  being  without  ^authority  from  the  company  to  so 
employ  such  infant. 

Error  to  the  Court  of  Common  Pleas  of  Sammit  county. 

Mabvin,  J. 

The  proceedings  in  this  court  are  brought  to  reverse  a 
judgment  of  the  court  of  common  pleaa  of  this  county  ren* 
dered  at  the  April  term,  1898. 

In  the  original  action  Raymond  Gilbert  Marsh,  an  in- 
fant, by  his  next  friend  Aoanda  M.  Marsh,  brought  suit 
against  the  Cleveland  Terminal  and  Valley  Railroad  Com- 
pany seeking  to  recover  for  personal  injuries   sustained    by 
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him  OD  the  18th  day  of  April,  1896,  and  which  injaries,  he 
says,  were  oaaued  by  negligence  on  the  part  of  the  railroad 
company. 

The  line  of  railroad  owned  and  operated  by  the  defend- 
ant below  passes  through  the  village  of  Myersville  in  this 
coanty,  at  which  village  is  a  station  of  said  road. 

The  station  agent  at  Myersville,  at  the  time  of  this  injury, 
was  Milo  Swinehart.  A  part  of  his  daties  was  to  place  light- 
ed  lamps  at  switch  stands  north  of  the  railroad  station  each 
evening  at  aboat  dask,  and  to  take  in  sach  lamps  on  the 
following  morning  and  clean  and  fill  them  preparatory  to 
being  again  pot  oat  in  the  evening.  At  the  time  of  the  in- 
jury to  the  plaintiff  complained  of  and  for  several  months 
prior  thereto,  the  plaintiff  had  performed  the  duty  of  plac- 
ing these  lamps  in  the  evening,  taking  them  in  in  the  morn- 
ing and  preparing  them  again  for  use.  This  he  did  as  an 
employe  of  Swinehart  and  not  as  an  employe  of  the  railroad 
company. 

The  line  of  the  railroad,  as  it  passes  through  the  village 
and  by  the  station  at  Myersville,  is  substantially  North  and 
South.  A  few  rods  North  from  the  railroad  station  is  a 
public  highway  running  east  and  west.  There  is  also  a 
public  highway  leading  to  the  southwest  from  Myersville, 
but  extending  no  further  north  thon  the  east  and  west  road 
already  mentioned.  There  is  another  public  highway  run- 
ning north  and  south  and  passing  the  village  of  Myersville 
Bom6  twenty  rods  east  of  the  railroad  track. 

At  the  time  of  the  injury  complained  of,  the  plaintiff  was 
ten  years  and  about  eight  months  of  age.  On  the  evening 
of  the  date  already  given,  between  five  and  six  o'clock,  he 
started  out  from  the  engine-house  of  the  railroad  company 
which  ii  near  to  the  stiation,  to  the  north  with  two  switch- 
lamps  in  bis  hands,  ready  to  be  placed  at  the  switch-stands. 
He  placed  one  of  them  at  a  point  a  little  south  of  the  east 
and  west  road  already  mentioned,  then  passed  along  across 
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the  public  highway  for  the  pnrpoBe  of  placing  the  other 
lamp.  Before  reaching  the  switch-stand,  however,  the 
plaintiff  observed  an  object  lying  opon  the  track,  which 
iarned  oat  to  be  what  is  known  as  a  signal  torpedo,  a.  small 
metallic   device  containing  a  highly  explosive  substance. 

Upon  noticing  this,  he  placed  his  lamp,  apon  the  ground 
and  proceeded  to  investigate  this  torpedo,  striking  it  with 
a  stone  which  caused  it  to  explode,  from  which  explosion 
he  was  very  seriously  injured,  resulting  in  the  loss  of  one 
eye. 

On  the  part  of  the  plaintiff  below  it' is  claimed  that  this 
torpedo  was  placed  upon  the  track  by  some  agent  or  servant 
of  the  railroad  company,  and  that  so  placing  it  and  leaving 
the  same  was  well  known  and  acquiesced  in  by  the  com- 
pany, and  was  negligence  on  the  part  of  the  company  in 
view  of  the  further  claim  that  this  part  of  the  right  of 
way  of  the  railroad  company  between  the  east  and  west 
road  and  the  switch -stand  where  he  was  to  place  the 
lamp  which  he  still  had  with  him  at  the  time  of  the  injury, 
and  on  for  a  considerable  distance  further  north,  was  at  the 
time  of  the  injury,  and  for  a  long  time  prior  thereto  had 
been,  used  by  the  public, including  children,  as  a  thorough- 
fare for  pedestrians  where  they  were  accustomed  habitully 
to  walk  between  the  village  of  Myersville  and  localities 
farther  no^th,  and  that  this  use  was  well  known  and  ac- 
<]^uie8ced  in  by  the  railroad  company. 

A  considerable  number  of  witnesses  were  introduced 
by  the  plaintiff,  on  this  subject;  among  them,  the  plaintiff 
himself,  Isaac  J.  Kramer,  Wilson  Myers,  Olyde  Treash, 
and  John  J.  Marsh — the  grandfather  of  the  plaintiff.  The 
qnestion  of  this  use,  by  the  public,  including  children,  of 
the  right  of  way,  was  fairly  submitted  to  the  jury,  and  if 
the  witnesses  named  and  others  who  testi6ed  on  the  sub- 
ject on  the  part  of  the  plaintiff,  were  believed  by  them,  the 
finding  that  the  right  of  way   was  so    used,    was  justified. 
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The  question  of  whether  aach  use  by  the  public  was 
material  in  the  case  is  considered  later  in  this  opinion. 

The  claim  is  further  made  on  behalf  of  the  ^plaintiffX^®* 
low,  that  the  railroad  company,  through  its  oflScers  and 
agents,  had  knowledge  of  the  employment  of  the  plaintiff 
by  Swinehart,  and  were  bound  to  conduct  the  operations  of 
the  road  at  Myersville  with  reference  to  such  employment. 
This  question  will  also  be  considered  later  in  the  opinion. 

The  trial  in  the  court  of  common  pleas  resulted  in  a  verdict 
and  judgment  for  Marsh.  Motion  for  a  new  trial  was  filed 
and  overruled  and  propei  exception  taken. 

The  railroad  company,  by  its  amended  answer  upon  which 
the  case  was  tried,  denied  that  it  was  responsible  in  any 
way  for  the  presence  of  this  torpedo  upon  the  railroad  track. 
It  denied  that  it  was  negligent  in  any  manner  contributing^ 
to  the  injury  of  the  plaintiff,  and  alleged  that  whatever  in- 
jury was  sustained  by  the  plaintiff,  was  contributed  to,  if 
not  entirely,    caused  by  his  own  negligence. 

Numerous  exceptions  were  taken  by  the  railroad  company 
to  the  rulings  of  the  court  at  the  trial  upon  the  introduc- 
tion and  rejection  of  evidence. 

Dr.  M.  M.  Bauer,  a  witness  on  the  part  of  the  plaintiff, 
who  was  called  for  the  purpose,  among  other  things,  of 
making  it  appear  to  the  jury  that  the  torpedo  was  placed 
upon  the  track  by  an  employe  of  the  company  after  having^ 
received  it  from  Swinehart,  another  employe  of  the  com- 
pany,  testified  to  having  been  in  the  station  of  the^defend- 
ant  company  at  Myersville  on  the  day  of  the  injury,  at 
about  the  middle  of  the  day,  and  to  having  then  over-heard 
a  conversation  between  Swinehart,  the  station^agent,  and 
another  man  whom  he  designates  as  '^one^of  the  train  crew "^ 
(there  was  standing  at  the  time  at  Myersville  a  freight 
train).  He  states  that  he  did  not  know  this  man,  but  that 
he  was  ''one  of  the  train  crew'\ 
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A  motion  was  made  to  take  this  statement  from  the  jury 
on  the  ground  that  the  testimony  of  Dr.  Bauer  showed  that 
be  did  not  know  whether  or  not  the  party  whom  he  thus 
designated,  was  a  member  of  the  crew  connected  with  the 
tiain  of  the  railroad  company.  It  is  urged  that  as  he  did 
not  know  the  man,  and  does  not  describe  him,  he  could  not 
have  known  whether  or  not  he  was  one  of  the  train  crew. 

The  court  overruled  the  motion,  and,  we  think,  correctly. 
The  witness  might  well  be  warranted  in  saying  that  the 
man  was  ''one  of  the  crew'*  of  a  railroad  train,  by  his  ap- 
pearance, hie  being  with  the  train,  his  conduct  in  regard  to 
the  train,  and  though  he  might  be  mistaken  in  supposing 
one  who  to  all  appearance  was  a  member  of  the  crew,  to  be 
such  member,  still  we  think  that  the  answer  which  he  gave 
should  not  have  been  taken  from  the  jury.  Suppose  that 
Dr.  Bauer  had  not  known  Mr.  Swinehart  at  all,  but  had 
stepped  into  the  railroad  station  at  Myersville,  found  him 
in  the  oflSce,  asked  for  a  ticket  to  Akron  or  elsewhere,  pur- 
chased it  from  him  and  paid  for  it  to  him,  would  it  be 
claimed  that  he  might  not  say  that  he  saw  and  purchased  a 
ticket  from  the  station  agent  although  it  might  turn  out 
that  he  was  mistaken  in  this  and  that  some  person  had  im- 
personated the  station  agent?  Still  the  court  would  hardly 
be  justified  in  saying  that  the  answer  made  by  the  witness, 
that  he  purchased  a  ticket  of  tl^e  station  agent,  should  be 
taken  from  the  jury. 

Dr.  Bauer  beard  something  said  by  this  train-man  to  the 
station  agent,but  did  not  understand  what  it  was.  He  heard 
the  agent  answer,  however,  "Here  is  one;  I  have  got  one". 
The  agent  then  stepped  to  a  cupboard  which  was  in  his 
room,  and  took  therefrom  an  object  which  Dr.  Bauer  says 
he  distinctly  saw;  and  the  station  agent  then  said:  "Tes, 
here  is  one;  I  have  got  one;''  and  he  saw  this  taken  by  the 
train-man,  who  thereupon  went  out  of  the  station  and  to  the 
north  toward  the  rear  of  his  train.     Dr.  Bauer  says  that  at 
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the  time  be  did  not  know  what  this  object  was,  bat  he  now 
knows  it  was  a  signal  torpedo. 

The  railroad  company  asked  that  this  evidence  be  taken 
from  the  jury,  and  its  motion  was  overruled. 

It  is  urged  that  since  Dr.  Bauer  did  not  at  the  time  know 
that  this  was  a  signal  torpedo,  he  ought  not  to  be  permitted 
to  say  that  he  now  knows  that  it  was,  because  it  is  said  that 
at  the  best  such  knowledge  must  be  simply  hear-say.  We 
do  not  regard  the  act  of  the  court  in  this  matter  as  erron- 
eous. Dr.  Bauer  may  very  well  have  since  learned  that  the 
object  which  he  saw  distinctly  on  the  18th  day  of  April, 
1896,  and  the  name  of  which  or  tbe  character  of  which  he 
did  not  then  know,  is  a  signal  torpedo,  and  this  not  by  hear- 
sav  in  the  sense  in  which  that  term  is  used  in  the  law  of 
evidence,  but  by  actual  knowledge. 

It  can  hardly  be  said  that  each  of  us  has  not  often  seen 
some  object  which  at  the  time  he  did  not  know  the  name  of 
or  the  character  of,  but  which  he  later  became  so  familiar 
with  as  to  know  certainly  what  the  object  which  he  saw 
was.  To  hold  otherwise  would  be  to  hold  that  one  may  not 
learn  so  as  to  certainly  know  what  a  given  thing  is  that  he 
did  not  know  the  name  of  or  the  character  of  when  he  first 
saw  it. 

Milo  Swinehart  was  called  as  a  witness  by  the  defendant, 
and  upon  his  oross-examiaa|ioQ  was  asked  if  he  did  not  on 
the  evening  of  the  day  of  the  accident,  at  the  home  of  the 
plain tifiF's  mother,  say  to  her  ^'Tbis  is  the  torpedo  that  he 
struck ;  he  may  have  known  what  it  was,  but  he  did  not  know 
that  it  was  explosive.  It  is  hard  for  a  boy  of  his  age  to  know 
that  they  were  explosive.'*  Objection  was  made  to  this, 
and  the  objection  was  overruled.  It  is  urged  that  this  was 
error. 

In  his  direct-examination  Swinehart  had  testified  that  he 
had  told  the  plaintiff  at  a  time  when  he  was  in  his  office, 
what  these   torpedoes    were    (there  being  several  of   them 
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pr686nt,aDd  the  plaintiff  examining  them),  and  that  he  then 
told  him  that  they  were  explosive;  that  he  mast  not  handle 
them  becanee  they  were  explosive  and  might  hart  him. 
Olearly  the  qaestion  asked  in  cross-examination  was  to  test 
the  credibility  of  the  witness  and,  if  possible, get  an  admis- 
sion from  him  thst  he  had  made  a  statement  oat  of  coart 
wholly  inconsistent  with  his  statement  in  court.  Upon 
being  permitted  to  answer,  the  witness  said,  '*No,  sir.'' 

Thereafter  the  plaintiff's  mother  was  apon  the  stand, and 
was  asked  about  this  conversation  at  her  house,  and  testi- 
fied that  Swinehart  did  say  at  her  house  at  the  time  refer- 
red to  in  the  question  put  to  him  in  cross-examination  that 
the  plaintiff  knew  what  the  torpedo  was,  but  did  not  know 
that  it  was  explosive.  This,  although  objected  to,  was  per- 
mitted to  be  answered,  and  an  exception  taken.  As  this  was 
directly  in  contradiction  of  the  testimony  given  by  Swine- 
hart,  it  was  proper. 

Dr.  Bauer  was  again  called  by  the  plaintiff  in  rebuttal, 
and  asked  and,  over  the  objection  of  defendant,  permitted 
to  answer  this  question: 

"At  the  time  you  testified  before  that  'you  were  in  the 
freight  department  of  the  station  there  and  someone  came 
in  and  had  a  conversation  with  Milo  Swinehart,  I  will  ask 
you  if  you  saw  Milo    Swinehart,  give    to    this   man  a  car 

seair' 

And  also  this  question: 

"Was  it  one  of  those  locks  that  he  gave  to  this  man?" 

Each  of  these  questions  was  answered  in  the  negative, 
and  a  proper  exception  was  taken.  It  is  urged  on  the  part 
of  the  plaintiff  in  error  that  answers  to  these  questions 
should  not  have  been  permitted,  because  nobody  had  testi- 
fied that  at  the  time  referred  to,  Swinehart  gave  to  anyone 
either  a  car  seal,  or  a  car  lock;  but  Swinehart  in  his  direct 
examination  had  testified  that  m  the  cupboard  from  which 
Dr.  Bauer  says  the  torpedo   was   taken,  there  were  at   the 
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time  car  seals  and  car  locks,  and  he  describes  each  of  them. 
The  object  of  the  railorad  company  in  eliciting  this  testi- 
mony from  Swinehart  was  clearly  with  a  view  to  making 
the  claim  that  if  Dr.  Baner  sawjany thing  given  to  a  trainman 
at  this  time,  it  was  either  a  car  seal  or  a  car  lock,  and  to 
rebut  this  was  the  object  of  the  plaintiff  below  in  asking 
the  qaedtions  complained  of,  of  Dr.  Bauer. 

Without  doubt,  since  by  the  description  of  the  car  seal 
and  car  lock,  neither  of  them  was  very  dissimilar  in  appear- 
ance to  the  torpedo,  the  claim  would  have  been  made  to  the 
jury  that  the  witness  might  well  have  mistaken  one  of  those 
for  a  torpedo,  and  we  think  such  claim  would  have  been 
legitimate  and  that  it  was  therefore,  entirely  proper  to  re- 
but such  inference  by  asking  these  questions  of  the  witness. 

While  John  J.  Marsh  was  upon  the  stand  as  a  witness  for 
the  plaintiff  and  was  being  inquired  of  in  reference  to  the 
use,  made  by  the  public  of  the  portion  of  the  right  of  way 
of  the  railroad  company  at  the  place  referred  to,  he  was 
asked  *'How  often  per  week  or  day  have  you  seen  people 
go  up  and  down  the  track?"     And,  again,  this  question: 

''Tou  do  not  quite  understand  my  question^  I  do  not 
mean  how  often  have  you  seen  a  particular  person  go  up 
and  down  the  track,  but  how  often  have  you  seen  people  go 
up  and  down  the  track  per  week  or  month  as  the  case  may 
be."  To  each  of  these  questions  an  objection  was  inter- 
posed and  oveiruled,  and  a  proper  exception  taken.  It  is 
said  that  this  was  permitting  the  witness  to  testify  as  to  the 
use  of  the  right  of  way  by  the  public  after  the  injury  and 
up  to  the  time  of  the  trial.  The  witness  had,  prior  to  this 
time,  testified  that  he  had  been  the  keeper  of  a  grocery 
store  at  Myersville  ever  since  the  1st  of  April,  1889,  and 
that  during  all  that  time  he  had  been  familiar  with  the 
situation  and  use  of  the  track  and  right  of  way.  And  then 
he  had  been  asked  this  question,  **  About  how  many  differ- 
ent people— state  whom  if  anybody,  you  have  seen    coming 
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or  going  ap  the  track/'  This  he  answered,  giving  the 
names  of  fourteen  people  and  then  adding,  *'And  yon 
might  almost  include  all  the  Milheim  people;  they  would 
come  down  the  track  when  coming  to  the  store  or  to  the 
post-oflSce.'^  In  answer  to  another  question  he  gave  the 
names  of  other  people  whom  he  had  seen  going  up  and 
down  the  track.  His  attention  had  been  called  to  the  fact 
that  what  was  wanted  was  the  use  of  the  track  by  people 
from  1889,  the  time  when  he  began  his  residence  at  Myers- 
ville,  to  the  time  when  the  plaintiff  was  injured,  and  though 
the  questions  objected  to  may  have  indued  a  later  time,  we 
think  that  neither  the  witness  nor  the  jury  could  have  been 
misled  by  supposing  that  it  was  the  use  made  of  the  right 
of  way  after  the  accident,  that  was  being  inquired  about. 

Questions  of  evidence  are  made  in  the  record,  the  correct- 
ness of  the  rulings  upon  which  is  involved  in  a  discussion 
of  still  another  question  raised  in  various  ways  upon  the  re- 
cord, and  this  is  a  question  of  whether  the  plaintiff,  being 
at  the  time  of  his  injury  in  the  employment  of  Swinebart, 
an  agent  of  the  company  who  was  entirely  without  authority 
on  the  part  of  the  company  to  so  employ  him  to  do  a 
part  of  his  work,  can  have  any  right  to  a  judgment  in  the 
action,  even  though  his  injury  was  without  fault  on  his  part 
and  resulted  from  the  negligence  of  a  servant  or  servants  of 
the  company.  It  is  said  that  one  thus  employed,  is  to  be 
treated  as  a  volunteer,  that  in  no  event  can  his  rigths  be 
greater  than  those  of  one  who  voluntarily  undertakes  to  as- 
sist the  servants  of  the  railroad  company.  This  question 
is  raised  in  the  motion  whish  as  made  to  take  the  case  from 
the  jury  at  the  close  of  the  plaintiff's  evidence.  It  is  raised 
in  the  motion  for  a  ne^v  trial,  in  the  exceptions  taken  to  the 
charge  of  the  court,  the  exceptions  to  a  refusal  of  the  court 
to  charge  the  requests  ^of  the  defendant,  and,  as  already 
said,  in  rulings  upon  questions  of  evidence. 

In  Harriman  v.  Railroad  Company,  45  Ohio  St.,  11,  our 
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sapreme  court  bold  that  where  a  railroad  company  has  for  a 
long  time  permitted  the  pablic,incladiQg  children,  to  travel 
and  to  pasB  habitually  over  its  railroad  at  a  given  point 
without  objection  or  hindrance,  it  should,  in  the  operation 
of  its  trains  and  management  of  its  road,  so  long  as  it  ac- 
quiesces in  such  use,  be  held  to  anticipate  the  continuance 
thereof,  and  is  bound  to  exercise  care,  having  due  regard  to 
such  public  use  and  proportioned  to  the  public  danger  to 
persons  so  using  its  road. 

So  that,if  the  plaintiff  was  entitled  to  the  same  protection 
from  the  railroad  company  as  children  generally,  and  if  the 
jury  found  the  other  necessary  facts,  the  railroad  company 
might  be  liable. 

The  question,  therefore,  arises,  whether  by  reason  of  the 
plaintiff's  being  engaged  in  work  under  employment  of 
Swinehart,  which  it  was  the  duty  of  the  latter  to  jierform 
for  the  railroad  company,  he  lost  the  rights  to  which  he 
would  have  been  entitled  as  one  of  the  general  public. 

It  is  said  that  as  Swinehart  employed  this  boy  without 
authority,  to  allow  a  recovery  here  would  be  in  violation 
of  well-settled  principle  of  law. 

Numerous  cases  support  the  proposition  that  a  servant 
can  not  by  any  act  of  his  in  the  employment  of  another  im- 
pose upon  the  master  a  higher  liability  for  negligence  than 
the  master  is  under  to    the  servant  himself. 

Barstow  v.  Old  Colony  R.  B.  Go.  148  Mass.,  635; 
Johnson  v.  Ashland  Water  Co.,  71  Wis.,  558;  Wischan 
V.  Richards,  186  •Penn.  St.,  109;  Plower  v.  Penn.  Co.,  6 
Am.  Rep.,  251;  Osborne  v.  Enox  &  Lincoln  R.  R.  Co., 
68  Maine,  49. 

The  same  propositi ')n  is  sustained  in  Bailey  *s  Personal 
Injuries,  sec.  5255. 

The  same  authorities  and  many  others  support  the  gener- 
al proposition  that  one  who  assists  in  performing  the  work 
of  a  master.either  voluntarily  without  request  from  anybody, 
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or  at  the  request  and  by  employment  of  a  aervant  of  the 
master,  assames  all  the  liability  of  a  servant  of  the  master, 
and  is  entitled  to  no  protection  against  the  negligence  of 
the  servants  of  the  master  to  which  he  wonld  not  be  entitled 
as  a  fellow  servant  with  them.  ISee  Wood's  Law  of  Master 
and   Servant,  sec.  455  and  anthorities  there  cited. 

These  anthorities,  however,  are  dealing  with  cases  where 
the  party  seeking  to  recover  is  old  enough  to  understand 
and  appreciate  the  danger  to  which  he  subjects  himself 
when  he  undertakes  the  work. 

It  would  seem  that  the- age  and  capacity  of  the  plaintiff 
below  in  this  action  should  not  be  overlooked  in  determin- 
ing his  rights  here. 

In  Gulf,  Colorado  &  Santa  Fe  R.  R.  Oo.  v.  Jordan 
Jones,  76  Texas  350,  a  recovery  was  allowed  to  a  negro 
boy  sixteen  years  old,  who  was  injured  by  the  railroad  com- 
pany while  serving  it  as  a  temporary  brakeman.  The  first 
clause  of  the  syllabus   in  that  case  read: 

'^If  the  minor  had  not  the  mental  capacity  and  experience 
to  appreciate  the  danger  and  if  he  be  employed  in  a  danger- 
ous business,  not  by  the  contract  of  the  parent,  and  if  he 
be  injured  as  the  result  of  his  inexperience,  the  master 
ought  to  be  held  liable.'' 

In  Rnodes  v.  Georgia  R.  R.  and  Banking  Co.,  84  Ga., 
320—20  Am.  St.  Rep.,  362— The  supreme  court  of  Georgia 
reversed  a  judgment  of  the  trial  court  which  sustained  a  de- 
murrer to  a  declaration  which  alleged  that  an  infant  son  of 
the  plaintiff  was  killed  by  the  negligence  of  the  defendant 
while  aiding  in  moving  by  hand  a  cert«>in  car.  The  dece- 
dent was  not  in  the  employ  of  the  company,  but  was  help- 
ing tu  move  the  car  at  the  request  of  a  servant  of  the  com- 
pany. The  decedent  was  thirteen  years  old.  The  opinion 
in  this  case  fully  recognizes  the  proposition  that  a  person 
who  assumes  to  assist  the  servant  of  another,  such  servant 
having  no  authority  to  employ  assistance,  if,  while  thus  act- 
ing, is  injured,  has  no  right  of   action   against  the   master 
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for  bis  injury,  and  this  upon  the  ground  that  he  is 
a  mere  volanteer.  The  court  uses  this  language:  *'If  the 
person  were  an  adult,  there  would  clearly  be  no  liability  on 
the  part  of  the  company;  but,  as  the  declaration  alleges 
that  the  person  thus  injured  was  of  the  tender  age  of  thir- 
teen years,  whether  the  company  would  be  liable  or  not 
would  depend  upon  the  amount  of  discretion  end  knowl- 
edge which  such  infant  had  at  the  time." 

It  must  be  borne  in  mind,  too,  that  the  plaintiff  below 
claimed  and  introduced  evidence  tending  to  show  that  the 
portion  of  the  railroad  grounds  where  this  bey  was  injured, 
was  and  long  had  been  in  common  use  by  thepublic,includ- 
ing  children,  as  a  pathway  for  pedestrians,  with  the  full 
assent  and  acquiescence  of  tbe  railorad  company.  If  this 
claim  was  established,  then  the  plaintiff,  as  one  of  the  pub- 
lic, might  have  been  at  the  place  where  he  was  injured,  and 
be  entitled  to  a  higher  degree  of  care  on  the  part  of  the 
company  than  one  of  its  servants  would  have  been;  and  it 
may  well  be  doubted  whether  the  simple  fact  that  he  was 
sent  out  by  an  employe  of  the  company  deprived  him  of  the 
rights  which  another  boy,  not  so  employed,  of  the^  same  age 
and  capacity,  would  have  had  if  he  had  been  injured  in  the 
same  way  as  the  plaintiff 

To  hold  that  the  mere  fact  that  the  plaintiff  was  at  the 
place  where  he  was  injured,  at  the  request  of  Swinehart  for 
the  purpose  of  performing  a  duty  which  Swinehart  was 
under  contract  with  the  railroad  company  to  perform  would 
prevent  a  recovery  in  this  action,  would  seem  to  be  to  make 
the  act  of  Swinehart  in  employing  the  plaintiff,  have  the 
effect  of  relieving  the  company  from  a  duty  which  it  other- 
wise owed  to  the  plaintiff. 

If  the  use  of  the  grounds  of  the  company  by  the  public 
at  the  place  where  the  injury  occurred,  was  such  as  is 
claimed  by  Marsh,  then  the  company  owed  a  duty  to  him, 
as  one  of  the  general  public,  from  the  performance  of  which. 
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we  hold,  it  was  not  released  by  the  mere  fact  he  was  at  the 
time,  in  the  performance  of  work  at  the  request  of  Swine- 
hart  which  the  latter  should  have  performed  himsell 

We  are  not  prepared  to  say  that  the  mere  fact  that  this 
boy  was  engaged  in  aiding  the  station  agent  in  the  dis- 
charge of  his  duties  and  at  his  request,  deprived  him  of  the 
protection  to  which  he  was  entitled  had  he  been  at  the  place 
where  he  was,  without  being  thus  employed. 

That  he  was  there  for  the  sole  purpose  of  performing  this 
work  which  it  was  the  duty  of  Swinehart  to  perform,  is 
substantially  found  by  the  jury  in  answer  to  the  first  two 
questions  propounded  to  them  for  special  findings,  and  we 
treat  the  case  as  though  the  first  question  had  been  dis- 
tinctly answered  to  that  effect. 

Entertaining  the  views  which  we  do,  the  answers  made 
to  the  third  and  fourth  interrogatories  propounded  to  the 
jury,  are  not  important. 

As  to  the  fifth  interrogatory,  the  answer  to  which  is  com- 
plained of,  it  is  for  the  same  reason  not  important;  but  we 
think  that  the  defendant  was  not  entitled  to  have  this  ques- 
tion answered. 

Question  3,  which  reads:  ''Does  the  evidence  estab- 
lish to  your  satisfaction  that  any  agent  or  representative  of 
the  company  other  than  Swinehart,  the  station  agent,  had 
knowledge  that  prior  to  the  accident  the  plaintiff  was  accus- 
tomed to  pass  up  and  down  the  track  to  attend  to  the 
switch  lights ?'*  calls  for  the  finding  of  an  ultimate  fact; 
and  Question  5,  which  reads:  *'If  you  answer  Question  8 
in  the  affirmative,  please  state  the  facts  which  you  find  es- 
tablished by  the  evidence  and  which  leads  you  to  your 
affirmative  conclusion", calls  upon  the  jury  to  state  probative 
facts  from  which  they  find  the  ultimate  fact  called  for  in 
Quastion  8.  Thir>  we  do  not  think  is  contemplated  by  the 
statute. 

If  we  are  right  in  what  we    have  already  said,  then    the 
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qaestioQB  raised  in  the  record  as  to  the  admiesion  of  evi- 
denoe  apon  the  ase  by  the  public  of  the  right  of  way  of  the 
railroa(^  company  as  a  thoroaghfare  for  pedeatrians,  were 
properly  disposed  of  by  the  court.  And  the  first  five  re- 
quests to  charge,  made  by  the  defendant  below,  were  prop- 
erly refused.     The  first  of  theses  requests  reads: 

''If  you  find  that  at  the  time  the  plaintiff,  Baymond  Gil- 
bert Marsh,  received  his  injury,  he  was  on  the  property  of  the 
railroad  company  for  no  purpose  except  to  place  the  north 
switch  light  in  position  pursuant  to  the  request  of  the  station 
agent  Swinehart,  then  I  say  to  you  that  the  fact  that  the 
railroad  company  had'permitted  the  public  to  travel  over  this 
part  of  its  property  without  objection,  would  not  entitle  the 
plaintiff  to  receive  at  the  time  of  his  injury  that  degree  of 
protection  from  injury  which  such  public  would  have  been 
entitled  to  receive,  nor  that  degree  of  protection  he  would 
have  been  entitled  to  receive  had  he  been  upon  the  property 
as  one  of  the  public. '^ 

The  second,  third  and  fourth  requests  are  based  upon  the 
same  view  of  the  law,  and,  for  the  same  reason  that  the  first 
request  was  properly  refused,  each  of  the  others  was  prop- 
erly refused. 

The  fifth  request  which  reads: 

''The  petition  in  this  case  does  not  aver  that  the  defend- 
ant had  knowledge  of  the  fact  that  the  plaintiff  was  light- 
ing and  carryiog  the  switch  lamps  back  and  forth  or  that 
the  plaintiff  was  goiug  back  and  forth  along  tbe  railroad  for 
any  purpose,  and,  unless  you  can  find  from  the  evidence 
that  tbe  injury  to  the  plaintiff  was  wilfully  and  intention- 
ally caused  by  the  defendant,  then  your  verdict  should  be 
for  the   defendant." 

This  request  was  {  roperly  refused  if,  as  we  hold  the  law 
to  be, this  plaintiff  was  entitled  to  the  protection  to  which 
he  would  have  been  entitled  as  one  of  the   general  public. 

The  request  was  framed  upon  the  theory  that  the  plaintiff 
being  at  the  place  where  the  injury  occurred,  for  the  sole 
purpose  of  doing  the  work  of  Swinehart,  could  not   recover 
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nnlesB  he  brought  home  to  the  railroad  company  knowledge 
that  he  was  thas  employed.  It  has  already  been  said  that 
we  hold  such  knowledge  on  the  part  of  the  company  was 
not  essential  to  a  recovery  by  Marsh. 

Exception  is  taken  by  the  plaintiff  in  error  to  several 
propositions  given  in  the  charge  to  the  jury.  These  propp- 
sitions  thus  excepted  to,  are,  some  of  them,  direct  qaota- 
tions  from  the  syllabus  and  the  opinion  in  the  case  of  Har- 
rlman  v.  R.  B.  Oo.,  supra,  and  if  the  law  of  that  case  is 
properly  applicable  to  this  ease,  no  error  was  committed  in 
the  giving  of  these  propositions. 

It  is  said  that  the  charge  as  a  whole  is  misleading.  And 
this  would  be  true  if  the  law  is,  as  claimed  by  the  plaintiff 
in  error,  as  to  the  rights  of  this  boy  while  engaged  in  the 
performance  of  the  duties  which  Swinehart  was  under  obli- 
gation to  perform  for  the  company;  but,  as  we  hold  Marsh 
is  not  precluded  from  recovery  solely  because  he  was  in  the 
discharge  of  duties  which  Swinehart  had  undertaken  to  per- 
form for  the  company,  we  hold  that  there  was  no  error  in 
the  charge  of  the  court  as  given.  We  find  no  error  in  the 
record  prejudicial  to  the  plaintiffs  in  error. 

And  the  judgment  of  the  court  of  comjnon  pleas  is  affirmed. 

Allen  &  CobbSf  for  Plaintiff  in  Error. 

Tibbals  &  Frank,  for  Defendant  in  Error. 


(First  Circuit— HamiltOD  Co., O.,  Circuit  Coi]rt--Oct.  Term,  1898.) 

Before  Smith,  Cox  and  Swing,  J  J. 
SUSAN  W.  LONAwORTH  v.  THE  CITY  OP  CINCINNATI  et  al. 


The  Cincinnati  ''Alley  Law''  (90  O.  Xoc  L.,  238)  nnconatituHonal 
as  to  alleys  previously  improved. 

The  act  of  March  30,  1893,  ^90  Ohio  Local   Lawa,  238)  provideB 

''that  in    cities   of   the  first  Rrade  of  the  first  class,  the  board 

of  administration  shall  have  authority   to  cause  any  alley   of 

[OOPTBIOHT,  1899,  BT  OARL  G.  JABH.  ] 
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said  oity  that  is  twenty  feet  or  less  in.  width,  to  be  Improved 
with  such  material  as  said  board  shall  deem  best/'  and 
further  that  'Hhe  entire  costs  of  such  improvement  except 
the  costs  of  intersections  and  two  per  cent,  of  the  entire  cost 
which  shall  be  paid  by  the  city,  shall  be  assessed  upon  the 
pa  els  of  lots  and  lands  bouuding  or  abutting  upon  the  im- 
provement in  the  manner  provided  by  law;'*  while  the 
general  statute,  sec.2298,  B.  S  ,  provides  that  ''If  the  costs  of 
Improving  a  street,  allay  or  other  public  highway  have  been 
paid  by  the  abutting  property  owners  and  the  grade  lemain- 
ing  unchanged  it  becomes  necessary  to  re-pave  such  street, 
-  alley  or  highway,  one-half  of  the  costs  and  expenses  of  such 
re-paving  shall,  if  the  council  deem  it  just,  be  placed  on  the 
general  tax  list  of  all  taxable  property  in  the  corporation,  and 
collected  as  other  taxes  are  collected,  and  applied  to  such  cost 
and  expense  of  repaving/'— It  therefore  deprives  owners  of 
lots  abutting  on  alleys  of  20  feet  or  less  in  width  in  cities  of 
the  first  grade  of  the  first  class,  of  rights  which  owners  of  lota 
abutting  on  alleys  generally  enjoy,  and  so  far  as  alleys  that 
were  once  improved  and  that  are  repaved  without  changing 
the  grade  thereof,  located  in  such  cities,  are  concerned,  is  in 
conflict  with  sec.  6,  act.  18,  cf  the  constitution  of  Ohio. 


Swing,  J. 

This  la  an  action  against  the  defendants  to  enjoin  the 
collection  of  certain  assessments  made  by  said  city,  on  the 
property  of  the  plaintiff  abutting  on  Fugate  alley  in  said 
city,  for  the  improvement  of  said  alley.  Said  improvement 
was  made  under  and  in  accordance  with  the  act  of  the  legis- 
lature of  the  state  of  Ohio,  passed  March  80,  1893,  found 
on  page  238,  90  Ohio  Laws. 

The  first  section  of  the  act  provides: 

"'That  in  cities  of  the  first  grade  of  the  first  clasb,  the 
board  of  administration  of  any  such  city,  shall  have  author- 
ity to  cause  any  alley  of  said  city  that  is  twenty  (20) 
feet  or  less  in  width,  to  be  improved  with  such  material  as 
said  board  shall  deem  best,  and  the  method  of  procedure 
in  such  case  shall  be  as   follows:^'  etc. 

The  seventh  section  of  said  act  provides: 

''The  entire  cost  of  such  improvement,  except    the   costs 
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of  inteTBections  end  two  per  cent,  of  the  entire  cost  which 
shall  be  paid  by  the  city,  shall  be  assessed  upon  the  par- 
cels of  lots  and  lands  bounding  or  abutting  upon  the  im- 
provement in    the  manner  provided  by  law.*' 

The  other  provisions  of  the  act  j^relate  to  the  details  of 
fixing  the  assessment  and    need   not  be  here  set  forth. 

It  is  claimed  by  the  plaintiff  that  this  law  is  unconstitu- 
tional in  that  it  conflicts  with  sec.  26,  art.  2,  of  the  consti- 
tution. Probably  no  provision  of  our  constitution  has  been 
so  difficult  to  construe  or  has  been  so  proliflc  of  litigation 
as  this  one.  That  there  should  be  such  a  provision  in  the 
constitution  seems  reasonable  and  proper,  and  yet  when  the 
classification  of  cities  is  granted  by  the  constitution,  it  has 
been  found  very  difficult  to  ascertain  just  what  laws  do 
and  what  laws  do  not  contravene  this  section.  This  diffi- 
culty has  been  so  great  that  our  supreme  court  has  repeatedly 
said  that  it  will  not  attempt  to  give  any  general  rule  defin- 
ing its  scope,  but  will  reserve  to  itself  the  right  to  decide 
every  case  as  it  comes  before  it.  This  court,  however, in  the 
case  of  Ampt  v.  The  City,  12  0.  O.  119,  thought  there 
was  a  general  principle  running  through  the  decisions  of 
the  supreme  court,  and  in  deciding  that  case,  used  the  fol- 
lowing  language,  at  p.  122: 

'* Other  cases  of  the  supreme  court  might  well  be  cited 
upon  this  question,  but  they  do  not  conflict  with 
these.  These  cases  clearly  show  the  view  taken  by 
that  court  of  this  provision  of  the  constitution,  and 
while  in  each  of  these  cases  they  say  they  will  not  lay  down 
any  general  rule  as  to  its  meaning,  but  will  reserve  to  them- 
selves the  right  to  pass  every  law  as  it  comes  before  them, 
it  seems  to  me  that  there  is  a  rule  deducible  from  these  de- 
cisions, and  that  is  this,  that  whenever  any  law  directly 
operates  on  and  affects  the  rights,  privileges  and  interests 
of  the  citi2ens,and  there  is  no  reason  why  it  should  not  op- 
erate on  all  the  citizens  of  the  state  alike,  it  is  a  law  of  a 
general  nature  within  the  meaning  of  this  section  of  the 
constitution,  and  should  have  a  uniform  operation  through- 
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ont  the  state.  Bat  where  a  law  relates  to  the  government 
of  cities  and  to  the  doing  of  corporate  acts,  and  only  indir- 
ectly affects  the  citizen,  it  is  not  a  general  law  within  the 
meaning  of  this  section  although  the  subject  matter,  if  ap- 
plied to  any  portion  of  the  state  other  than  classified  cities 
and  incorporated  villages,  would  be  a  law  of  a  general  na- 
ture. Such  construction  seems  necessary  in  order  to  give 
effect  to  sec.  6,  art.  13,  of  the  constitution." 

This  decision  was  afterwards  approved  by  the  supreme 
court, 56  Ohio  St., 47.  But  it  is  probable  that  said  court  did 
not  intend  to  approve  of  the  particular  portion  of  the  decision 
above  quoted,  for  in  the  same  volume,  in  the  case  of  Gay- 
lord  V.  Hubbard,  56  Ohio  St.,  25,  the  court  in  an  able  and 
comprehensive  opinion  discusses  this  provision  of  our  con- 
stitution, but  does  not  announce  such  a  rule.  However,  in 
our  opinion,  the  principle  of  the  rule  is  fully  recognized 
and  is  the  very  foundation  of  th^  judgment  of  the  court 
in  that  case.    The  court  say,  at  page  37: 

''It  directly  concerns  every  owner  of  a  parcelof  land  with- 
in the  state,  and  indirectly  the  owner  of  any  other  species 
of  property  liable  to  taxation  under  our  system  of  raising 
public   revenue,  and  also  affects  the  public  revenue  itself." 

And  again,  at  page  38,  the  court  say: 

''That  act  granted  relief  to  tax-payers  who  in  a  county 
having  a  city  of  the  first  grade  of  the  first  class,  had  er- 
roneously paid  taxes  under  a  certain  section  of  the  Revised 
Statutes,  while  no  relief  was  provided  for  a  tax-payer 
for  taxes  paid  under  similar  conditions  in  the  other 
counties  of  the  state.  The  act  in  that  case  granted 
relief  to  persons  who  had  paid  taxes  in  one  county  which 
was  deuied  to  persona  who,  under  identical  circumstances, 
may  have  paid  them  in  the  other  counties  of  the  state.  In 
the  case  under  consideration  the  statute  imposes  a  burden 
upon  owners  of  real  property  situated  in  cities  of  the  gecond 
grade  of  the  first  class  (Cleveland),  not  imposed  upon  the 
owners  of  real  property  situated  in  other  parts  of  the  state. 
We  think  section  26  of  article  2  of  the  constitution  pro- 
hibits this  being  done." 
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The  above  is  the  real  ground  of  the  opinion,  and  is  based 
on  the  fact  that  it  directly  affects  the  individual  property 
owner. 

Wejare  of  the  opinion  that  the  sabject  matter  here  under 
consideration,  viz:  Alleys,  is  undoubtedly  general,and  not 
local.  We  think  the  common  understanding  of  mankind  is 
that  alleys  are  like  streets,  highways  and  bridges.  They 
are  common  to  every  city,  village  or  hamlet  within  the  state, 
and  have  the  same  general  chaiacteristics  wherever  located, 
and  in  this  respect  are  easily  distinguished  from  waterworks, 
sewers  and  crematories  which  differ  in  every  locality,  and 
are  therefore  proper  subjects  for  local  legislation;  but  the 
fact  that  the  subject  matter  is  of  a  general  nature  does  not 
require  that  the  law  shall  have  a  uniform  operation  through- 
out the  state  as  to  the  manner  in  which  the  powers  of  the 
state  shall  be  exercised  in  the  different  portions'of  the  state. 
One  board  or  agency  may  perform  the  duties  incident  to 
sovereignty  in  one  city,  and  another  board  in  another  city, 
and  still  another  board  in  another  city  or  village  perform 
the  same  act.  The  manner  in  which  the  corporate  powers 
and  duties  are  performed  does  not  affect  directly  the  rights 
of  the  individual  property  owners.  If  the  subject  matter 
is  of  a  general  nature,  his  right  is  that  his  person  and  his 
property  shall  be  affected  in  all  material  matters  in  the  same 
way  and  manner  throughout  the  whole  state.  This  we  think 
is  the  correct  rule. 

Therefore  we  see  no  reason  to  hold  this  law  unconstitu- 
tional for  the  reason  that  alleys  of  twenty  feet  or  less  in  width 
are  to  be  built  by  a  particular  board  in  said  city,  and  alleys 
of  a  different  width  are  to  be  built  by  another  board.  This 
relates  to  the  acts  to  be  performed  by  the  corporation  in  the 
exercise  of  its  sovereignty,  and  if  in  doing  it  the  citizen  is 
not  directly  injured, he  can  not  complain. 

But  does  this  act  directly  affect  the  individual  property 
owner  abutting  on  an  alley  of  twenty  foot  or  less  in  the  city  of 
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Cincinnati  differently  from  what  it  does  in  other  portions  of 
the  state, or  differently  from  the  owner  of  lands  abutting  an 
alley  more  than  twenty  feet  wide  in  said  city  ?  IfsOjtheanb- 
ject  matter  being  general,  it  must  be  contrary  to  this  pro- 
vision of  the  constitution.  It  will  be  observed  that  section 
seven  of  this  act  requires  that  the  entire  cost  of  the  improve- 
ment excepting  two  per  cent  and  the  intersections  shall  be 
assessed  on  the  lets  and  lands  bounding  and  abutting  on  the 
improvement,  whereas  in  the  general  law,  section  2293, 
Revised  Statutes,  it  is  provided : 

''If  the  cost  and  expenses  of  improving  a  street,  alley 
or  other  public  highway  have  been  paid  by  the  abut- 
ting property  owners  and  the  grade  remaining  un- 
changed it  becomes  necessary  to  re-pave  such  street, alley  or 
higbway,one  half  of  the  costs  and  expenses  of  such  re-paving 
shall,  if  the  council  deem  it  just,  be  placed  on  the  general 
tax  list  of  all  taxable  property  in  the  corporation,  and  col- 
lected fiB  other  taxes  are  collected,  and  applied  to  such  cost 
and  expense  of  repaving. " 

The  petition  in  this  case  alleges  that  the  alley  in  question 
had  previous  to  this  improvement  been  graded,  curbed  and 
paved  by  the  authorities  of  said  city  at  the  expense  of  the 
abutting  property,  and  that  no  change  of  grade  had  been 
made. 

It  seems  clear  to  us,  therefore,  that  the  property  owner 
who  has  once  paved  his  alley,  and  when  there  is  no  change 
of  grade  on  a  twenty  foot  alley  or  less,  in  the  city  of  Cin- 
cinnati, has  had  taken  away  from  him  certain  rights  which 
are    accorded    to  every  other  property  owner   in  the  state. 


In  said  city  his  property  is  liable  for  the  whole  improve- 
ment, whereas  in  any  other  portion  of  the  state,  the  prop- 
erty owner  may  have  to  pay  only  half  the  cost  of  the  im- 
provement. In  the  Gaylord-Hubbard  case,  supra,  quoting 
again  from  said  case,  the  supreme  court  say : 

''In  the  case    under    consideration  the  statute    imposes 
a    burden     on     owners     of    real     property     situated     in. 
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cities  of  the  second  grade  of  the  first  class  (Cleveland) 
not  imposed  on  owner  of  real  property  situated  in 
other  parts  of  the  state/' 

This  statement  in  every  particular  is  exact  and  applicable 
here,  if  we  insert  cities  of  the  first  grade  for  cities  of 
the  second  grade  of  the  first  class.  For  this  reason, 
and  this  reason  only,  we  feel  in  dnty  bonnd  to  hold 
this  act  anconstitntional  in  so  far  as  it  applies  to  twenty. 
.  foot  alleys  which  have  previously  been  improved  and  where 
no  change  of  grade  is  made.  We  have  been  forced  to  this 
conclusion  after  a  carefal  consideration  of  the  question,  and 
with  a  desire  to  hold  the  law  constitutional  if  we  could, 
well  knowing  the  great  harm  that  may  result  to  the  city  if 
the  law  should  be  so  held.  Without  regard  to  our  own 
opinions  on  this  subject  we  would  feel  ourselves  in  duty 
bound  to  hold  the  law  valid  by  reason  of  the  decision  of  the 
general  term  of  the  superior  court  of  this  city,  announced 
in  4  Nisi  Prius  Reports,  p.  220,  wherein  said  law  was  held 
valid,  were  it  not  for  the  fact  that  the  exact  question  here 
raised,  and  considered  by  us  of  vital  importance,  was  not 
then  passed  upon  by  that  court,  and  we  are  informed  by  the 
learned  and  able  judge  who  pronounced  the  opinion  in  that 
case,  that  it  was  not  argued  or  presented  to  that  court  for 
consideration,  and  therefore  the  decision  should  not  be  con- 
sidered as  a  binding  authority  on  the  question  here  pre- 
sented and  decided. 

The  injunction  must  be  granted  as  prayed  for. 

Thomas  McDougalU  and  Popue  &  Pogue^  for   Plaintiff 
and  Others. 

Kinkead  &  Kattenhom^  Oity  Solicitors,  for  Oity. 
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(Sixth  Ciroait— LacM  Co., O., Circuit  Court—  Sept.  Term,  1898.) 

Before  King,  Haynes  and  Parker,  J  J. 

THE  TOLEDO  A  MAUMEB  VALLEY  RAILROAD  COMPANY 
V.  THE  TOLEDO  TRACTION  COMPANY. 


Where  a  Street  R.  R  Co.  oontracts  with  another  Street  R.  R.  Co. 
whereby  it  permits  the  oars  of  such  other  company  to  run  over 
its  track,  such  other  company  cannot  under  Buch  contract 
run  the  care  of  the  th<rd  company  over  the  tracks  of  such 
first  company. 


King,  J. 

This  action  is  brought  to  enjoin  the  defendant  from 
interfering  with  or  obstructing  the  plaintiff  from  running 
certain  cars  over  the  tracks  of  the  defendant,  the  Traction 
Oompany,  in  the  city  of  Toledo.  It  was  commenced  in  the 
court  of  common  pleas  on  July  2,  1898.  A  trial  was  had, 
and  from  the  judgment  rendered  appeal  was  taken  to  this 
court.  The  case  is  submitted  here  upon  exhibits,  the  evi- 
dence offered  in  the  court  of  common  pleas,  and  some  oral 
testimony  taken  here. 

In  November,  1896,  the  same  plaintiff  began  an  action 
for  an  injunction  against  the  defpudant,  alleging  sub- 
stantially the  same  acts.  That  case  was  appealed  to  this 
court,  and  tried  and  decided  here,  in  October,  1897.  The 
opinion  in  that  case  is  reported  in  16  C.  C.  R.  190. 

The  case  arises  over  some  disagreement  between  the  par- 
ties as  to  terms,  and  the  construction  to  be  given  to  the 
terms,  of  a  contract  that  had  been  made  between  the  Tract- 
ion Company  and  the  plaintiff,  allowing  it  to  run  its  cars 
and  traffic  over  certain  lines  belonging  to  the  defendant. 
The  defendant,  the  Traction  Company, owns  street  railway 
privileges  and  tracks  and  cars  in  the  city  of  Toledo,  and 
the  plaintiff  owns  similar  privileges,  tracks  and  cars  on 
a  line  running  on  either  side  of  the  Maumee  river  from  the 
city  of  Toledo  southwesterly  to  the  villages  of  Maumee  and 
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Perryebarg  respectivelj,  crosaiog  the  river  at  that  point. 
They  made  a  contract  in  Jane,  1894,  the  object  of  which 
is  Bet  forth  in  the  third  paragraph  of  it  in  these  words: 

"The  parties  hereto  desire  to  make  a  matnal  arrangement 
and  agreement  whereby  said  roads  may  be  connected  so 
that  the  traffic  over  the  road  of  second  party  (the  plainti£F 
in  this  case)  may  pass  over  the  roads  of  first  parties,  so  as 
to  make  a  continaous  circuit  or  belt  line  connecting  the  city 
of  Toledo  and  the  villages  of  Maumee  and  Perrysburg,  with- 
out change  of  cars  or  delays  of  any  kind.*' 

Some  time  after  that  a  street  railroad  company,  which 
for  short  is  denominated  the  Bowling  Green  Railroad  Com- 
pany, constructed  a  railroad  from  the  village  of  Perrysburg 
to  the  village  of  Bowling  Green,  some  few  miles  further 
south,  which  company  entered  into,  a  contract  with  the 
plaintiff,  by  which  it  was  to  have  certain  rights  and  the 
plaintiff  was  to  assume  certain  obligations,  in  the  way  of 
transporting  passengers  and  traffic  and  cars  of  the  Bowling 
Green  railroad  over  its  line;  but  the  Bowling  Green  railroad 
made  no  contract  with  the  defendant  in  this  case  by  which 
its  cars  or  traffic  were  to  be  transported  over  the  defendant's 
lines  of  railway  in  the  city  of  Toledo. 

The  case  tried  and  decided  before  this  court  at  the  Sep- 
tember term,  1897,  presented  certain  facts  for  the  consid- 
eration of  the  court  from  which  it  undertook  to  construe  the 
rights  of  these  parties  as  related  to  those  facts.  I  might 
say  here,  it  was  not  then,  and  is  not  now,  a  matter  that  is 
beyond  controversy  or  free  from  doubt  as  to  the  construct- 
ion that  should  be  placed  upon  these  contracts  or  the  rights 
of  the  respective  parties  thereunder  as  affecting  this  contro- 
versy. The  facts  in  that  case,  as  stated  in  the  opinion  of 
this  court,  were  that  the  plaintiff  company  through  and  un- 
der this  arrangement  with  the  Bowling  Green  company,  at 
the  time  of  the  placing  of  the  obstructions  which  the  suit 
was  brought  to  enjoin,  was  running  a  certain  number  of  its 
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own  cara  over  its  own  tracks,  and  instead  of  confining  tbem 
to  its  tracks,  was  running  those  cars  over  the  tracks  of  the 
Bowling  Green  company,  in  a  continnons  line  from  the  city 
of  Toledo  through  the  villages  of  Manmee  ^nd  Perrysbnrgh 
to  Bowling  Green  and  return;  and  likewise  running  them 
over  the  lines  described  in  their  contract  upon  which  it  had 
the  right  to  run  within  the  city  of  Toledo.  We  held  in 
the^t  case  upon  the  facts  there  presented  that  the  plaintiff 
was  entitled  to  an  injunction.  Considering  the  doubtful 
character,  however,  of  tbe  questions  involved,  and  the  fact 
that  we  might  not  be  clear  how  far  the  parties  or  the  court 
might  go  in  construing  their  rights,  the  court  said  at  that 
time  that  the  opinion  und  decision  should  be  confined  to 
the  facts  that  were  there  presented;  that  the  facts  in  the 
case  concurred  in  making  the  cars  and  traflSc  which  had 
been  stopped  the  cars  and  traffic  of  the  plaintiff  railroad, 
coming  fairly  within  the  provisions  of  the  contract,  and 
which  the  defendants  was  bound  to  receive  in  the  manner 
in  which  they  had  been  tendered  to  it.  After  that  de- 
cision the  parties  did  not  see  fit  to  prosecute  that  case 
further. 

Following  the  decision  in  October,  in  December  or  Janu- 
ary neit,  the  plaintiff  company  took  off  two  of  its  cars  that 
had  been  running  for  a  year  or  more,  and  by  agreement 
with  the  Bowling  Green  company  arranged  that  the  Bowl- 
ing Green  company  should  furnish  two  cars  in  their  place. 
The  Bowling  Green  company  purchased  two  new  cars  for 
that  purpose  and  put  them  upon  the  track,  perhaps  in  Jan- 
uary, 1898,  and  commenced  running  them,  and  did  run 
them  from  that  time  until  this  suit  was  commenced  in  July. 
About  April  of  that  year  the  plaintiff  company  took  off  two 
more  of  its  cars,  and  the  Bowling  Green  company,  having 
two  cars  which  it  was  not  using,  and  which  had  been  stored 
during  this  preceding  controversy,  put  those  two  cars  on. 
So  that  at  the  time  of  the  grievances  which  are  complained 
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of  in  this  case  the  Bowling  Green  company  was  running 
foar  of  its  cars  over  its  own  tracks  and  road  and  over  the 
tracks  and  road  of  plaintiff,  and  over  the  tracks  and  road 
of  the^defendant,  and  carrying  such  trafSc  and  pasEengers 
as  it  coald  pick  np  along  these  lines.  Thereupon  the  de- 
fendant obstructed  those  cars,  refused  to  carry  thens.  The 
defendant  claims  no  right  to  obstruct  any  others  in  this  case. 
This  proceeding  is  to  enjoin  them  from  obstructing  these 
carp. 

It  is  unnecessary  to  review  this  case  or  to  go  over  these 
contracts.  We  think,  upon  a  consideration  of  the  case  as 
made,  that  it  is  essentially  different  from  the  other  case. 
It  may  be  that  the  facts  show  but  little  difference,  and  it  is 
argued  here,  and  urged  upon  us  for  consideration,  that  no 
more  cars  are  being  run  over  the  defendant's  road  than  were 
being  run  at  the^time  of  the  trial  of  the  other  case.  That 
of  course  cannot  be  a  distinctive  element;  for  this  contract 
is  to  receive  a  fair  construction.  The  Traction  Company 
agreed  that  it  would  carry  the  cars  and  traffic  of  the  Mau- 
mee  Valley  Railway  Company  over  the  lines  described  in 
this  contract,  and  whether  it  takes  three  or  six  cars  to 
carry  that  traffic,  defendant  will  be  bound  to  do  it;  and  it 
will  hardly  do  to  say  that  because  no  more  cars  are  run 
this  year  tban  last,  therefore  the  defendant  cannot  complain, 
even  if  compelled  to  carry  the  cars  and  the  traffic  of  other 
railroad  companies.  If  we  were  to  make  that  the  rule  to 
determine  the  defendant's  liability  here,  then  it  would  be 
true  that  if  the  Maumee  Valley  Railroad  Company,  by 
reason  of  the  building  up  of  the  country  above  the  city, 
should  require  instead  of  three  or  four  cars,  or  whatever 
number  it  has  been  heretofore  running,  eight  cars,  it  could 
not  lun  those  cars  under  this  contract.  That  construction 
the  plaintiff  would  not  agree  to,  for  it  is  clear,  under  that 
contract,    it  would    not    te    proper.      It    is    clear    that    the 
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defendant  is  bound  to  carry  the  cars  and  traffic  of  plaintiff. 

That  caae  waa  decided  upon  the  groond  solely  that  the 
traffic  and  cars  which  it  was  running  were  properly  and 
fairly,  under  the  terms  of  the  contract,  the  traffic  and  cars 
which  the  Traction  Company  was  bound  to  receive  and 
carry;  but  we  do  think  it  makes  a  Tast  difference  when  the 
<daim  is  made  that  the  Manmee  Valley  Company  may  take 
Ihe  cars  of  any  other  railroad  company  that  it  comea  in 
-connection  with,  and  run  those  cars  over  its  track  and  over 
the  track  of  the  defendant  companies,  under  this  contract. 
Somewhere  it  seems  evident  that  the  line  must  be  drawn, 
and  we  may  as  well  draw  it  at  this  point  as  at  any  other. 
This  may  not  seem  a  very  large  matter  in  and  of  itself,  but 
the  parties  Have  invoked  the  jurisdiction  of  the  court  to  de- 
termine this  question,  and  we  bold  and  decide  that  in  this 
case,  where  it  is  shown  that  the  cars  which  it  is  proposed  to 
run  are  not  the  cars  of  the  plaintiff  company  at  all,  but  are 
the  cars  of  another  railroad  company,  running  from  off  an- 
other railroad  company's  tracks  upon  its  tracks  before 
reaching  defendants'  lines,  that  the  defendants  are  not 
bound  to  receive  them,  and  that  therefore  they  would  be 
justified  in  stopping  them  before  they  come  upon  their 
tracks,  or  at  the  point  where  their  tracks  connected. 

It  is  evident  that  questions  of  this  kind  are  about  to 
become  very  important,  as  other  lines  of  railway  in  the 
near  future  will  undoubtedly  be  constructed,  either  con- 
necting with  some  of  the  roads  involved  in  tbis  controversy, 
or  coming  to  the  city  of  Toledo  independently  of  them; 
and  if  those  companies  desire  to  run  their  traffic  into  the 
-city  of  Toledo,  it  would  seem  that  they  will  have  to  make 
arrangements  with  the  defendant  if  they  desire  to  use  its 
tracks,  or  else  secure  a  right  over  them  in  some  other  legal 
way.  or  an  entrance  along  other  streets  of  the  city.  We 
feel  fully  justified  in    eaying    that    the    plaintiff    has   not 
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proved   here  an  eqaitable  case   for  injunctioD,  and   there- 
fore the  petition  will  be  dismissed. 

King  &  Tracy^  for  Plaintiff. 

Barton  Smith,  for  defendants. 


<Eighth  Circuit— CayahogaCoM  0.,Circuit  Court— Nov. Term,  1896.) 

Before  Hale.  Mary  in  and  Caldwell,  J  J. 

JENNIE  C.  MOORE  v.  SEBASTIAN  FEIQ  et  ai. 

JENNIE  C.  MOORE  v.  FREDEBICKA  MUELLER  et  aL 

JENNIE  C.  MOORE  v.  CHRISTIAN  SCHULTZ  et  al. 


OonMtruetian  of  willr-'**Heir'*  U9ed  for  "Mttie"— F6««nflf  of  fee 
Hmple  eBtate  depending  on  birth  of  issue— 


Error  to    the  Court  of    Common    Pleas    of    Onyahoga 

connty. 
Mabvin,  J. 

There  are  three  cases  brought  here  by  Jennie  0.  Moore, 
each  upon  a  petition  in  error  to  the  coart  of  common  pleas. 
There  are  different  defendants  in  each  case,  but  each  rests 
upon  the  same  facts  and  propositions  of  law.  In  each  case 
the  petition  is  an  ordinary  petition  in  ejectment.  The  de- 
fendants in  each  are  in  possession  of  and  claim  to  own  cer- 
tain lands.  The  plaintiff  claims  ownership  of  the  same 
lands. 

The  plaintiff  is  the  only  child  ever  born  to  John  Kneale, 
Jnnior.  John  Eneale,  Jr.,  is  now  dead.  He  was  the  son 
of  John  Eneale,  Sr.,  who  died  in  December,  1860,  leaving 
a  last  will  and  testament  which  was  dalj  admitted  to  pro- 
bate. At  the  time  of  the  execution  of  his  will  John 
Eneale,  Jr.,  was  unmarried.  The  will  is  in  the  following 
words: 
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^'Id  the  name  of  God,  amen.  I,  John  Eneale,  being 
weak  in  body  bnt  strong  in  mind  and  memory,  do  make  and 
declare  this  my  last  will  and  testament. 

I.  I  will  my  body  to  dast  and  my  bodI  to  God. 

II.  I  give  and  bequeath  to  my  son  John  Eneale  all  my 
personal  property,  and  also  all  my  real  estate,  or  the  use 
thereof  as  hereinafter  pointed  out,  subject  however  to  the 
life  interest  of  my  wife  Eleanor,  and  the  payment  of  all  my 
jnst  debts. 

'*As  a  condition  of  the  above  bequest,  my  son  John  is 
hereby  required  to  pay  to  my  other  sons  Thomas  and  James, 
within  one  year  from  my  decease,  each  the  sum  of  one  thou- 
sand dollars.  A  further  condition  is  that  said  John  shall 
pay  to  the  children  of  my  two  deceased  daughters  Ann  and 
Betsy  each  tbo  sum  of  fifty  dollars,  to  be  paid  to  them  as 
they  severally  arrive  at  majority. 

''Said  John  is  further  required  to  pay  to  Jane,daughter  of 
my  brother  Daniel  Eneale,  of  the  Isle  of  Man,  the  sum  of 
fifty  dollars  on  demand,  in  case  she,  the  said  Jane,  should 
be  living. 

"'Said  John  is  further  required  to  pay  within  four  years 
from  my  decease  the  sum  of  twenty  dollars  for  the  support 
of  foreign  missions,  to  be  paid  to  the  preacher  in  charge  on 
the  Newburgh  Circuit. 

"Now, if  my  said  son  John  shall  have  an  heir  of  his  own 
body,  then  all  title  and  interest  in  and  to  my  real  estate 
with  power  to  convey  and  sell  shall  vest  in  him.  But  if 
said  John  should  die  leaving  no  heir  of  his  own  body,  then 
said  estate  shall  pass  to  my  son  Thomas, subject  to  the  same 
requirements,  restrictions  and  limitations  pertaining  to 
John.  And  in  case  Thomas  should  die  and  leave  no  heir 
of  his  own  body,  then  it  is  my  will  that  my  said  leal  estate 
pass  absolutely  to  my  son  James  and  his  heirs  forever,  with 
power  to  sell  and  convey.  But  in  no  case  shall  John  or 
Thomas  sell  or  dispose  of  said  estate,  unless  they  shall  have 
an  heir  of  their  own  bodies. 

''Lastly  I  give  and  bequeath  to  my  wife  Eleanor  Eneale 
in  addition  to  her  life  interest  in  my  estate  the  exclusive 
use  of  the  two  North  rooms  in  my  dwelliing  house,  one 
bedroom  in  the  chamber,  and  a  proportionate  use  of  the 
cellar  and  well. 
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^'In  witness  whereof  I  bereanto  set  my  hand  at  Warrens- 
ville,in  the  county  of  Onyahoga  and  state  of  Ohio,  this  10th 
day  of  September,  A.  D.  1855. 

''Signed  and  declared  by  the 
above  named  John  Kneale  to  be  John  Kneale. 

his  last  will   and    testament  in 
presence  of  us,   who  at  his  re- 
quest have   signed  as  witnesses 
to  the  same. 

"Trnman  Q.  Kent. 
''Lnther  R.  Prentiss.*' 

The  result  of  the  trials  of  these  several  cases  in  the  court 
of  common  pleas  was  a  judgment  in  each  case  for  the  de- 
fendants. To  determine  whether  or  not  these  several  judg- 
ments are  right,  necessitates  a  construction  of  this  will,  be- 
cause the  plaintiff,  having  outlived  her  father  and  being  the 
only  child  ever  born  to  him  as  already  stated,  if  the  con- 
struction claimed  by  the  plaintiff  is  correct,  the  judgment 
is  each  case  should  have  been  in  her  favor;  while  if  the  con- 
struction be  given  to  the  will  which  is  insisted  upon  by 
the  defendants,  the  judgments  are  right. 

The  defendants  in  each  case  are  in  possession  of  certain 
real  estate  which  was  owned  by  John  Kneale,  Sr. ,  at  the 
time  of  his  death,  and  they  claim  ownership  by  conveyance 
made  to  them  directly  or  through  intermediate  conveyances 
from  John  Kneale,  Jr.  Each  conveyance  under  which  the 
defendants  claim,  was  made  after  the  birth  of  the  plaintiff. 

It  is  said  on  the  part  of  the  plaintiff,  that   John  Kneale, 

Jr.,  took  only  a  life  estate  in   the  real  estate    left   by  his 

father;  and  this  is  claimed,  first, because  of  the  language  of 

the  second  item  of  the  will,  the  first  clause  of  which   reads: 

'  ''I  give  and  bequeath  to  my  son  John  Kneale  all  my  per- 
sonal  property,  and  also  all  my  real  estate  or  the  use  there- 
of as  hereinafter  pointed  out,  subject,  however,  to  the  life 
interest  of  my  wife  Eleanor  and  the  payment  of  all  my  just 
debts." 

On    behalf  of  the  plaintiff  it  is  urged  that  the  words  ''or 
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the  use  thereof  as  hereinafter  pointed  oot/'  are  eqaivalent 
to  the  words  "or  rather  the  use  thereof  as  hereinafter  point- 
ed oat." 

We  think,  taking  into  consideration  the  entire  will,  that 
it  is  a  no  more  unwarranted  construction  of  these  words  than 
that  claimed  by  the  plaintiff,  to  say  they  are  eqaivalent  to 
**or  else  the  nse  thereof  as  hereinafter  pointed  oat** 

A  farther  claim  in  this  Item  (Item  2)  reads:  '*Now  if  my 
said  son  John  shall  have  an  heir  of  his  own  body,  then  all 
title  and  interest  in  and  to  my  real  estate  with  power  to  sell 
and  convey  shall  vest  in  him." 

On  the  part  of  the  plaintiff  it  is  urged  that  these  words 
are  eqaivalent  to:  ''Now  if  my  said  son  John  shall  have  an 
heir  of  his  own  body,  then  all  title  and  interest  in  and  to 
my  real  estate  with  power  to  sell  and  convey  shall  vest  in 
such  heir;  while  on  the  part  of  the  defendants  it  is  said  that 
the  words  are  eqaivalent  to:  ''Now  if  my  said  son  John  shall 
have  an  heir  of  his  own  body,  then  all  title  and  interest  in 
and  to  my  real  estate  with  power  to  sell  and  convey  shall 
vest  in  said  John."  If  the  word  "heir",  as  used  in  this 
clause,  is  used  in  its  technical  sense  of  "one  who  inherits 
from  another,"  the  plaintiff's  construction  would  seem 
reasonable;  but  we  all  know  that  this  word  "heir"  is  often 
used  in  common  parlance  as  meaniog  "child''.  It  is  very 
common  to  say  that  one  has  an  "heir"  bora  to  him,  mean- 
ing only  that  a  child  baa  been  born    to  him. 

The  language  of  this  will,  as  a  whole,  evidences  that  the 
draftsman  was  not  an  educated  man  likely  to  diBcrimiuate 
carefully  as  to  the  meauing  of  words,  and  may,  if  such  be- 
comes necessary  for  a  true  construction  of  this  will,  be 
fairly  presumed  to  have  used  this  word  "heir"  in  its  more 
common  8igni£cation,and  to  have  meant  by  the  words  "heir 
of  bis  own  body", "issue  of  his  own  body".  If  this  be  the 
trae  construction,  then,  upon  the  birth  of  issue  of  his  body, 
John  became  the  owner  in  fee  of  this  property,  or   else    he 
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oeaaed  to  have  any  estate  in  it  whatever,  because,  upon  the 
birth  of  the  heir,  ''all  title  and  interest  in  and  to  my  real 
estate  with  power  to  sell  and  convey  shall  vest  in  him,'* 
and  if  '*him*'  means  ''issne  of  his  own  body'',  then  the 
child  at  birth  became  the  owner  of  this  property  absolutely, 
and  might,  apon  arriving  at  full  age,  convey  the  same  with- 
out any  interference  on  the  part  of  the  father,  and,  in- 
deed, it  might  be  sold,  under  proper  proceedings,  by  the 
guardian  of  such  cdild,  during  the  child's  infancy,  and 
John  would  have   had  no  right  to  intsrfere. 

If,  however,  the  antecedent  of  the  word  ''him*'  be  John, 
then  upon  the  birth  of  the  child,  John  might  convey,  as  he 
did,  and  the  title  made  by  him  would  be  perfect. 

This  latter  construction  is,  as  we  think,  strengthened  by 
other  parts  of  the  will.     John  is  required  to  pay,  as  will  be 
seen  by  the  reading   of   the   will,    a   considerable   sum   of 
money   to  other  persons  as  a  condition  upon  which  he  shall 
hold  whatever  estate  is  granted  to  him  in  the  will.     One  of 
the  provisions  of  the  will  is  in  these  words:     ''But  if  said 
John  should  die  leaving  no  heir  of  his  own  body,  then  said 
estate  shall  pass  to  my  son  Thomas  subject  to  the   same  re- 
quirements,   restrictions   and    limitations,     pertaining   to 
John.-'     Here  it  will  be  observed  that  the  words   "leaving 
no  heir  of  his  own  body"  are  used,  while  in  the  clause  be- 
fore quoted  the  words  are  '^  Have  an  heir  of  his  own  body," 
and  it  is  urged  on    the  part  of  the  plaintiff,  that  if  the  con- 
struction claimed  by  the  defendants  be  given  to  the  will,  a 
state  of  facts  might  have  arisen  which  would  make  this  last- 
quoted  clause  entirely  nugatory,  because  John  might   have 
issue  of  his  own  body  born,  and  still  die  leaving  no    issue. 
And  it  is  said  if  this  state  of  facts  had  existed   at  the   time 
of  John's  death,  and  John  had  before   that   time,  after  the 
birth  of   his   child,  conveyed  the  property  away,    Thomas 
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would  have  been  left  witbout  any  interest  in  tbe  estate, 
wbereas  tbe  testator  bas  expressly  gi^en  to  bim  this  property 
in  tbe  event  tbat  Jobn  sbonld  die  leaving  no  *'beir  of  bis 
body.''  It  is  manifest  tbat  tbis  difficalty  exists,if  tbe  con- 
strnction  claimed  by  tbe  defendant  be  given  to  tbis  will. 
Bat  we  are  inclined  to  tbe  opinion  tbat  less  difficalty  re- 
salts  from  giving  tbe  construction  to  tbe  will,  claimed  by 
tbe  defendants,  tban  in  giving  it  tbe  construction  claimed 
by  tbe  plaintiff. 

We  are  strengthened  in  tbis  view,  by  tbe  following 
clause  in  tbe  will:  ''But  in  no  case  sball  Jobn  or  Thomas 
sell  or  dispose  of  said  estate  unless  they  sball  have  an  heir 
of  their  own  bodies.*'  Olearly  the  words  ''heir  of  their 
own  bodies",  are  used  in  tbe  sense  of  "issue  of  their  own 
bodies,"  because  if  the  word  "heir"  is  used  in  its  technic- 
al sense,  neither  Jobn  nor  Thomas  could  have  sold  at  all, 
for  neither  could  leave  an  heir  of  bis  own  body  until  aftei 
bis  death. 

On  behalf  of  tbe  plaintiff  it  is  urged  that  the  word  "es- 
tate" is  used  in  its  technical  sense  of  "interest",  but,  even 
if  tbat  be  true,  the  difficulty  just  suggested,  would  still  ex- 
ist. Sucb  interest  could  not  be  sold  until  the  oarent  had 
died  leaving  an  "heir",  as  he  could  have  no  "heir"  in  the 
technical  sense,  until  death.  But  the  word  "estate"  in 
common  parlance  is  used  to  mean  "property",  and  we 
think  was  so  used  in  this  clause  of  the  will.  So  that  the 
provision  is  that  neither  John  nor  Thomas  should  sell  this 
property  unless  the  one,  so  undertaking  to  sell,  should  have 
issue  of  bis  body,  and,  in  tbe  event  of  his  having  issue  of  bis 
body,  we  think  the  implication  is  plain  and  should  be  con- 
sidered in  determining  the  true  construction  to  be  given  to 

tbis  will. 

It  is  manifest  that  the  testator  supposed  that  but  for  this 

provision,  some  disposition  of  the  property  might    be  made 

by  John  or  Thomas,  and  be  undertook  to  say  that  sucb  dis-> 
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poBitioD  shoald  not  be  made  except  upon  the  happening  of 
a  certain  contingency,  and  it  seems  fair  to  say  that  upon 
the  happening  of  snch  contingency  he  intended  that  the 
property  might  be  sold. 

It  is  not  without  some  misgivings  that  we  come  to  the 
oonclasions  to  which  we  do  in  these  cases,  becanse  whatever 
construction  be  given  to  the  will,  as  already  pointed  out, 
might  resnlt  in  difficulties  which  we  think  were  not  foreseen 
by  the  testator.  But,  on  the  whole,  we  are  of  the  opinion 
and  hold  that  the  construction  to  be  given  to  the  will  is  that 
contended  for  by  the  defendants,  that  the  judgment  of 
the  court  of  common  pleas  in  each  case  was  right,  and  such 
judgments  are  affirmed. 

Wm,  Howell^  and  Oeo^ge  L,  Phillips^  for  Plaintiff  in 
Error. 

Hesaenmueller  &  Bemis,  for  Defendants  in  Error. 


CSizth   CiroaJt— Lucas   Co.,    O.,    Circuit  Court— Oct.  Term,  18d8. ) 

Before  King,  Haynes  and  Parker,  JJ. 
THOMAS  H.  DEVEAUX   v.  WILLIAM  B.  CLEMENS. 

Evidence — Testimony  at  former  trial — Witness  not  accessible  steno- 
grapher's  notes  competent, 

(1).  Sec.  5242a,  as  amended,  providing  that  whenever  a  witness, 
after  testifymg  orally,die  or  is  beyond  the  jurisdiotioD  of  the 
court  and  his  testimony  can  not  be  obtained  in  any  manner, 
the  stenographer's  minutes  of  the  testimony  taken  at  a  pre- 
ceding trial  shall  be  admissible  in  evidence  is  not  in  violation 
of  the  constitutional  provision  that  one  charged  with  crime 
should  meet  the  witnesses  face  to  face. 

Refusing  colored  person  accommodation — Action  for  penalty. 
<2).  In  a  suit  by  a  colored  person  for  the  penalty  for  a  violation 
of  sec.  4426-2,  R.  3..  providing  that  all  persons  shall  be  en- 
titled to  the  full  and  equal  enjoyment  of  the  accommodations 
of  inns,  restaurants,  etc.,  a  preponderance  of  the  evidence  is 
sufficient  to  authorize  the  plaintiff  to  recover.  Such  a  suit  is 
a  civil  action. 
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Leading  questions— Discretion  of  court, 
(8).  The  permisaioo  to  aak  leading  qaeritiona  is  to  aome  extent 
within  the  diaoretioD   of  the  oourt,  and   a  judgment  will   not 
be  reversed  unless  an  abuse  of  such  discretion  is  shown. 


Error  to  the  Court  of  Common  Pleas  of  Lucas  county. 

King,  J. 

Clemens  brought  suit  against  DeVeaux  before  a  justice  of 
the  peace  to  recover  a  penalty  provided  for  by  section 
4426-2,  Revised  Statutes.  The  preceding  section  provides 
in  substance  that  all  persons  in  this  state  "shall  be  en- 
titled to  the  full  and  equal  enjoyment  of  the  accommoda- 
tions, advantages,  facilities  and  privileges  of  inns,  restaur- 
ants, eating-houses,  ''etc',''  subject  only  to  the  conditions 
and  limitations  established  by  law  applicable  alike  to  all 
citizens."  And  this  section  2  provides  that  any  person 
who  violates  the  first  section ''by  denying  to  any  citizen, 
except  for  reasons  applicable  alike  to  all  citizens  of  every 
race  and  color  *  *  the  full  enjoyment  of  any  of  these 
accommodations  and  privileges  *  *  or  by  aiding  or 
inciting  such  denial,  shall  for  every  such  offense,  forfeit 
and  pay  a  sum  not  less  than  $60  nor  more  than  $600 
to  the  person  aggrieved  thereby,  to  be  recovered  in  any 
court  of  competent  jurisdiction  in  the  county  where 
said  offense  was  committed/'  It  further  provides  that  he 
may  be  prosecuted  and  convicted  of  a  misdemeanor,  and 
fined  these  sums  or  imprisoned  a  period  of  time;  and  pro- 
vided further  that  a  prosecution  and  judgment  in  either 
form  of  action  will  be  a  bar  to  the  other.  This  suit  was 
brought  to  recover  the  penalty  provided  in  that  respect.  It 
resulted  on  appeal  to  the  court  of  common  pleas  in  a  verdict 
for  the  plaintiff  below  for  the  sum  of  S50.  It  is  claimed 
that  error  intervened  in  that  case  in  two  or  three  particulars. 

On  the  trial,the  testimony  of  a  witnass  who  had  appeared 
and  testified  at  the  former  trial,  but  who,  on  this  trial,  was 
not  present,  was  taken  and  used  through  the  notes    of   the 
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stenographer.  It  is  urged  as  objection  to  this,  first,  that 
there  was  no  proper  or  sufficient  showing  that  authorized, 
under  the  statute,  the  admission  of  this  testimony ;  and  sec- 
ond, that  the  nature  and  form  of  this  action  was  criminal, 
and  that  the  defendant  was  entitled  to  meet  the  witnesses 
against  him  face  to  face,  under  the  provision  of  the  bill  of 
rights  of  the  Ohio  state  constitution.  The  statute  is  sec. 
6242a,  as  recently  amended,  and  provides  that  whenever  a 
witness  after  testifying  orally,  die,  or  is  beyond  the  juris- 
diction of  the  court,  and  that  the  testimony  so  used  cannot 
be  obtained  in  any  manner,  that  the  stenographer's  minutes 
of  the  testimony  taken  at  the  preceding  trial  are  admissible 
in  evidence.  There  was  appended  to  the  minutes  or  the 
notes  of  the  stenographer  an  affidavit  which  recited  that 
thi£  witness  was  beyond  the  jurisdiction  of  the  court.  As 
the  affidavit  was  filed  under  the  statute,  it  must  be  held  to 
have  been  sufficient  to  authorize  the  court  of  common  pleas 
to  admit  the  testimony,  and  to  hold  that  the  testimony  un- 
der those  circumstances  would  be  competent.  This  section, 
except  for  the  innovation  it  contains  as  regards  stenograph- 
ers' notes  and  minutes  of  the  testimony  of  witnesses  taken 
on  a  former  trial,  is  nothing  new  in  the  practice  of  the  law. 
It  is  an  old  and  well  settled  principle  of  law  that  the  testi- 
mony of  a  witness  given  at  a  former  trial  between  the  par- 
ties, and  upon  the  same  subject  matter,  in  the  absence  of 
that  witness  beyond  the  jurisdiction  of  the  court,  or  his 
death,  may  be  offered  in  evidence.  Under  the  laws  of  Ohio 
he  could  have  his  deposition  taken,  of  course.  A  deposition 
is  one  form  of  introducing  that  testimony  in  evidence. 
But  it  is  claimed  to  the  court  here  that  the  defendant  was 
entitled  to  meet  his  witnesses  face  to  face,  even  if  he  were 
present.  That  would,  I  think,  be  answered  by  the  reason- 
ing of  the  court  in  the  case  of  Summons  v.  State,  6  Ohio 
St.,  326  and  340.  That  was  a  criminal  case,  where  the 
defendant  was  prosecuted  by  an  indictment  for    the   crime 
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of  murder,  and  there  the  testimony  of  a  witness  was  offered 
that  had  been  ased  in  the  same  case  at  a  former  trial.  Of 
course,  in  those  days  they  had  to  prove  it  largely  by  the 
testimony  of  witnesses  who  heard  the  witness  testify.  The 
court  say  that  does  not  violate  the  provision  of  the  constitu- 
tion that  one  who  is  charged  with  crime  should  meet  his 
witnesses  face  to  face.  It  is  admittedly  one  of  the  excep- 
tions to  the  principle  as  to  the  admissibility  of  evidence,  and 
arises  from  the  necessities  of  the  case:  the  inability  to  pro- 
cure the  evidence  of  the  witness  by  any  other  means.  That 
case  would  answer  the  charge  that  the  defendant  here  was 
entitled  to  meet  the  witness  face  to  face,  and  I  need  not 
say  anything  more  about  it. 

It  is  contended  further  that  the  court  charged  the  jury 
that  a  preponderance  of  evidence  was  sufficient  to  authorize 
the  plaintiff  to  recover.  It  is  strenuously  urged  that  this  is 
a  charge  of  a  crime,  or  that  which  might  constitute  a  crime; 
for  the  statute  creating  the  offense  provides  that  it  may  be 
prosecuted  either  in  the  criminal  or  civil  courts;  and  that 
the  charge  would  be  the  same  in  one  event  as  in  the  other. 
It  has  been  held  in  many  cases  by  the  supreme  court  of 
Ohio  that  in  actions  to  recover  damages  based  on  offenses 
that  otherwise  would  be  criminal,  a  preponderance  of  evi- 
dence is  sufficient  to  authorize  the  plaintiff  to  recover.  A 
number  of  those  cases  can  be  found:  26  Ohio  St.,  2;  84 
Ohio  St.,  157;  34  Ohio  St.,  151;  40  Ohio  St.,  204.  It 
has  been  held  among  these  that  prosecutions  to  recover 
damages  for  the  illegal  sale  of  intoxicating  liquors,  prose- 
cutions to  recover  damages  for  the  unlawful  and  malicious 
destruction  of  property,  are  alike  governed  by  the  same 
rules  of  evidence  that  apply  in  other  civil  cases.  It  is  also 
well  settled  that  in  prosecutions  in  bastardy  and  in  cases  of 
a  like  nature,  a  preponderance  is  sufficient,  although  in 
those  cases  the  form  of  the  verdict  is  simply  '^guilty^',  and 
the  amount  of  the  penalty  is  fixed  by  the  court,  and  not  by 
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the  jury.  In  this  case  the  amoant  of  the  penalty  is  fixed 
by  the  jary  within  the  limits  of  the  statute,  and  not  by  the 
court.  We  are  unable  to  find  any  authority  which  would 
sustain  us  in  holding  thit  the  plaintiff  should  be  required 
to  prove  his  case  beyond  a  reasonable  doubt,  in  a  case  like 
this,  to  authorize  a  verdict  in  his  favor. 

In  the  course  of  the  trial  there  were  some  questions  asked 
which  it  is  claimed  were  leading.  To  some  extent  the  per- 
mission to  ask  leading  questions  is  within  the  discretion  of 
the  court.  A  case  will  not  be  reversed  on  that  ground  un- 
less an  abuse  of  that  discretion  is  shown,  and  especially 
where  the  record  shows  that  the  questions  and  answers  were 
not  in  anywise  prejudicial  to  the  defendant.  We  do  not 
think  these  were  prejudicial  in  this  case,  and  an  examin- 
ation of  the  record  does  not  disclose  any  error  for  which 
the  judgment  should  be  reversed.  It  will  therefore  be 
affirmed. 

Southard  &  Southard^  for  Plaintiff  in  Error. 

E,    O.  King^  for  Defendant  in  Error. 


(First  Circuit— Hamilton  Oo.,0.,CJrcuit  Court— July  Term,  1898.) 

Before  Gox,  Smith  and  Swing,  J  J. 

PERCY    D.    IRELAND    v.    H.  T.*  LOOMIS,    Administrator   of 

Alice  S.  Ireland. 


An  equitable  action  tHll  not  lie  in  Ohio  for  the  recovery  of  personal 
property — 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

Swing,  J. 

We  think  the  judgment  of  the  court  of  common  pleas 
should  be  reversed,  for  the  reason  that  the  petition  of  the 
plaintiff  in  that  court  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  plaintiff's  petition   should   have 

[OOPTKIOHT,   1899,    BT  CARL  O.  JAHN.  ] 
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been  dismiBsed.  The  action  of  the  plaintiif  was  a  suit  in 
equity  to  recover  the  posseesion  of  certain  personal  proper- 
ty other  than  heirlooms  or  written  evidences  upon  which  a 
snit  at  law  might  have  been  brought.  We  have  no  sncb 
action  in  Ohio,  although  it  is  alleged  that  the  defendant 
conceals  the  property,  and  is  insolvent.  The  authority  cited 
from  Massachusetts  is  not  in  point,  as  in  that  case  the  court 
holds  in  favor  of  the  action  by  reason  of  the  terms  of  their 
statute.     We  have  no  such  statute  in  Ohio. 

Plaintiff's  action  should  have  been  under  section  6053  et 
seq.,  and  under  the  provisions  of  the  statute  in  aid  of  exec- 
ution. There  is  no  statute  in  our  state  which  authorizes  an 
equitable  action  for  the  recovery  of  personal  property,  and 
without  which  there  is  no  such  right  except  as  above  refer- 
red to. 

The  judgment  should  be  reversed  and  the  cause  remanded 
to  the  court  of  common  pleas  with  instructions  to  dismiss 
plaintiff's  petition, 

Hagana  &  Hagans^  for  the  Plaintiff  in  Error. 

Cleveland  &  Bowler^  for  the  Administrator. 


(Sixth   Circuit— Lucas   Co.,  O.,  Circuit   Court—Oct.  Term.  1891.) 

Before  Bentley,    Hayoes  and  ScribDer,  JJ 

MELCHIOR  J.  SOHAAL  v.  EDWARD  W.  HECK. 

Examination  of  witnesses^ Interruption  with  que$tion8  by  adverse 
party— Discretion  of  court, 

(1).  Counsel  has  do  right  to  interfere  by  questions,  etc.,  with  the 
examination  of  witnesses  by  adverse  counsel,  but  should  wait 
until  his  turn  comes  to  examine  the  witness;  yet  this  is  a 
matter  in  the  discretion  of  the  court,  and  where  it  does  not  ap- 
pear to  have  been  prejudicial  to  the  party,  it  will  not  be  suffic- 
ient ground  for  a  reversal  of  the  judgment. 

Bes  Oesta~-Expres8ions  of  party  after  occurrence — Admission  for 
erroneous  reason^  when  not  ground  for  reversal  of  judgment. 

(2)t  An  expression  by  one  of  the  parties  after  the  occurrence,  being 
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one  of  Burpriae,  is  not  admissible  as  part  of  the  res  gesta.  If 
however  the  expression  was  otherwise  admissiole  ander  the  state 
of  the  pleadings  in  the  case,  the  fact  that  it  was  admitted  for 
an  erroneous  reason  would  not  warrant  a  reversal  of  the  judg- 
ment. 

Expert  teatimony—When  not  proper, 
(3).  Where  the  danger  was  so  plain    and  obvious   that  any   ordinary 
workman  oould  notioe  it,  expert  testimony  should    not   be   ad- 
mitted. 

Employer  and  Employe — Liability  for  defects  in  appliances . 
(4).  The  employer  is  not  a  guarantor  of  the  sufficiency  of  all  the  ap- 
pliances furnished  the  workman  for  use,  but  he  must  use  ordin- 
ary and  reasonable   care  in  providing  safe  appliances. 

Same, 
(5),  A  workman  takes  his  chances  in  working  in  a  dangerous  place  or 
situation  regarding  which  he  knows  the  facts, yet  he  is  not  charge- 
able with  the  risk  to  tlie  same  extent  as  is  the  master.  He  is 
not  under  the  same  obligation  to  search  for  hidden  defects  or 
possible  dangers  as  is  the  master. 

Injury  to  apprentice. — Contributory  negligence, 
(6).  Where  the  workman  injured  was  an  apprentice,  yet  if  he  had 
ordinary  intelligence,  he  was  bound  to  apply  it,  and  if  by  the 
exercise  of  ordinary  care  he  oould  have  known  the  conditions  he 
was  working  under,  he  is  presumed  to  know  them,  and  the  law 
charges  him  with  such  knowledge. 

Bentlby,  J. 

I  shall  not  attempt  to  go  over  in  detail  and  consider  all 
of  the  many  exceptions  that  were  taken  during  the  trial  of 
this  case.  The  record  is  quite  long,  and  the  exception?  are 
various.  I  will  dispose  of  all  the  objections  and  exceptions 
in  groups,  without  specially  turoiug  to  each  particular  one. 

In  order  to  do  this  with  any  fair  degree  of  brevity,  it 
will  be  necessary  to  have  before  us  the  main  outlines  of  the 
matters  involved  in  the  case,  and  I  will  state  them  from 
memory,  as  they  were  presentsd  by  the  pleadings  and  the 
record,  but  perhaps  not  with  entire  accuracy. 

Nearly  four  years  prior  to  February  15,  1893,  the  plain- 
tiff  below,  Edward  W.  Heck,  a  young  man,  was  apprenticed 
to  the  defendant  below,  the  plaintiff  in  error  here,  Melchoir 
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J.  Scbaal,  to  learo  the  trade  of  a  brick  mason.  It  seems 
that  the  terms  of  apprenticeship  were  fixed  in  some  way  by 
some  labor  union,  and  tbe  precise  terms  of  the  contract  do 
not  appear  anywhere  in  the  record;  bat  Mr.  Schaal  accept- 
ed Mr.  Heck  as  his  apprentice  in  the  business,  and  Mr. 
fleck  entered  the  employment.  Mr.  Schaal  was  a  building 
contractor,  and  had  built  quite  a  large  number  of  important 
buildings  in  the  city  of  Toledo,  and,  I  believe,  was  himself 
a  practical  brick  mason,  with  some  years  of  experience. 
A  few  weeks  or  so  prior  to  February  15,  1893,  Mr.  Schcal 
took  the  contract  of  the  Toledo  Electric  Company  to  build 
for  them  a  large  brick  structure  as  a  power  house  on  Water 
Rtreet,  in  this  city,a  couple  of  blocks  north  of  Cherry  street. 
During  all  of  the  time  intervening  between  the  beginning 
of  this  apprenticeship  of  Mr.  Heck  and  the  building  of 
this  structure  in  question,  Mr.  Heck  had  worked  with  the 
other  workmen  of  Mr.  Schaal  about  brick  laying,  and  laid 
up  or  assisted  in  laying  up  walls  such  as  are  ordinarily 
used  in  buildings  around  the  city.  This  building  had  pro- 
gressed to  some  extent  by  February  15,  1893,  and  there 
was  then  to  do  about  it  the  finishing  of  a  wall — perhaps  it 
might  be  termed  the  end  wall — fronting  on  Water  street. 
It  was  to  be  a  solid  brick  wall,  twelve  inches  in  thickness, 
from  tbe  ground  up  to  a  certain  cornice  which  I  will  men- 
tion hereafter.  At  this  time  this  wall  had  been  started,  and 
had  been  worked  upon  the  day  before  February  15,  and 
brought  up  to  a  certain  height,  and,  as  was  usual,  and  cus- 
tomary, and  proper  in  the  building  of  a  twelve  inch  wall, at 
about  every  seventh  course  of  brick,  the  three  courses  con- 
stituting the  wall  were  tied  together  by  a  tying  cours?,  or 
''headers''  as  some  of  the  witnesses  call  them.  No  com- 
plaint is  made  but  that  the  wall  was  properly  made,  so  far 
as  it  stood  on  February  1*^,  the  day  in  question.  At  that 
time  it  had  been  brought  up  above  the  second  story.  In 
laying  tbe  wall  it  was  customary,  and,  it  seems   by  the  evi- 
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dence,  entirely  proper,  to  lay  the  oatside  coarse  the  width 
of  a  brick,  viz. :  four  inches,  up  a  certain  distance  first, 
then  the  middle  coarse  also  of  foar  inches,  next  to  that,  and 
the  tie  pat  in  at  each  seventh  coarse;  and  when  the  oatside 
and  middle  wall  were  thas  pat  seven  courses  high,  the  in- 
side four  inch  wall  was  also  broaght  ap  and  tried  to  the 
middle  wall.  So  that  when  these  ties  were  in,  it  constituted 
a  wall  twelve  inches  in  thickness,  consisting  of  three  separ- 
ate layers  of  brick,  but  tied  together  firmly  in  the  manner 
that  I  have  stated,  being  laid  up  with  ordinary  mortar. 

On  the  day  in  question  the  plaintiff    below,     Mr.    Heck, 
and  four  others,  bricklayers,  were  at  work  upon    this   .wall 
to  carry  it  up  further.     It  was  to  be  built  in  all  upwards  of 
forty  feet,  perhaps  forty-five.     They  proceeded  to  lay    the 
wall,  using  a  scaffold  which  had  been  prepared,  resting  up- 
on boards  laid  across  the  floor  joists,  until  they    had  raised 
the  entire  wall  some  two  and  a  half  or  three    feet  above  the 
top  of  this    scaffold.     Then,     without    making   any    other 
scaffold,  ox  raising  this  one,  they  proceded  to  lay  the   wall 
up  some  farther.   They  laid  the  outside  wall  up  to  a  certain 
distance,  perhaps  making  about  forty  feet  in  length    in  all, 
until  they  reached  a  certain  place  where   there  was  a    pro- 
jection of  brick  to  be  put  in,  the  brick  projecting  outwardly 
from  the  wall  beyond  its  general  surface.     I  will   speak    of 
that  projection  more  particularly  soon.     Then    the   middle 
wall  was  bailt  up  to  that  place,  or  to  about  that  place,  and 
tied.     But  the  inner  wall,  it  is  claimed  by  the  plaintiff,  was 
not  brought  up  to  that  point.   Upon  the  part  of  the  defend- 
ant below  we  understand  that  the  claim  is    that    the   inner 
wall  itself  was  brought  to  about  that    point,    so  that  up  to 
that  point  there  was  in  fact  a  twelve  inch  wall  built  in    the 
ordinary  way,  that  had  been  laid  below,  and    properly    tied 
together.     But  the  claim  of  the  plaintiff  is  that  up    to  that 
point  where  the  projection  started  there  was  bat  the  outside 
and  middle  tier  of  brick,   laid  so  that  it  made  a    wall,  when 


42  CIRCUIT  COURTS  OP  OHIO.       vol.  xvii. 

Schaal  y.   fleok. 

the  projection  was  reached,  of  only  eight  inches  in  thick- 
ness. At  that  height  of  wall  this  projection  staited.  It 
was  bailt  in  such  a  way  that  the  first  tier  of  brick  which 
was  to  construct  the  projection  projected  an  inch  beyond 
the  outside  surface  of  tha  wall,  and  the  next  course  about 
thnt- projected  still  another  inch  beyond  that  course,  and 
another  one  projected  still  an  inch  farther,  and  the  fourth 
course  projected  an  inch  still  farther;  so  that  the  cfFect  was 
in  all  to  make  a  projection  four  inches  in  thickness,  extend- 
ing that  far  out  beyond  the  general  surface  of  the  wall  be- 
low. It  is  claimed  by  the  plaintiff  that  this  wall,  after  it 
had  reached  the  place  where  this  projection  came  in,  was 
carried  up  in  that  way,  viz:  without  extending  and  carrying 
up  with  it  the  inner  inch  tier  of  brick,  but  only  the  outside 
and  middle  tier  and  those  tiers  which  constituted  the  pro- 
jection; that  that  was  carried  up  quite  a  distance — several 
feet — and  then  on  top  of  that  the  projection  of  four  inches 
was  continued,  together  with  another  four  inch  tier  of  brick 
next  inside  of  that,  which  last  four  inch  tier  was  directly 
above  and  mififht  be  said  to  be  a  continuation  of  the  origin- 
al outside  tier  of  the  brick  wall.  It  is  claimed  by  the  plain- 
tiff that  this  manner  of  doing  the  work  was  known  to  the 
defendant,  who  was  there  some  of  the  time,  perhaps,  and  it 
was  also  known  to  Melchior  Schaal,  Jr.,  or  at  least  to 
young  Melchior  Schaal, a  nephew  of  tbedefendant,  who  was 
the  foreman  of  the  defendant  in  charge  of  these  men  in  the 
absence  of  the  defendant  himself;  that  in  fact  he,  the 
nephew,  did  part  of  this  work  himself,  and  at  least  laid 
what  was  called  the  ''trigs''  on  top  of  the  wall.  The  wall 
in  the  center  of  the  building  was  to  be  carried  up  some 
fourteen  inches  above  the  level  of  the  corners  of  the  build- 
ing,  making  a  sort  of  a  flat  gable  at  that  end  to  receive  the 
roof.  Plaintiff  claims  that  the  foreman  laid  this  trig,  as  it 
was  called,  in  the  center  upon  the  top  of  this  wall,  carrying 
up  these  two  courses  upon  the  outside  to  the  final  height  of 
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th6  wall  at  that  point,  bat  leaving  the  inmost  tier  of  the 
briok  wall,  as  I  have  stated,  away  down  below.  And  it  ap- 
pears by  the  testimony  that  in  this  laying  of  the  trig,  so- 
called,  the  plaintff  Heck  assisted — that  is,  he,  standing  on 
the  studding  or  platform  below,  handed  np  the  brick  and 
the  mortar  to  the  foreman,  who  then  climbed  down  from 
that  place  and  directed  the  plaintiff  to  bring  ap  those  parts 
of  the  wall  that  had  not  been  brought  up  to  their  full  height; 
a  line  being  stretched  from  the  top  of  this  trig  down  to  the 
corners  of  the  building,  thus  affording  a  gauge  to  determ- 
ine the  height  of  the  wall  at  all  places,  along  a  gradual  and 
uniform  slope  which  was  to  be^rom  the  top  of  the  trig  to 
the  corner  of  the  building.  The  plaintiff  claims  that  just 
after  he  had  begun  to  comply  with  the  orders  of  the  foreman 
to  lay  up  the  brick  upon  the  outside  wall  below  the  trig — 
about  two  minutes  after  he  began  that  work,  and  two  or 
three  minutes  after  the  foreman  got  down  from  the  place, 
the  wall  fell — that  is,  the  portion  of  the  wall  about  where 
he  was  standing  fell — outwardly,  when  he  was  necessarily 
standing  upon  a  portion  of  the  i»completed  part  of  it,  and 
he  being  unable  to  grasp  anything,  or  to  save  himself,  was 
precipitated  with  the  portion  of  wall  that  thus  fell,  land- 
ing upon  the  bricks  that  had  fallen  down  just  ahead  of 
him,  and  that  in  so  falling  he  received  a  very  serious  injury 
to  his  foot  and  other  portions  of  the  body,  and  was  perman- 
ently injured. 

He  charges  that  this  contractor,  the  defendant  below,  was 
guilty  of  negligence  in  two  or  three  particulars,  viz:  in  not 
providing  or  seeing  that  there  was  provided,  a  staging  built 
and  kept  up  so  high,  as  the  wall  prdgressed,  that  the  work- 
men could  stand  upon  it,  and  not  be  required  to  stand  upon 
any  portion  of  the  wall  while  laying  it  up.  Plaintiff  below 
claims  that  if  the  defendant  below  had  c^one  this,  he,  the 
pUintiff  below,  would  have  been  standing  upon  a  scaffold, 
and  if  the  wall  had  fallen,  he  would  not  have  gone  with  it, 
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and  perhaps  the  wall  itself  would  not  have  fallen  if  the 
work  had  been  done  from  the  staging.  PlaintifiF  below  also 
claims  that  the  foreman  was  negligent  in  reqniring  him  to 
lay  up  the  oatside  coarse  of  this  wall  above  this  projection, 
without  seeing  to  it  that  the  wall  below  had  been  completed 
to  its  fall  thickness,  and  the  inside  coarse  brought  up  and 
properly  tied.  He  claims  that  if  that  had  been  done,  the 
projection  would  thus  have  been  tied  to  the  main  wall,  and 
woald  have  been  supported  by  it,  so  that  it  would  have 
been  in  no  danger  of  falling. 

The  claim  of  defendant  below  is  that  the  wall  was  built  in 
accordance  with  the  usual  way  of  building  such  walls;  thai 
he  had  no  notice  or  knowledge  that  there  was  any  danger 
about  it,  and  that  he  was  not  chargeable  with  any  such  no- 
tice or  knowledge;  that  it  was  usual  to  build  such  walls 
without  using  a  scaffold  at  the  very  top  and  by  standing  up- 
on portions  of  the  wall;  that  he  had  no  facts  from  which  he 
ought  to  be  charged  with  notice  or  knowledge  that  he  was 
putting  his  workmen  in  any  danger;  and  he  also  claims  that 
whatever  danger  there  was,  the  plaintiff  below  had  as  mucb 
knowledge  of,  and  was  chargeable  with  as  great  a  knowl- 
edge of,  as  was  he  himself,  and  if  the  plaintiff  worked  in  ft 
place  of  danger,  he  was  chargeable  with  contributory  negli- 
gence, if  by  reason  of  his  working  there  he  suffered  this  in- 
jury. 

This  presents  the  main  controversies  in  the  case  as  they 
were  presented  to  the  jury,  except  that  I  might  state  that 
the  answer  of  the  defendant  below,  while  admitting  that 
this  man  had  been  working  for  him  as  his  apprentice,  yet 
in  the  form  of  a  general  denial,  denied  that  this  wall  fell  in 
this  manner,  or  at  all,  or  that  the  plaintiff  was  injured,  or 
that  the  defendant  below  himself  was  guilty  of  any  negli- 
gence. 

The  trial  of  the  case  was  conducted,  as  it  would  seem 
from  this  record,   with  a  great  deal  of  vigor  and    consider* 
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able  vebemeooe,  upon  both  sides.  It  was  a  bard  and  ten- 
aoioQsly  foagbt  case.  Oar  late  lamented  brotber  Ford  ap- 
peared in  tbe  trial  of  tbe  plantiff  below,  and  Judge  Doyle 
for  tbe  defendant,  Mr.  Scott  being  tbere  a  portion  of  tbe 
time  assisting  in  the  defense. 

Tbere  are  thronghont  tbe  record  qnite  a  number  of  ez* 
oeptions  that  are  claimed  to  several  errors  of  tbe  conrt. 
They  are,  in  part  sncb  as  these:  When  tbe  attorney  for  tbe 
defendant  was  cross-examining  several  of  tbe  witnesses  for 
the  plaintiff,  and  bad  got  to  a  certain  place  in  bis  examin- 
ation, coansel  for  tbe  plaintiff  interfered  and  assumed  the 
right  himself  to  ask  tbe  witness  certain  questions.  In  one 
case,  as  1  remember,  tbe  witness  bad  made  a  certain  answer, 
upon  cross-examination,  and  counsel  for  tbe  plaintiff  said: 
"What  do  yon  mean  by  that?'*  And  tbere  was  an  objec- 
tion, and  be  said,  ''I  don't  understand  what  tbe  witness 
means.  ^'  Thereupon  an  alteration  transpired  between  coun- 
sel in  tbe  nature  of  questions  and  answers,  an  replies,  and 
finally  tbe  court  seemed  to  allow  counsel  for  tbe  plaintiff 
to  have  bis  question  answered.  In  several  instances  things 
of  that  nature  occurred.  We  think  the  record  shows  that 
the  action  of  coansel  for  plaintiff  was  irregular.  It  would 
have  been  proper  enough  for  the  court  to  have  stopped  pro- 
ceedings of  that  kind,  and  to  have  compelled  counsel  to 
await  the  time  when  he  could  take  the  witness  for  re-exam- 
ination, and  straighten  up  any  of  these  matters;  but  at  the 
same  time,  all  tbe  cases  of  that  kind  that  are  pointed  out  in 
tbe  record,  we  think  come  fairly  within  the  rule  which 
regulates  the  discretion  of  tbe  trial  court,  and  th«t  in  its 
rulings  upon  that  matter  it  was  simply  exercising  the  dis- 
cretion which  it  had  in  tbe  conduct  of  tbe  trial,  and  that 
error  cannot  be  predicated  upon  any  action  occurring  at  that 
time. 

Oonnsel  for  plaintiff  in  error  have  argued  another  matter 
involving  the  court's   discretion   also.     Oertain   objections 
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were  made  and  exceptions  taken  for  the  reason  that  the 
plaintiff  below  was  allowed  to  bring  witnesses  in  rebnttal  to 
testify  to  certain  matters  that  were  claimed  to  be  properly 
matters  in  chief  concerning  which  plaintiff  had  examined 
certain  witnesses,  and  perhaps  in  some  cases  the  witness  bad 
been  examined  upon  the  same  question  in  chief  that  was 
now  propounded  to  him  in  rebuttal.  The  court,  however, 
permitted  that,  and  said  in  so  many  words  that  it  regarded 
it  as  coming  within  the  discretion  which  was  allowed.  While 
to  have  ruled  the  other  way  would  have  been  perfectly  prop- 
er, yet  we  cannot  say  that  this  was  an  abuse  of  discretion, 
or  that  it  seemed  to  have  resulted  in  any  substantial  preju- 
dice to  defendant  below. 

Quite  a  large  number  of  exceptions  are  thus  grouped  and 
disposed  of.  There  is,  however,  a  serious  matter  presented 
which  does  not  come  under  this  head.  The  plaintiff  below 
testi6ed  that  immediately  after  he  had  fallen,  he  noticed 
that  defendant  himself  was  standing  in  a  doorway  near  by, 
in  view  of  him,  and  that  the  defendant,  noticing  him,  be- 
gan to  curse  and  damn  him,  and  instead  o(  coming  to  help 
him,  ran  the  other  way,  and  went  up  to  the  top  of  the 
building;  and  it  was  some  time  after  that,  when  he  had 
been  removed,  that  the  defendant  first  came  to  him  and 
made  any  inquiry  regarding  the  hurt.  Against  the  objec- 
tions of  counsel  for  the  defendant  below,  the  witness  was 
allowed  to  answer  the  direct  question,  as  to  what,  under 
circumstances  of  that  kind,  the  defendant  below  did  say  to 
him,  and  exception  was  taken.  The  answer  was,  as  I  re- 
member it,  ''How  did  that  God  damned  fool  fall  down 
there?''  or  words  to  that  effect.  A  motion  was  made  to 
rule  this  answer  out,  and  the  exception  was  fully  preserved, 
and  the  question  now  presented  is  whether  that  was  testi- 
mony that,  under  the  circumstances  of  the  case  as  they  were 
then  presented,  was  competent.  It  is  claimed  that  it  wag 
after  the  accident;  that  the  defendant,  if  liable  at  all,    had 
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already  become  liable  by  reason  of  facta  that  bad  then  fnlly 
transpired;  that  this  was  a  statement  afterwards  made,  and 
its  introduction  was  designed  to  prejudice  the  jury  against 
him,  as  indicating  that  he  treated  the  injury  of  the  plaintiflF 
brutally,  and  did  not  do  what  in  fairness  he  ought  to  have 
done  for  him.  On  the  other  hand,  it  is  argued  by  counsel 
that  this  was  a  part  of  the  res  gesta;  that  it  was  so  soon  after 
the  trauaastion  had  taken  place  that  it  was  a  part  of  the  trans- 
action itself.  And  the  court  seemed  to  have  admitted  it 
under  that  view  of  the  matter.  Counsel  for  plaintiff  below 
urged  then,  as  the  counsel  now  urges,  that  this  contained 
an  admission  of  the  defendant  of  the  mental  capacity  of  the 
plaintiff;  that  he  characterized  him  as  a  fool,  admitting, 
therefore,  that  the  plaintiff  was  not  of  fair  mental  capacity; 
and  having  done  so,  the  jury  had  a  right  to  consider  that 
as  indicating  that  the 'plaintiff  was  unlearned,  ignorant,  and 
not  of  ordinary  capacity,  and  therefore  that  his  actioL  in 
standing  upon  the  wall  and  in  doing  as  he  did,  must  be 
judged  in  the  light  of  what  he  knew  rather  than  what  he 
didn't  know.  If  this  was  a  part  of  the  res  gesta,  an  ex- 
pression made  at  the  time  regarding  the  cause  of  the  acci- 
dent, if  made  by  the  plaintiff  below  instead  of  the  defend- 
ant, would  also  have  been  admissible.  Suppose  the  plain- 
tiff had  cried  out  there,  perhaps  in  answer  to  this  question, 
that  the  wall  had  fallen,  and  that  it  had  not  been  properly 
built,  and  that  by  reason  of  the  negligence  of  defendant, 
or  his  foreman,  the  wall  had  fallen,  he  had  tumbled  out 
with  it,  and  was  injured.  If  this  other  statement  was 
strictly  a  part  of  the  res  gesta,  any  other  expression  would 
be  a  part  of  the  same  transaction,  if  made  by  him.  But  I 
have  in  mind  a  case  which  would  indicate  that  such  an  ex- 
pression would  not  be  a  part  of  the  res  gesta,  if  made  by 
the  plaintiff  below— a  case  decided  by  the  supreme  court, 
where  a  person  bad  been  knocked  over  into  a  ditch  by  the 
side  of  the  railway  track  by  the  car  or  engine]of,'the  railway 


48  CIRCaiT  COURTS  OF  OHIO.         vol.  xvii. 


Schaal  v.    fleck. 


company.  Some  person  immediately  came  to  bim,  and 
while  he  was  helping  him  out  of  the  ditch,  where  he  had 
been  thrown,  the  injured  person  made  an  expression  as  to 
the  cause  of  his  being  there,  and  how  he  happened  to  be 
there,  and  whether  he  had  been  knocked  there  by  the  en- 
gine, or  something  of  that  kind;  but  the  supreme  court  held 
that  that  was  simply  a  narration  of  a  past  occurrence  and 
was  not  a  part  of  the  action  itself,  and  was  not  admissible. 
Without  discussing  this  matter  at  length,  we  think  this  ex- 
pression  on  the  part  of  Mr.  Schaal  cannot  be  admissible  as 
a  part  of  th<)  res  gesta — of  the  transaction  itself,  by  which 
the  plaintiff  below  was  injured.  We  think  it  is  rather  too 
fanciful  a  claim  to  say  that  it  might  be  an  admission  that 
the  man  was  in  fact  under-witted,  or  was  a  fooJ.  It  was  an 
expression,,  evidently,  of  surprise,  and  perhaps  of  anger, 
and  if  admissible,  would  hardly  come  under  that  head.  The 
court  admitted  it,  and  we  are  to  say  whether,  under  any 
view  of  the  case,  it  could  have  been  properly  receivable.  If 
it  was,  although  received  for  an  erroneous  reason,  we  will 
not  be  warranted  in  Retting  aside  the  judgment. 

That  qupstion  must  be  viewed  in  the  light  of  the  issues 
presented  by  the  pleadings.  The  defendant  below  in  bis 
answer  had  not  admitted  that  the  plaintiff  was  injured  at 
all,  but  denied  it;  and  had  not  admitted  that  the  wall  fell 
at  all,  but  denied  it;  or  that  the  plaintiff  fell;  and  those 
were  matters  to  be  proven  upon  the  trial  by  the  testimony 
in  behalf  of  the  plaintiff  below.  Did  this  expression  in 
any  way  tend  to  support  those  issues?  That  the  wall  had 
fallen,  that  the  plaintiff  had  fallen  with  it,  or  bad  fallen  at 
all,  or  had  been  injured  ?  Now  it  seems  at  this  time,  if 
this  testimony  is  true,  that  the  defendant  below  was  close 
by  where  he  could  observe  the  fact  that  something  had  hap- 
pened. He  looked  at  the  place,  and  his  attention  was  called 
to  the  fact  that  the  plaintiff  was  there  under  certain  con- 
ditions, and  it  seemed  tc  be  called  to  his  attention,  and  then 
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recognized,  as  his  Btatement  indicates,  that  not  only  was 
he  there,  bat^tbat  he  had  fallen  there.  And  then  the  pro- 
ceeded to  ran  to  the  top  of  the  wall,  immediately  after  ob- 
serving that.  It  may  not  be,  as  the  case  went  to  the  jury, 
that  it  appeared  to  them  as  if  there  was  any  real  contention 
or  real  claini  apon  the  part  of  defendant  below  that  there 
was  no  such  thing  as  the  wall  falling,  or  that  there  was  no 
snch  thing  as  that  the  plaintiflf  below  had  fallen;  yet  the 
issaes  presented  that,  and  the  plaintiff  below  was  entitled  to 
any  evidence  that  woald  tend  fairly  to  support  those  issues, 
Ro  far  as  they  are  material.  Some  of  these  at  least,  were 
material,  and  we  think  that  we  can  see  .in  that  testimony 
what  fairly  tends  to  support  the  contention  of  the  plaintiff 
below  as  against  the  absolute  denials  of  defendant  below. 

The  greater  number  of  the  other  exceptibns  relate  to  ob- 
jections regarding  the  form  of  the  questions  put  to  expert 
witnesses.  It  is  claimed  that  the  experts  who  were  exam- 
ined on  behalf  of  the  plaintiff  below  were  not  examined  cor- 
rectly; that  questions  were  put  to  them  in  a  form  that  was 
not  admissible  under  the  rules  of  evidence.  It  was  claimed, 
for  instance,  in  examining  experts  as  to  this  wall  being 
dangerous,  or  being  laid  up  properly,  that  the  order  should 
have  been  to  ask  the  question  how  such  a  wall  as  that  should 
have  been  laid  upon  the  ordinary  way  of  laying  up  walls 
by  workmen;  and  what  was  the  ordinary  and  proper  way  to 
build  a  wall;  and  when  the  expert  witness  had  answered 
that  question,  and  had  stated  the  proper  and  usual  way  to 
lay  up  a  wall,  then  the  jury  were  fully  put  in  possession  of 
the  necessary  facts  to  determitie  whether  or  not  this  wall 
as  it  was  built,  as  related  by  the  witnesses,  complied  with 
that  usual,  and  ordinary  and  proper  way;  but  that  on  the 
contrary,  counsel  for  the  plaintiff  below  asked  of  the  expert 
witnesses  when  be  bad  exhibited  what  he  claimed  to  be  a 
plat  or  a  picture  upon  paper,  showing  how  the  wall  was  in 
fact  built,  whether  or  not  a  wall  in  that  way   was  built    ac- 
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cording  to  the  asaal  and  ordinary  way  or  not, and  if  not,  in 
what  way  it  differed.  That  was  substantially  the  way  the 
questions  were  pnt,  as  a  general  thing.  As  to  the  mere 
form  of  the  questions,  while  we  thinjL  that  the  contention 
of  counsel  for  the  plaintiff  in  error  is  correct  as  to  the  prop- 
er method  of  making  such  proof  ordinarily,  yet  we  are  un- 
able to  say  that  a  departure  from  this  ordinary  and  better 
form  was  really  erroneous,  or  that  the  ruling  of  the  court 
made  in  this  particular  in  various  places  throughout  the  re- 
cord may  not  be  well  regarded  as  coming  fairly  within  those 
cases  where  the  court  has  a  discretion;  and  unless  it  lesulted 
in  some  prejudice  fairly  appearing  upon  the  record,  it  ought 
not  to  defeat  the  verdict  or  the  judgment.  And  we  think  this 
may  be  said  as  to  all  such  objections.  They  were,  in  general 
somewhat  irregqlar,  yet  they  were  not  calculated  to  mislead 
the  jury,  and  the  evidence  which  went  in  under  them  did 
not  present  the  case  unfairly  for  the  consideration  of  the 
jury. 

The  real  essence  of  the  trouble  in  this  case,  and  which  un- 
der lies  the  consideration  of  a  great  many  objections  that 
were  made  in  the  course  of  the  trial  and  to  the  charge  of 
the  court  or  its  action  upon  requirements  to  charge,  is  this; 
whether  in  view  of  all  the  circumstances  confessed  in  the 
case  by  the  plaiatiff  below,  he  in  fact  has  any  case;  whether 
in  the  laying  up  of  such  a  wall  as  that,  he  being  fully  ad- 
vised of  the  actual  facta,  was  not  in  as  good  a  position  to 
judge  as  was  the  defendant  below?  He  knew,  for  instance, 
that  there  was  no  scaffold.  He  knew  that  there  was  to  be 
no  scaffold.  He  knew  that  the  wall  had  been  laid  up  in 
the  first  place  to  the  projection,  or  to  the  place  where  this 
projection  was  to  be,  as  I  have  already  said.  He  knew  that 
the  inner  course  was  left  down  for  several  feet,  and  that  the 
middle  course  was  not  carried  up  into  quite  a  distance  as  far 
as  the  outside  course,  after  this  projection  had  been  reached. 
All  these  particular  facts  were  right  before  the  eyes  of   the 
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plaintiff,  and  he  knew  them  as  thoroughly  as  the  defendant 
did  01  oonld  be  held  to  know  them.  But  he  testifies  that 
he  did  not  know  in  fact  that  he  wall  was  liable  to  fall,  and 
did  not  know  the  danger.  The  other  witnesses,  masons  of 
long  experience,  who  worked  with  him,  and  who  were  work- 
ing upon  the  same  wall,  liable  to  the  same  danger,  also  say 
that  they  didn^t  have  any  idea  of  there  being  any  danger 
there,  didn't  realize  that  there  was  any  danger;  and  it 
wonld  seem  fairly,  from  the  testimony,  too,  that  neither  the 
defendant  nor  his  foreman  knew,  in  that  sense,  of  any  dan- 
ger from  conducting  the  ba^iness  in  the  way  in  which  it 
was  conducted.  The  question  after  all,  in  the  case,  is 
whether,  under  the  circumstances,  the  master,  through  his 
foreman,  was  charged  with  any  greater  duty  to  know  of  the 
danger  than  was  the  workman  himself.  If  he  was,  it  was 
because  he  was  in  duty  bound  to  take  greater  precautions 
beforehand  than  was  the  workman;  it  was  because  there 
was  a  danger  that  really  existed  there,  and  must  exist  there, 
or  would  naturally  exist  there,  of  carrying  on  the  business 
in  that  way,  which  was  not  so  obvious,  so  open,  and  so 
patent,  that  any  workman  could  well  see  it.  If  the  danger 
was  so  open  and  visible  that  the  ordinary  brick  mason  work- 
ing there  should  notice  it,  or  would  notice  it,  or  should  be 
held  obligated  to  notice  it,  it  does  not  present  a  case  for 
expert  testimony  at  ail. 

In  the  case  of  Railroad  Oo.  v.  Schultz,  43 Ohio  St.,  270, 
the  court,  after  reviewing  the  authorities  in  this  particular, 
state  the  general  proposition  deducible  from  them;  and 
while  reading  only  a  very  small  portion,  I  call  attention 
to  what  is  said  on  page  282  in  the  sixth  paragraph,  al- 
though all  of  those  paragraphs  ought  really  to  be  read  and 
considered  in  connection  with  this: 

'*6.  Where  it  is  practicable  to  place  palpably  before  the 
jury  the  facts  supporting  their  opinions,  the  witnesses 
should  be  restricted  in  their  testimony  to  such  facts,  and 
the  jurors  left  to  form  their  opinion  fiom  these  facts,  un- 
aided by  the  mere  opinions  of  the  witnesses. " 
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If  these  facte  present  all  that  was  to  be  presented,  then 
it  was  not  a  case  for  expert  testimony,  and  the  facts  being 
known  to  the  plaintiff  below,  there  was  no  chance  for  his 
making  a  case,  or  any  reason  for  his  recovery  at  all.  And 
the  seventh  paragraph  also  may  be  read  in  this  connection, 
npon  the  next  page — 288. 

A  consideration  of  this  would  naturally  bring  an  allusion 
to  what  has  been  held  by  courts  generally  in  this  particular 
as  to  what  matters  the  injured  party  is  chargeable  with 
knowledge  of.  The  duty  of  the  master  in  providing  safe 
appliances  and  machinery,  etc.,  has  been  discussed  by  our 
supreme  eouit  quite  a  number  of  times,  beginning  with 
a  case  in  8  Ohio  St.,  followed  by  a  case  in  4  Ohio  St.,  and 
by  a  case  in  5  Ohio  St.,  and  also  by  the  case  of  Bailroad 
Co.  V.  Webb,  12  Ohio  St.,  475,  the  opinion  of  which  be- 
gins on  page  486,  and  reviews  at  considerable  length  the 
authorities  on  this  question,  and  finally  slates  the  rule  that 
is  settled  in  Ohio  upon  this  question;  the  rule  being  that 
the  master  is  not  a  guarantor  of  the  sufficiency  of  all  of  the 
appliances  which  he  shall  get  for  the  workman  to  use,  but 
that  in  this  particular  be  must  use  ordinary  and  reasonable 
care  to  provide  safe  appliances  and  machinery. 

So  the  question  ia  presented  in  this  case  whether  or  not 
there  is  any  element  in  it  which  may  show  the  master  had 
omitted  to  exercise  reasonable  caution  and  care  in  this  mat- 
ter as  to  things  about  which  the  plaintiff  himself  was  not 
fully  appraised  and  of  which  he  was  not  fully  aware  at  the 
time  he  did  the  work  and  received  this  injury.  There  are 
cases  found  in  various  states  which  I  have  not  now  time  to 
cite,  wbicn  hold  the  rule  to  be  this,  substantially:  That 
while  the  master  is  in  duty  bound  to  furnish  appliances  that 
are  reasonably  safe,  and  must  not  furnish  any  materials  for 
his  workmen  to  work  upon  that  are  defective  and  unsafe, 
yet  he  is  also  charged  with  the  duty  of  using  ordinary  and 
reasonable  care  tc  determine  whether  tbey  are  safe    or  not; 
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and  although  he  might  not  have  known  of  the  defect,  etill, 
if,  by  the  exercise  of  ordinary  and  reasonable  care  he  would 
have  known  it,  he  will  be  charged  with  a  notice  of  a  defect 
thai  subsequently  is  shown  to  exist.  These  authorities  hold 
SB  to  the  worknaan  himself,  that  while  he  takes  the  chances 
of  working  with  any  defective  appliances,  or  working  in  any 
dangerous  situation,  regarding  which  he  knows  the  facts, 
except  where  he  has  had  a  promise  that  the  defect  will  be 
repaired  and  relies  on  that  and  continues  in  the  employ- 
ment, yet  he  is  as  much  chargeable  with  the  risk  as  is  the 
master;  and  that  it  is  only  such  matters  as  he  knows  that 
lie  is  thus  chargeable  with;  and  that  he  is  not  under  he 
same  obligation  always  to  institute  inquiry  and  make  search 
and  determine  beforehand  whether  or  not  there  exists  or 
may  exist  some  defect  about  the  machinery  or  appliances 
about  which  or  with  which  he  is  working.  While  that  rule 
as  thus  stated  may  be  too  broad,  we  think  there  is  and  must 
be  recognized  a  difference  in  the  rule  as  applied  to  the  mas- 
ter and  the  workman;  that  while  it  may  not  be  that  it  will 
be  always  necessary  that  the  workman  have  actual  knowl- 
edge of  a  defect,  or  the  dangers  therefrom,  and  there  may 
be  eases  where  the  circumstances  are  such  that  he  is  grossly 
negligent  by  failing  to  inquire  under  the  particular  circum- 
stances  of  some  particular  case;  yet  it  cannot  be  said  that 
he  is  under  the  same  obligation  to  search  for  hidden  defects 
or  possible  dangers  that  the  master  rests  under. 

This  case  presents  the  qaestion  in  line  with  these  con- 
fliderations,  whether  the  danger  and  the  defects  which  here 
existed  were  such  that  the  master  ought  to  have  known 
about,  or  the  servant  might  be  excused  in  not  knowing.  In 
ibis  connection  it  was  left' to  the  jury — and  we  think  it 
might  be  left  to  the  jury--to  consider  who  the  plaintiff  was; 
that  he  had  never  been  an   independent    workman    himself 
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planning  buildings,  or  raising  walls,   or  determining   their 
thickness,  just  how  they  should  be    laid    up;  but    he    was 
working  all  of  the  time  that  he  was  working  as  a  mason  un- 
der the  direction  of  others;  and  while  he  had  acquired  gen- 
eral skill  and  knowledge  in  the  laying  of  walls  in    general, 
it  does   not  appear  that  he  had  at  any  time  been  called  up- 
on to  exercise  his  judgment  regarding  the  safety  of   laying 
up  such  a  wall  as  this.     Neither  does  it  appear    with  entire 
certainty  that  the  danger  that  really  existed  of  the   falling 
of  this   wall,  being  built  as  it  was,  was  such   as    would    be 
perfectly  apparent  to  the  jury  upon  the  mere   recital  of  the 
facts  of  the  case.     The  margin  along  this  line  is    not   very 
large.     It  is  a  difficult  and  narrow    margin.     And    to   say 
whether  this  is  a  case  where  the  facts    alone    should    have 
been  given  to  the  jury  without  the  aid  of  experts,  the   jury 
being  left  to  determine  whether  or  not  the  danger  did  exist 
or  would  exist,  or  was  such  in  kind  or  character  as  that  the 
master  ought  to  have  been  held  chargeable  with    a    knowl- 
edge of,  and  should  have  been  held  to  have  provided  against 
it,  is  a  matter  that  may  now  fairly  go  for  the  consideration 
of  the  supreme  court;  because  while  the  supreme  court  will 
not  look  into  the  testimony  to  determine  the  weight   of  the 
evidence  as  bearing  upon  the  one  side    or    the    other,    the 
questions  that  are  made  and  the  exceptions  that  are   taken 
as  to  the  introduction  of   evidence  and  the  rulings  of   the 
court  as  to  expert  testimony,  and  the  final  charge    of   the 
court  and  its  action  upon  the  requests,     will    present  as   a 
matter  of  law  we  think  substantially  the  same  question. 

Now,  briefly  as  to  the  rulings  upon  the  requests  of  the 
defendant  below  and  the  exc<)ptions  taken:  There  were  no 
exceptions  to  the  charge,  except  the  exceptions  taken  to 
the  refusal  to  charge  certain  requests  pioffered  by  defend- 
ant's counsel.  There  are  only  four  or  five  of  them.  De- 
fendant, by  his  counsel,  excepted  to  the  refusal  of  the  court 
to  give  to  the  jury  in  charge    defendant's    request    No.  1. 
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That  was  a  general  request,  that  under  the  proof  the  juij 
would  be  directed  to  return  a  verdict  for  defendant.  Based 
upon  the  considerations  that  I  have  already  alluded  to,  we 
think  that  the  court  did  not  err  in  refusing  that  there  was 
enough  in  the  case  to  go  to  the  jury.  Defendant  likewise 
excepted  to  the  modification  by  the  court  of  defendant's  re* 
quest  No.  3.     The  request  was: 

*'The  plaintiff  is  presumed  to  know  the  dangers  incident 
to  his  business  and  to  the  woik  he  ergages  to  do,  and  the 
defendant  has  a  right  to  assume  and  rely  upon  the  plaintiff's 
having  the  knowledge." 

The  court  says: 

''Now,  that  we  give  you  in  charge,  gentkmen;  but  we 
say  to  you  that  the  evidence  furnishes  you  with  a  knowledge 
of  how  long  the  plaintiff  had  been  engaged  in  that  business, 
and  under  the  charge  and  direction  of  defendant.  All  tbia 
will  be  considered  by  you  in  that  connection,  because  the 
parties  will  be  presumed  to  have  tnat  knowledge  which 
their  relations  necessarily  covered    to  each  other. '^ 

While  that  is  not  very  clear,  or  the  idea  which  the  couxl^. 
had  in  view,  perhaps,  is  not  clearly  expressed,  yet  we  think, 
that  that  request,  might  have  been  somewhat  misleading; 
without  some  words  calling  attention  to  the  facts  of  the  case,, 
and  that  the  jury,  as  the  case  went  to  them,  had  a  right  to < 
consider  in  what  manner,  during  the  four  yeais  of  his  ap-- 
prenticeship,  the  plaintiff  had  been  working,  and  how  far;, 
therefore,  the  defendant  below  had  a  right  to  rely  upon  the 
plaintiff's  experience  and  knowledge. 

"'Any  d«nger  which  the  defendant  could  by  the  exercise 
of  ordinary  care  ascertain,  the  presumption  is  that  plaintiff, 
could  also  ascertain." 

Judge  Doyle:     '*Is  that  given?" 

The  Court:  **Yes."  ^  (To  the^Jury :)  **We  aie  asked  lo^ 
say  to  you,  gentlemen,  that  *The  mere  fact  ihat  no  scaffold* 
was  furnished  higher  or  different  from  what  was  furnished 
cannot  be  the    basis  of   any  recovery  in  '^this   case.'     And^ 

ft- 
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in  that  connection,  is  added:  'There  is  no  claim  that  any 
complaint  was  made  of  the  want  of  a  scaffold  and  a  promise 
that  it  wonld  be  supplied,  which  induced  plaintiff  to  con- 
tinaein  the  work.'" 

The  question  whether  there  was  any  such  claim  made,  be- 
ing answered  that  there  was  no  claim  made,  then  the  court 
^ave  that  request.   Then  occurred  the  following  instruction: 

''The  conditions  that  would  be  deemed  safe  to  workmen 
with  ordinary  skill  in  the  business,  would  be  justly  regarded 
as  safe  by  the  defendant,  unless  the  proof  shows  that  by 
reason  of  some  peculiar  knowledge  the  defendant  knew  that 
it  was  unsafe" 

Also: 

^'The  fact  that  the  plaintiff  had  not  completed  his  four 
years'  apprenticeship,  makes  no  difference.  If  he  had  or- 
dinary intelligence,  he  was  bound  to  apply  it,  and  if  by  the 
exercise  of  ordinary  care  he  could  have  known  the  condi- 
tions he  was  working  under,  he  is  presumed  to  know  them, 
and  the  law  charges  him  with  such  knowledge.'* 

The  fifth  request  was  preferred  in  this  way: 

"The  mere  fact  that  no  scaffold  was  furnished  higher  or 
different  from  what  was  furnished,  cannot  be  the  basis  of 
any  recovery  in  this  case." 

Then  the  court  added: 

"It  is  true  as  a  matter  of  law  tbat  the  mere  absence  of 
the  scaffold  itself,  at  a  particular  height,  would  not  war- 
rant a  recovery.  The  plaintiff  can  recover  only  because  of 
injury  received  by  him  caused  by  negligence  upon  the  part 
of  the  defendant,  and  the  mere  fact  of  the  scaffold  not  be- 
ing at  a  sufficient  height,  standing  by  itself,  would  not  war- 
rant a  finding  by  you  of  a  judgment  against  the  defend- 
ant." 

We  do  not  see  bow  tbat  modification  could  or  did  result 
in  any  prejudice  to  thf)  defendant  below,  or  gave  a  rule 
of  law  tbat  would  tend  to  mislead  the  jury,  or  that  it  ap- 
plied any  principle  tbat  ought  not  to  be  applied  in  this 
case  against  the  defendant  below. 

While  I  am  sorry  to  have  been  obliged  to    stumble    over 
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this  matter  in  thiB  way  picking  up  as  I  conld  along,  and 
perhaps  omitting  some  things  that  ought  to  have  been  men- 
tioned, I  will  say  that  we  have  considered  the  whole  record, 
and  while  some  of  us,  and  perhaps  all  of  us,  think  that  up- 
on the  real  facts  of  the  case  it  may  be  doubtful  whether  it 
presents  a  case  that  ought  to  finally  result  in  the  verdict 
that  was  given,  yet  we  are  unable  to  say,  applying  the  or- 
dinary rules  governing  reviewing  courts,  that  the  record 
presents  any  matter  so  erroneous  and  .prejudicial  that  we 
ought  to  disturb  the  judgment.  For  these  reasons  the  judg> 
ment  will  be  aflSrmed. 

I  will  say  in  passing,  that  viewing  the  injury  that  was 
testified  to  as  having  been  received  by  the  plaintiff,  it  would 
not  appear  that  the  jury  were  led  into  giving  any  extrava- 
gant verdict,  so  far  as  the  amount  is  concerned,  by  any 
passion  or  prejudice. 

The  judgment  will  be  affirmed,  but  a  certificate  of  reason- 
able cause  for  tbe  proceedings  in  error  will  be  entered. 


(Sixth    Circuit— Lucas  Co.,  0.,  Circuit  Court— Oct.  Term,  1898.; 

Before   King,  HEynes  and  Parker,  JJ. 
FORT  ORANGE  OIL  CO.  v.  JOHN  F.  WICHMAN. 

Contriict  partly  printed  and  partly  toritten — Writing  controls. 

(1).  Id  the  coDBtruotioD  of  a  contract,  (oil  and  gas  lease),  partly 
printed  and  partly  written,  where  there  is  an  amhiguitj  arising 
out  of  inoonsistenoy  of  the  printed  with  the  written  parts,  the 
written  parts  will  control. 

(2).  (Provisions  as  to  'location  money"  construed,  and  held  to  ap* 
ply  to  such  wells  only  as  lessee  was  by  the  term  of  the  lease  re- 
quired to  drill. ) 

Error  to  the  Court  of  Common  Pleas  of  Lucas  county* 
Pabkeb,  J. 

On  the  third  day  of  January,  1893,  the  defendant  in  err- 
or, bf ing  the  owner  of  certain   lands  in  SSandusky   county, 
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ezecated  what  is  commonly  termed  bd  oil  and  gas  lease  op- 
om  the  same,  the  grantee  or  lessee  therein  named  being  bis 
mon  John  H.  Wichman.  Certain  rights  and  privileges  are 
•thereby  conferred  npon  John  H.  Wicbman,  his  heirs,  sac- 
'CesBors  and  assigns.  This  instrument  contains  a  provision 
(requiring  the  lessee  or  his  assigns  operating  under  this 
ilease  to  pay  1150.00  for  each  location  of  certain  oil  wells 
to  be  drilled  by  the  lessee  or  assigns.  The  question  pre- 
sented for  consideration  in  the  court  below  and  here  is 
whether  this  lease  requires  that  the  lessee  or  assigns  shall 
ipay  this  location  money  on  four  wells  which  are  required 
4o  be  diilled  under  it,  only,  or  upon  any  other  wells  that 
nay  be  drilled  in    addition  to  the  four. 

It  appears  that  by  certain  assignments  the  Fort  Orange 
Oil  Oo.  came  to  be  the  owner  of  this  lease,  and  vested  with 
the  rights  of  the  lessee;  that  before  it  became  the  owner,  the 
four  required  wells  had  been  drilled  upon  the  premises,  and 
the  location  money  had  been  paid  on  account  of  those  four 
wells.  Since  The  Fort  Orange  Oil  Co.  has  come  to  be  the 
owner  of  the  lease,  it  has  drilled  nine  additional  wells.  The 
action  was  instituted  for  recovery  on  account  of  ten  wells, 
bat  it  developed  upon  trial  that  if  there  was  any  liability 
for  any  wells  in  addition  to  the  four,  it  was  for  nine  only. 

As  appears  from  the  bill  of  exceptions,  upon  the  trial 
of  the  case  the  parties  agreed  upon  the  following  facts: 

*'It  is  agreed  by  and  between  the  parties  hereto  that  since 
the  assignment  of  said  lease  to  the  defendant,  it  has  located 
and  drilled  nine  wells  on  said  premises,  one  of  which  pro- 
dnces  absolutely  no  oil,  three  were  light  wells,  and  wera 
operated  for  a  very  short  time  only,  five  were  fair  wells  and 
have  been  regularly  operated.  That  the  defendant  has  also 
^erected  machinery  over  and  cleaned  out  one  oil  well  drilled 
•on  said  premises  by  the  Paragon  Oil  Company  before  the 
•date  of  said  lease,  which  well  has  so  been  operated  by  de- 
fendant. It  is  further  stipulated  that  nothing  herein  con- 
tained shall  prevent  the  parties  from  offering  further  proof, 
anbject  to  the  usual  objections  and  exceptions." 
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And  upon  the  theory  that  there  was  some  ambiguity  in 
the  lease  with  reference  to  the  matter  in  dispute,  the  court 
admitted  oral  proof  of  additional  facts  in  order  that  the 
ooart  might  be  in  possession  of  the  facts  and  cironmstances 
flurronnding  the  parties  at  the  time  this  lease  was  made,  and 
in  order  that  the  court  might  be  advised  as  to  the  construct- 
ion the  parties  themselves  had  by  their  conduct  put  upon 
the  lease  with  reference  to  this  matter. 

The  trial  resulted  in  a  finding  and  judgment  in  favor  of 
the  plainti£f  below  and  against  the  defendant  below  for 
$150.00  on  account  of  each  of  these  nine  wells,making  a  to- 
tal of  S1350.00,  and  interest. 

Our  attention  has  been  called  to  and  we  have  carefully 
considered  the  opinion  of  the  learned  judge  of  the  lower 
court.  He  seams  to  have  devoted  to  this  question  consider- 
able thought  and  attention,  and  his  opinion  is  certainly  en- 
titled to  great  respect.  1  therefore  regret,  since  the  duty 
has  fallen  upon  me  to  announce  this  opinion,  that  I  have 
not  had  an  opportunity  to  formulate  our  ideas  and  reduce 
them  to  writing,  in  order  that  I  might  present  our  thoughts 
upon  the  subject  with  more  care  and  clearness,  and  perhaps 
with  more  force,  since  we  find  ourselves  unable  to  agree 
with  his  conclusions. 

The  lease  in  question  reads  as  follows: 

''In  consideration  of  the  sum  of  (one)  dollars,  the  receipt 
of  which    is  hereby  acknowledged,  (John  F.    Wichman,  of 
Sandusky  county   Ohio),    first  party,  hereby  grants    untj 
(John  H.  Wichman)  second  party,    its  successors  and  as- 
signs, all  the  oil  and  gas  in  and  under  the  following  describ- 
ed premises,  together  with  the  right  toen^er  thereon  at  all 
times  for  the  purposes  of  drilling  and  operating  for  oil,  gas, 
or  water,  to  erect  and  maintain  all  buildings  and  structures, 
and  lay  all  pipes  necessary  for  the  production  and  transpor- 
tation of  oil,  gas  or  water,    taken   from  the  said    premises, 
excepting  and    reserving,    however,  to  first  party  the  (one- 
sixth)  part  of  all  oil  produced  and  saved  from  said  premises 
to  be  delivered  in  the  pipe  line  with  which  said  second  par- 
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ty  may  connect  its  wells,  namely  all  that  certain  lot  of  land 
sitnated  in  the  township  of  (Madison)  county  of  (Sandusky^ 
in  the  state  of  (Ohio),  bounded   and  described  as   follows, 
to-w*t:  (then  follows  a  description  of  a  ttact  of  ninety  acres), 
to  have  and   to  hold   the  above  premises  on  the   following^ 
conditions.     If  gas  only  is  found, second  party  agrees  to  pay 
(three  hundred)  dollars  each   year  for  the   product  of  each 
well,  whild  the  same  is  being  used  oif  the  premises,  and  the 
second  party  to  have  gas  free  of  cost  to  heat  (all)  stoves  in 
dwelling  house  during  the  same  time.     Whenever  first  par- 
ty shall  request  it,  second  party  shall    bury  all  oil  and  gaB 
lines  (below  plow  depth),  and    pay  all  damages  to  growing 
crops  by  reason  of  burying    and    removing  said  pipe  lines. 
No  well  shall  be  drilled  nearer  than  (300)  feet  to  the  house 
or  barn  on  said    premises,     and  no  well  shall   occupy  more 
than  one  acre.     In  case  no  well  is   completed   within   (60^ 
days  from  this  date,  then  this  grant  shall    become  null  and 
void.     The  second  party  shall  have  the  right  to  use    suflSc- 
lent  oil,  gas  or  water,  to  run  all    necessary    machinery    for 
operating  said  wells   and  also  the   right  to   remove   all   it? 
property  at  any  time.      (A  second  well  to  be  drilled  withio 
four  months,  a  third  well  within  eight  months,  a  fourth  wel( 
within  twelve  months  from  date  of  lease, second  party  to  pay 
$150.  00  for  each  locution  when  the  location  is  made,  well? 
to  be  located  by    both  parties.     If  wells  are   not  drilled  as- 
stated,  second  party  only  to  hold  fifteen  acres  for  each  wel) 
so  drilled.     Second  party  is  also  to  protect  the  lines.     Steanr 
lines  to    be  laid  north,  south,  east  and  west.     It  is   under- 
stood between  the  parties  to  this   ageement  that  all  condit- 
ions between  the  parties  hereunto  shall  extend  to  their  heirs, 
executors  and  assigns. 

'*In  witness  whereof  the  parties  hereto  have  set  their 
hands  and  seals  this  (23d)  day  of  (January)  A.  D.  189(3).'^ 

It  is  signed  by  the  parties,  witnessed  and  acknowledged 
in  due  form  as  required  by  law.  For  convenience  in  ar- 
riving  at  a  better  underatandincf  of  the  question,  the  sten^ 
ographer  may  enclose  in  parenthesis  the  written  portions 
of  BO  much  as  I  have  read. 

It  will  be  observed  that  the  language  is  not  in  all  respects 
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grammatical — that  the^coDBtrDcdoD  is  not  grammatical. 
That  arises  largely,  but  not  entirely,  oat  of  the  fact  that  a 
printed  blank  is  used,  and  care  does  not  seem  to  have  been 
exercised  to  make  such  slight  alterations  as  would  be  re- 
quired to  make  the  instrument  read  grammatically.  In  the 
provision  ''the  second  party  shall  have  the  right  to  use 
sufficient  gas,  oil  or^water  to  run  all  necessary  machinery 
for  operating  said  wells^and  also  the  right  to  remove  all  its 
property  at  any  time,'^  while  this  sentence  is  grammati- 
cal in  form,  yet  it  will  be  observed  that  up  to  that  point  in 
the  lease  there  had.,been  no  wells  referred  to  that  could  have 
been  properly  described  as  ''said  wells *\  the  only  well 
theretofore  referred  to  specifically  being  the  one  well  which 
the  lessees  were  required  to  complete  within  a  period  of 
sixty  days.  This  seems  to  have  arisen  from  the  circum- 
stance of  the  use  of  a  printed  blank,  and  a  lack  of  care  to 
make  the  written  and  printed  portions  entirely  conformable 
the  one  to  the  other.  Similar  inconsistencies  are  doubtless 
due  to  the  same  cause.  Following  the  sentence  which  I 
have  just  read  comes  a  part  of  the  lease  which  is  written, 
and  with  respect  to  which  this  controversy  and  difference  of 
opinion  arises. 

"A  second  well  to  be  drilled  within  four  months,  a  third 
well  within  eight  months,  and  a  fourth  well  within  twelve 
months  from  date  of  lease;  second  psrty  to  pay  $150  for 
each  location  when  location  is  made,  wells  to  be  located  by 
both  parties.  If  wells  are  not  drilled  as  stated,  second 
party  only  to  hold  fifteen  acres  for  each  well  so  drilled. 
Second  party  is  also  to  protect  the  lines.  Steam  lines  to  be 
laid  north,  south,  east  and  west." 

Then  follows  the  provision  which  is  printed  in  the  form, 
beginning  with  the  words  "It  is  understood  between  the 
"parties,"  etc.  The  question  turns  upon  the  construction  to 
be  given  to  this  written  part  of  the  lease,  andmore  es- 
pecially to  these  words:  "Said  party  to  pay  $160  for  each 
location     when    location    made."     We  are    to   determine 
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whether  those  words  refer  to  all  wells  that  may  be  drilled 
under  this  lease,  or  whether  thej  refer  to  the  fonr  wells  the 
drilling  of  which  is  required  under  the  lease. 

It  will  be  observed  that  there  is  no  requirement  to  drill 
more  than  four  wells.  With  reference  to  the  four  wells  the 
lease  contains  a  provision  that  in  the  event  that  the  first  is 
not  drilled  within  sixty  days  from  date,  the  grant  shall  be- 
come null  and  void.  If  the  four  are  not  drilled,  the  first 
having  been  drilled,  then  the  lessee  is  to  hold  on  account 
of  each  well  drilled  less  than  the  full  number  oi  four,  but 
fifteen  acres  of  the  ninety. 

In  construing  this  lease  we  apply  the  well  settled  rule, 
that  in  cases  of  ambiguity  arisising  out  of  inconsistency 
of  the  written  and  printed  parts  of  a  contract  (a  printed  blank 
form  having  been  used),  the  written  parts  will  control. 

In  our  judgment  the  provision  as  to  the  payment  of  $150 
on  account  of  each  location  applies  to  the  four  wells  only. 
We  are  brought  to  this  conclusion  not  only  from  a  consid- 
eration of  the  language  as  we  find  it  in  the  lease,  but  from 
a  consideration  of  the  fact  that  this  part  of  the  lease  is 
written,  while  other  provisions  refering  generally  to  wells 
that  are  not  required  to  be  drilled,  but  may  be  drilled,  are 
printed;  and  from  a  consideration  of  the  facts  and  circum- 
stances surrounding  the  parties,  and  the  results  to  be  ac- 
complished by  the  parties,  that  would  naturally  be  aflfected 
by  the  provisions  respecting  this  location  money.  We  are 
not  aided  a  great  deal  b^  the  oral  testimony  as  to  the  con- 
duct of  the  parties  to  this  lease  after  the  time  that  the  Fort 
Orange  Oil  Go.  came  to  be  the  owner  thereof.  It  may  be 
said,  however,  that  the  testimony  does  tend  to  show  that 
the  lessor  did  not  seem  to  regard  his  right  to  recover  loca- 
tion money  on  account  of  any  wells  in  addition  to  the  four 
as  being  clear.  At  all  events,  he  did  not  proceed  with 
promptness  to  assert  his  right  to  such  location  money. 
According  to  his  own  testimony,  he  took   some  part  in    the 
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looatioD  of  the  wells  first  drilled  npon  the  premises  by  the 
Fort  OraDge  Oil  Oo.,  and  upon  the  occasions  when  those 
locations  were  made  he  did  not  assert  any  right  to  thia  loca- 
tion money,  or  make  any  demand  for  it,  those  being  the 
times  it  became  doe  and  payable,  if  at  all.  It  appears,  how- 
ever, that  after  a  well  which  is  designated  as  No.  7,  was 
drilled,  he  made  a  demand  for  location  money  on  account 
of  the  wells  previously  drilled.  This  is  disputed  by  an 
officer' of  the  Fort  Orange  Oil  Oo.  upon  whom  plaintiff 
claims  he  made  this  demand.  But  assuming  that  he  did 
make  the  demand  at  the  time  and  place  and  in  the  manner 
stated,  it  was  not  made  at  the  time  or  place  that  one  be. 
lieving  that  he  had  a  clear  right  to  receive  this  location 
money  would  have  made  the  demand,  viz:  upon  the 
premises  at  the  time  the  location  was  made,  he  himself 
being  present  and  assisting  in  making  the  location. 

This  demand,  assuming  that  it  was  made,  does  not  ap- 
pear to  have  been  followed  by  any  other  demand  or  any 
other  effort  to  collect  this  location  money,  until  after  the 
nine  wells  were  completed.  Then  his  claim  appears  to  have 
been  made  with  some  promptness  and  vigor,  resulting  in 
this  suit.  As  I  say,  we  do  not  give  a  great  deal  of  weight 
to  that,  but  we  give  more  to  the  considerations  chat  must 
have  influenced  the  parties  to  the  contract  when  fixing  its 
terms.  A  large  number  of  actions  have  been  brought  before 
this  court  involving  the  rights  of  lessors  and  lessees  under 
leases  of  this  character  and  the  lessee  has  always  been  ur- 
gent for  the  drilling  of  more  wells  and  with  greater  prompt- 
ness and  rapidity  than  the  lessee  has  been  willing  to  concede 
his  right  to  have  or  demand.  The  interests  of  the  lessor 
seem  to  be  subserved,  according  to  the  opinion  of  lessors 
generally,  by  the  drilling  of  a  great  many  wells  and  the 
drilling  of  those  wells  promptly, sc  that  the  lessor  may  re- 
ceive from  the  leased  premises  at  as  early  a  date  as  possible 
his  share  of  the  oil,  generally  one-sixth.     The  cost  of  drill- 
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ing  and  operating  the  wells  falls  upon  the  lessee.  He  is 
therefore  foand  relactant  and  sometimes  tardy  in  the  prose- 
cution of  this  work,  generally  desiring  that  he  may  be  re- 
lieved from  the  drilling  of  a  great  many  wells,  or  from 
pushing  the  prosecution  of  this  work,  so  that  he  may  be 
saved  the  expense  of  putting  down  many  wells,  and  operat- 
ing them,  and  may  secure  the  oil  that  he  is  entitled  to  un- 
der his  lease  from  a  few  wells  rather  than  from  a  great 
many.  In  the  case  at  bar  the  interest  of  the  lessor  would 
dictate  that  no  obstacle  should  be  placed  in  the  way  of  drill- 
ing additional  wells  other  than  the  four  the  drilling  of  which 
he  has  8peci6cally  required.  His  interest  would  not  be  in- 
jured but  would  be  promoted  by  the  rapid  drilling  of  addi- 
tional wells.  Therefore  we  cannot  conceive  that  under  such 
circumstances  the  lessor  would  desire  or  intend  that  the 
lease  should  be  so  framed  as  to  place  obstacles  in  the  way 
of  drilling  additional  wells.  It  is  apparent  that  he  would 
desire  to  remove  all  such  obstacles.  So  many  cases  have 
come  before  us  indicating  that  this  is  the  attitude  and  these 
the  objects  of  parties  upon  entering  into  these  contracts 
called  ''oil  leases*',  that  we  cannot  ignore  the  knowledge 
thus  acquired  in  the  case  at  bar. 

In  order  that  the  lessee  may  secure  the  right  to  all  the 
oil  underlying  the  whole  premises  he  is  required  to  drill 
four  wells.  If  he  drills  a  less  number  than  four,  he  fails 
to  obtain  this  right  as  to  some  part  of  the  land,  i.  e. ,  upon 
the  drilling  of  one  well  he  acquires  a  right  to  the  oil  under- 
lying 6fteen  acres;  upon  the  drilling  of  the  second  well  he 
acquires  a  right  to  the  oil  underlying  fifteen  acres  more;  the 
third  well  gives  the  right  to  fifteen  acres  more,  making 
forty-five  acres;  and  upon  the  drilling  of  the  fourth  well, 
the  leasee's  right  to  the  remainder  of  thirty-five  acres  (in 
all  ninety  acres)  is  established.  It  is  seen,  therefore,  that 
by  these  provisions  whereby  the  right  of  the  lessee  to  drill 
upon    and  obtain  the  oil  underlying  the  premises  is  made  to 
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depend  apoD  the  drilling'of  tbeae  wells,  an  indacemeot  is 
offered  for  the  drilling  of  such  wells  and  the  payment  of 
the  location  money  of  {160. 00  for  each  well;  so  that  the 
lessor  has  some  assurance  that  the  wells  will  be  drilled,  and 
that  he  will  obtain  this  location  money.  If  the  wells  are  not 
drilled,  his  land  or  part  thereof,  as  heietofore  pointed  out, 
remains  unaffected  by  the  lease,  and  he  is  at  liberty  to  lease 
to  another  or  diill  upon  it  on  his  own  account.  But,  as  be- 
fore indicated,  there  is  no  such  inducement  to  the  drilling 
of  additional  wells.  The  lessee  may  if  he  choses  (laying 
aside  for  the  moment  the  provision  as  to  protecting  the 
lines),  cease  from  drilling  and  depend  upon  the  operation 
of  the  four  required  wells  for  the  production  of  the  oil  un- 
derlying the  premises. 

No  disadvantage  can  result  to  the  lessor  from  the  drilling 
of  additional  wells,  but  only  advantage  Therefore  the 
lessor  would  not  be  inclined  to  impose  what  might  be  re- 
garded as  a  penalty  upon  the  lessee  if  he  should  seek  to 
Bink  additional  wells.  We  feel  bound  to  believe  that  the 
parties  had  these  considerations  in  mind  when  they  drafted 
the  lease. 

It  is  urged  in  argument  that  the  words  *' wells  to  be  loca- 
ted by  both  parties,"  appearing  in  the  written  clause,  ap- 
plies to  all  wells  that  may  be  drilled,  and  that  since  it  is  a 
part  of  the  same  clause  and  sentence  as  that  containing  the 
provision  as  to  location  money,  it  throws  light  upon  the  lat- 
ter and  clearly  indicates  that  it  also  applies  to  all  wells.  We 
are  of  the  opinion  that  the  word  ''wells"  as  here  used  ap- 
plies to  the  four  wells  only.  Since  a  part  of  his  land  is  to 
be  held  and  operated  on  account  of  each  of  these  wells,  i.e., 
fifteen  acres  for  each  of  the  first  three  ana  forty-five  acres  for 
the  fourth,  and  since  the  tracts  thus  to.  be  held  are  not  dis- 
tinctly marked  out  or  defined,  but  would  naturally  he  held 
to  be  trHcts  contiguous  to  the  wells  drilled  on  account 
thereof,    the   lessor    would    have  a    special  interest  in    the 
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location  of  these  wells.  He  woald  also  have  a  spec- 
ial interest  therein  growing  out  of  the  fact  that  the  lessee 
might  drill  a  less  namber  than  four,  or  at  all  events,  not 
more  than  four,  and  the  lessor  would  naturally  desire  to  have 
the  required  wells  su  located  as  to  develop  as  much  as  possible 
of  his  land.  This  having  been  accomplished  and  the  drill- 
ing of  additional  wells  being  optional^with  the  lessee,  who 
has  become  the  owner  of  all  of  the  oil  underlying  the  whole 
premises  (less  the  royalty*),  the  same  consideration  that 
would  impel  the  lessor  to  forego  any  claim  for  additional  lo* 
cation  money  would  impel  him  to  refrain  from  interfering 
with  the  lessee  in  his  further  operations  upon  the  premises- 
Again,  we  find  in  the  lease  this  provision:  ''No  well  shall 
be  drilled  nearer  than  300  feet  to  the  house  or  barn  on  said 
premises, ''  etc.  It  is  clear  that  this  is  not  intended  as  a 
limitation  upon  the  right  of  the  lessor  to  have  wells  drilled 
at  one  place  on  the  premises,  but  is  intended  as  a  restric- 
tion upon  the  right  of  the  lessee  to  drill  upon  the  premise8« 
Now  if  the  lessor  has  a  right  to  participate  in  the  location 
of  all  wells,  which  would  involve  a  right  to  object  to  drilling 
at  places  not  agreed  upon  by  himself,  then  this  provision  as 
to  drilling  within  800  feet  of  the  buildings  is  idle  and  use- 
less. We  are  bound  to  so  construe  this  instrument  as  to, 
if  poseiblle,  give  effect  to  all  its  parts  and  provisions.  To 
our  mind  this  provision, taken  in  connection  with  that  as  to 
the  location  of  wells,  indicates  clearly  the  intention  of  the 
parties  that  both  should  agree  upon  the  location  of  the  four 
required  wells,  but  that  the  lessee  alone  should  determine 
the  location  of  any  additional  wells,  subject  to  the  restric- 
tion that  they  should  not  be  located  nearer  to  the  buildings 
than  300  feet. 

This  lease  also  contains  a  provision  in  the  written  part  to 
which  I  have  called  attention  *'that  second  party  is  also  to 
protect  the  lines"  A  construction  has  been  put  upon  similar 
language  in  oil  leases  by  the  courts,  viz: — that  if  necessary 


VOL.  xvn.         CIRCUIT  COURTS  OF  OHIO.  67 

Fort  Orange  Oil  Co.  v.  Wichman. 

to  the  protection  of  this  tract,  in  order  that  the  lessor  may 
receire  his  share  of  the  oil  ^supposed  to  be  gnderlying  the 
district  of  which  it  is  a  part,  the  lessee  shall  drill  additional 
wells.  We  can  hardly  conceive  that  with  respect  to  that 
obligation,  which  is  imposed  npon  the  lessee,  the  lessor 
would  undertake  to  deter  him  from  doing  that  which  would 
be^for  the  special  advantage  of  the  lessor,  by  adding  a  pro- 
vision that  when  he  came  to  drill  the  additional  wells  nec- 
essary for  the  protection  of  the -lines,  he  should  pay  $150 
to  the  lessor  on  account  of  each  of  such  wells.  And 
yet  that  would  follow  from  an  adoption  of  the  construction 
of  his  lease  urged  on  behalf  of  defendant  in  error. 

After  a  careful  consideration  of  what  must  naturally  have 
affected  the  minds  of  the  parties  when  they  sat  down  to  pre* 
pare  this  lease,  we  are  led  to  the  conclusion  that  the  lessor 
did  not  intend  nor  desire  that  any  stipulation  should  be 
contained  in  this  lease  which  would  deter  the  lessee  from 
fully  and  promptly  developing  and  producing  the  oil  under- 
lying lessor's  land.  Therefore,  we  are  unanimously  of  the 
opinion  that  the  meaning  of  this  language  as  it  is  written 
and  as  it  was  intended  ia,  that  S160.00  of  location  money 
should  be  paid  each  for  the  four  wells  only.  This  conclu- 
sion br  ngs  us  to  a  reversal  of  the  judgment  of  the  court  be- 
low. 

King  &  Tracy,  for  Plaintiff  in  Error. 
Campbell^  O'Farrell,  and    Beard  &  Beard,  for  Defend- 
ant in  Error. 
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(Sixth  Circuit— LaoaB  Co.,  C,  Circuit  Court— Oct.  Term,    1896.) 

Before   Haynes,  King  and  Parker,  J  J. 
WILLIAM  H.  H.  SMITH  v.  THE  BUTLER  &  WARD  CO. 


Otuiranty — When  binding   a8  to  past   transactions  as  weU  as   to 
future  advances — Consideration — 

(1).  A  guaranty  ia  binding  and  enforceable  aa  to  pasttranaaotionaor 
advancea  though  aa  to  tbeae  alone  it  may  be  without  consider- 
ation, if  it  alao  oovera  and  is  supported  by  the   consideration 
arising  out  of  future  transactions  or  advances. 
Same— 

(2).  Whether  the  principle  that  "the  promise  to  do  or  the  doing  of 
that  which  one  is  already  under  legal  obligation  to  do,  does  not 
form  a  consideration  for  a  promise/'  applies  to  a  promise  made 
by  a  third  person  to  wliom  the  promisee  was  not  originally 
bound — Quere. 

Error  to  the  Court  of  Common  Pleas  of  Lucas  county. 

Pabkeb,  J. 

This  is  a  proceeding  brought  to  reverse  a  judgment  ob- 
tained by  the  defendant  in  error  against  the  plaintiflF  in  error 
in  the  court  of  common  pleas  of  this  county. 

The  cause  of  action  stated  in  the  petition  in  the  court  be- 
low arises  out  of  the  following  circumstances:  Charles  Tru- 
man &  Co., in  the  years  1895 and  1896, were  manufacturers 
of  bicycles  in  the  city  of  Toledo.  The  Butler  &  Ward  Co., 
a  corpoiation  under  the  laws  of  New  Jersey,  were  man- 
ufacturers and  vendors  at  an  eastern  city  of  certain  bicycle 
parts,  among  them  bicycle  saddles.  In  the  season  of  1895 
Truman  &  Co.  entered  into  negotiations  with  the  Butler  & 
Ward  Co.  for  the  purchase  of  certain  bicycle  saddles.  In 
the  couTso  of  that  negotiation  it  came  to  the  knowledge  of 
The  Butler  A:  Ward  Co.,  that  W.  H.  H.  Smith,  plaintiff  in 
error,  was  guaranteeing  the  performance  of  contracts  en- 
tered into  by  the  Truman  Co.  The  Butler  &  Ward  Co. 
thereupon  applied  to  him  for  a  guaranty  of  the  payment  of 
such  indebtedness  as  might  be  contracted  by  Truman  &  Co. 
in  the  purchase  of  bicycle  parts  from  them,  and  he  gave  a 
written  guaranty,  which  reads  as  follows: 
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'^Toledo,  O.,  5-13-1895  (May  13,  1895.) 
"Messsr.  Butler  &  Ward, 

"Qentlemen:  Tonr  favor  of  the  lltb  inst.  is  at  hand. 
I  will  guarantee  the  account  of  Truman  &  Co.  for  the  year 
(1895.) 

*' Respectfully, 

'•W.    H.  H.  Smith.'' 

On  July  13th,  1895,  Truman  &  Co.  gave  an  order  to   the 

Butler  &  Ward  Co.  for  1000  '90  saddles,    styles  W  and  X, 

deliveries  to  be  specified   later,    with  a  clamping   pin  7-16 

hexagon  head,  and  other  directions   about    the  style  of  the 

saddles.     The  prices  to  be  paid  were  stated  in    the  order, 

and  this  is  stated  with  reference  to  deliveries: 

''It  is  understood  that  deliveries  are  to  commence  as  soon 
after  Oct.  1,  1895,  as  we  shall  specify — not  later  than  Sept. 
1,  1895 — and  the  order  to  be  completed  by  June  1,  1896. 
Terms  sixty  days." 

This  order  was  accepted  by  the  Butler  &  Ward  Co.,  and 
in  pursuance  of  requests  from  Charles  Truman  &  Co.  they 
from  time  to  time  shipped  bicycle  saddles  under  this  con> 
tract  for  1000.  The  whole  number  of  1000  was  not  deliv- 
ered during  the  year  1895,  and  on  December  19,  1895, 
Butler  &  Ward  wrote  to  plaintiff  in  error  as  follows: 

"Mr.  W.  H.  H.  Smith, 

"Toledo,  O. 
"Dear  Sir: 

"Tour  guaranty  for  goods  purchased  from  us  by  Chas. 
Truman  &  Co.  of  Toledo,  O.,  for  the  year  1895  will  expire 
on  the  Slst  da>  of  this  month.  We  have  their  order  for  a 
number  of  saddles  to  be  shipped  during  the  present  season 
of  1896,  and  we  write  to  inquire  if  your  guaranty  will  cover 
purchases  for  the  coming  year.  If  so,  kindly  put  the  same 
in  writing  and  send  it  to  us  at  your  earliest  convenience, 
and  greatly  oblige, 

"Respectfully  yourp, 

"Butler  &  Ward." 

It  will  be  observed  that  this  is  not  in  the  form  of  a  re- 


[OOPTRIOHT,   1899,  BT  CABL  O.  JAHM.  ] 
VOL.   XVII.  — 6 


70  CIRCUIT  COURTS  OP  OHIO.        vol.  xtil 


Smith  ▼.  The  Butler  A  Ward  Co. 


4« 


<qneBt  for  a  new  gfaaraoty,  bat  rather  of  a  constraction  of 
the  gaaranty  already  given.  In  response  to  this  the  plain- 
tiff in  error,  on  December  21,  wrote  as  follows. 

Messrs,  Butler  &  Ward : 

Oentlemen: — Tonr  favor  of  the  19th  inst,  is  at  hand. 
The  necessity  for  this  guaranty  is  not  apparent  for  1896,  as 
I  think  Ohas.  Traman  &  Go.  are  in  good  shape.  Still,  if 
it  will  facilitate  their  business  I  am  willing  to  guarantee 
iheir  bills  with  you  for  1896. 

**  Yours  truly, 

'•W.  H.  H.  Smith." 

Tt  will  be  observed  that  there  is  a  slight  change  in  the 
phraseology  of  this  guaranty  from  that  used  in  the  guaranty 
of  May  13,  1895,  and  some  deviation  from  the  phraseology 
need  iu  the  letter  of  Butler  &  Ward  of  December  19th,  re- 
questing some  further  assurance,  the  guaranty  of  May  13, 
1893,  being  '*I  will  guarantee  the  account  of  Charles  Tru- 
man  &  Co.  for  the  year  1893."  The  inquiry  on  the  part  of 
Butler  &  Ward  is  whether  Smith's  guaranty  will  *'cover 
purchases  for  the  coming  year'*,  and  the  response  being 
that  he  is  willing  to  ^'guarantee  their  bills  for  the  year 
1896.*' 

In  the  year  1896,  200  saddles  (I  believe  that  ie  the  num- 
ber) were  furnished,  completing  the  contract  for  1000  which 
had  been  entered  into  in  the  year  1893,  and  another  100 
fladdles  were  furnished  which  were  not  covered  by  that  con- 
tract, but  it  is  conceded  that  the  guaranty  of  December  31, 
1895,  covers  that  100.  It  is  claimed  that  by  the  terms  of 
ihe  guaranty  of  May  13,  1895,  and  also  by  that  of  Decem- 
ber 31,  1895,  the  200  saddles  furuisfaed  in  1896  were  cov- 
•ered.  These  300  saddles  were  not  paid  for  by  Truman  & 
Oo.  They  made  default — became  insolvent.  Smith,  the 
guarantor,  failed  to  pay,  and  this  action  was  instituted  to 
recover  the  price  of  the  300   bicycle   saddles   so   furnished. 

It  is  not  clear  that  the  guaranty  of  the  13th  of  May,  1895, 
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covers  the  200  bicycle  saddles  famished  in  1896  under  the 
contract  for  1000.  On  the  other  hand,  it  is  not  clear  that 
it  does  not  cover  them.  Bat  we  do  not  pass  apon  that. 
Assaming  that  it  does  not  cover  the  saddles,itis  arged  here 
by  the  plaintiff  in  error  that  there  was  no  consideration  for 
the  guaranty  of  December  21,  1895,  with  respect  to  the  200 
bicycle  saddles  famished  ander  the  contract  for  1000  which 
had  been  entered  into  prior  to  the  time  of  the  guaranty  of 
December  21,1895.  The  principle  is  invoked  by  the  plain- 
tiff in  error  that  a  promise  to  do  or  the  doing  of  that  which 
one  is  already  ander  legal  obligation  to  do,  does  not  form  a 
consideration  for  a  promise,  and  that  therefore  the  guaranty 
of  December  21,  1895,  was,  as  to  the  plaintiff  in  error,  with 
respect  to  these  200  saddles,  without  consideration.  As- 
suming that  this  principle  would  be  applicable  to  the  case 
of  a  promise  made  by  a  third  person  to  whom  the  promisee 
was  not  originally  bound,  we  do  not  think  it  can  be  success- 
fully invoked  by  plaintiff  in  error  under  the  circumstances 
of  this  case.  The  acceptance  of  the  order  for  lOOO  saddles 
was  upon  the  condition  or  understanding,  as  clearly  ex- 
pressed by  the  correspondence,  that  payment  should  be 
guaranteed  by  the  plaintiff  in  error.  The  defendant  in  error 
was  not  bound,  in  our  opinion,  to  furnish  the  saddles  called 
for  after  the  expiration  of  the  time  limit  of  his  guaranty  of 
May  IStb,  1895,  until  that  time  had  been  extended  or  a  new 
guaranty  given  covering  the  saddles  called  for.  Hence  the 
furnishing  of  the  200 saddles  constituted  a  consideration* 
for  the  guaranty  of  December  21,  and  the  principle  in- 
voked by  plaintiff  in  error  is  not  applicable.  And  this  is  so 
whether  the  guaranty  of  December  21,  1895,  be  considered 
as  a  mere  extension  of  that  of  May  13,  1895, or  whether  it  be 
considered  as  an  original  guarantee.  Upon  another  ground  we 
think  the  judgment  of  the  court  of  common  pleas  in  this 
case  is  right,and  should  be  sustained.  The  guaranty  of 
December  21,  1895,  is  unquestionably  "supported  by  the  con-  ' 
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sideratioD  arising  from  the  farDishing  of  the  100  saddles 
not  covered  by  the  order  of  1895  for  1000  saddles,  and  by 
its  terms  it  covers  the  200  included  in  that  order  bat  fam- 
ished in  1896.  Now,  a  guaranty  is  binding  and  enforc- 
ible  as  to  past  transactions  or  advances  though  as  to  these 
alone  it  may  be  without  consideration,  if  it  also  covers  and 
is  supported  by  the  consideration  arising  out  of  future 
transactions  and  advances.  The  authorities  in  support  of 
this  are  numerous,  clear,   and  satisfactory. 

For  the  reasons  given  the  judgment  of  the  court  of  com- 
mon pleas  will  be  affirmed. 

George  H.  Beckwith,  for  Plaintiff  in  Error. 

/.  N,  Huntsberger,  for  Defendant  in  Error. 


(Third  Circuit— PauldiDg  Co.,0.,  Circuit  Court— Oct.,  Term,  1896.) 

Before  Day,  Price  and  Norris,  J  J. 
J.  A.  WOOLARD  et  al.  v.   GEORGE  L.  FAVORITE. 

Sheriffs  Refusal  to  pay  over— Liability  of  bondsmen. 
(1).  Since  the  act  of  April  20th,  1868,  S.  &  S.,  734,    see.    1218,    R. 
S.,  the  failure  of  a  retiring  sheriff  to  pay  over  to  his    successor 
in  office  all  tuoneys  received  by  him  and  remaining  in  his  haoda 
constitutes  a  breach  of  his  official  bond. 

Same— 

(2).  Ihe  failure  of  a  sheriff,  on  the  order  of  the  court  to  pay  out  to 

the  party  entitled,  moneys  in  his  hands  as  such  officei  does  not, 

alone,    constitute  a  breach  of  his  official  bond  so  as  to  mane  the 

Bvreties  thereon  liable    To  have  such  effect,  the  party   entitled 

to  payment  must  make  demand  or  offer  reason^able  opportunity 

for  such  payment. 

Two  suecesive  bonds  during  one  term  of  office — Second  bond  liable 
unless  liabity  of  first  shown — 

(3).  A  sheriff  serving  a  single  term  under  two  bonds  in  force  suc- 
cessively, failing  to  pay  over  to  his  successor  in  office,  moneye 
received  and  remaining:  in  his  hands  as  such  officer,  at  the  ex- 
piration of  his  term,  makes  breach  of  bis  official  bond;  and  the 
bond  last  m  force  is  liable  for  such  breach,  unless  it  be  affirma- 
tively shown  that  such  breach  became  absolute  during  the  ex- 
istence of  the  first  bond. 
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Error  to  the  Oourt  of  Common  Pleas  of  Paulding  coanty. 

Day,  J. 
^  Plaintiff's  action  in  the  lower  court  was  predicated  apon 
an  alleged  breach  of  the  conditions  of  a  sheriff's  bond,  and 
was  to  recover  $178,  and  interest,  alleged  to  be  dae  plain- 
tiff from  the  sheriff  and  the  sureties  on  his  said  bond,  by 
reason  of  such  breach. 

The  particular  breach  complained  of  consisted  in  failing 
and  refusing  to  pay  over  to  the  person  entitled  to  receive  it, 
or  his  successor  in  office,  moneys  which  came  into  his  poFses- 
flion  as  said  officer.  Judgment  is  prayed^against  the  sheriff 
and  the  sureties  on  his  official  bond. 

Three  of  the  defendants,  named  Woolard,  Atwill  and 
Windiate«  make  answer;  the  other  defendants  made  default. 
The  answer  shows,  in  substance,  that  Swaine,  the  sheriff 
whose  official  bonds  are  in  question,  was  elected  sheriff  of 
Paulding  county  at  the  general  election  in  1887,  for  the 
term  commencing  in  January,  1888.  That  shortly  before 
his  induction  into  office  in  December,  1887,  he  duly  gave 
an  official  undertaking,  which  was  accepted  and  approved, 
with  sureties  other  than  the  three  answering  defendants, 
and  under  said  bond  said  Swaine  entered  upon  the  duties  of 
the  said  office  of  sheriff,  and  continued  to  act  in  that  behalf 
under  said  bond  until  on  September  22nd,  1888,  when  up- 
on proper  proceedings  had,  a  new  bond  by  the  sheriff  was 
required,  given,  duly  accepted  and  approved,  with  the  an- 
swering defendants  as  sureties;  that  the  said  sheriff  duly 
made  a  sale  of  real  property  on  July  7th,  which  sale  was 
by  the  court  approved  and  conGrmed  on  July  12th,  1888, 
at  which  date  the  court  ordered  the  sheriff  to  pay  over  the 
proceeds  of  the  sale  to  the  parties  entitled  according  to  the 
priorities  then  declared,  and  the  residue,  if  any,  to  George 
L.  Favorite,  who  held  the  equity  of  redemption  in  the  laud 
aold,  which  order  of  the  court  for  the  payment  of  money  to 
Favorite,  the  said  sheriff,     then  and    always   omitted    and 
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failed  to  obey  and  perform,  and  thereby  and  then  failed  to 
perform  an  official  dnty,  whereby  the  suretiea  on  his  official 
bond  became  and  are  liable.  The  entire  contention  of  the 
answering  defendants,  based  on  the  facts  stated,  is  in  few 
words:  that  the  breach  of  official  dnty  for  which  the  sher* 
iff's  sureties  became  liable,  occurred  on  July  12th,  1888, 
and  long  before  the  answering  defendants  became  sureties 
or  assumed  any  liability  at  all,  and  for  that  r3asoi)  the 
sareties  on  the  original  bond  are  alone  liable. 

A  demurrer  was  sustained  to  this  answer,  and  the  defend- 
ants not  desiring  to  amend  or  further  plead,  a  judgment, 
was  entered  on  the  petition  for  the  plaintiff  and  against  the 
answering  defendants  for  the  amount  of  the  claim  asserted, 
with  interest  and  the  costs.  This  action  of  the  court  did  not 
content  the  answering  defendants,  so  they  prosecute  error 
and  seek  a  reversal  of  the  judgment  because  of  prejudicial 
error,  said  to  be  manifest  on  the  face  of  the  record. 

The  only  question  presented  is  as  to  the  propriety  of  the 
ruling  and  judgment  of  the  lower  court  upon  the  demurrer 
to  the  answer.  There  is  and  can  be  no  dispute  or  difference 
of  opinion  between  counsel  and  the  court  as  to  the  liability 
of  the  sureties  on  an  official  bond  for  a  breach  of  official 
duty  on  the  part  of  the  sheriff,  if  the  breach  occurred  dur- 
ing the  existence  of  the  bDud;  or  of  non-liability,  if  it  oc- 
curred before  or  after  the  bond  had  a  legal  valid  existence, 
and  so  in  such  case  it  becomes  all  important  to  ascertain 
and  determine  the  precise  date  on  which  the  breach  became 
absolute.  If  in  July,  there  was 'no  second  bond  in  exis- 
tence, and  the  sureties  on  the  original  bond  became  alone 
liable;  if  after  September  22nd,  1888,  the  original  bond 
having  become  invalid,  the  sureties  on  the  second  or  new 
bond  became  alone  liable. 

The  theory  of  the  plaintiff  in  error  is,  that  the  order  of 
the  court  to  pay  over  moneys  in  the  sheriff's  hands  to  the 
party  entitled,  and  an  omission  of  the  sheriff  to  do  so,  con* 
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Btituted  sacb  a  breach  of  official  doty  as  made  the  sureties 
on  the  then  existing  bond  liable,  and  the  Slat  Ohio 
St.,  378,  ifl  cited  aa  authority  for  the  contention.  That  an- 
thority  does  not  sustain  the  claim.  We  think  it  has  no  ap- 
plication to  the  facts  pleaded  under  the  law  as  it  now  is. 
The  facts  upon  which  the  decision  was  predicated  arose 
prior  to  the  passage  of  the  act  of  April  80th,  1868,  S.  & 
S..  784,  when  by  law  there  was  no  duty  resting  on  a  sher- 
iff to  pay  over  moneys  remaining  in  his  hands  to  his  see- 
cesaor  in  office.  Then  the  sheriff  dealt  directly  with,  and 
paid  out  money  in  his  hands^  on  the  order  of  the  court,  to 
the  party  entitled  to  receive  it;  and  he  could  not  acquit 
himself  or  his  sureties,  by  paying  to  his  successor,  anymore 
than  by  paying  to  a  stranger.  The  act  of  April  30th,  186S* 
changed  all  that, and  at  all  times  since  that  date  it  has  been 
the  lawful  duty  of  a  sheriff,  to  pay  over  to  his  successor  in 
office,  all  moneys  remaining  in  his  hands  upon  his  retiring 
from  office,  and  a  failure  to  do  so  is  an  absolute  breach  of 
official  duty,  making  the  sureties  on  his  bond  liable.  The 
act  of  April  30th,  1868,  by  subsequent  codification,  has 
become  sec.  1^^18,  Revised  Statutes.,  and  was  the  law  at 
the  date  of  the  transaction  in  thid  case.  The  section  is  aa 
follows:  Sec.  1218: 

*'The  sheriff  upon  retiring  from  office,  shall  pay  over 
to  bis  successor  in  office  all  moneys  received  by  him, then  re^ 
mainingin  his  hands,  and  deliver  to  his  successor  in  office  all^ 
notes,  mortgages,  and  other  evidences  of  indebtedness,  and 
all  books,  blanks  and  stationery  belonging  to  bis  office;, 
and  each  sheriff  shall  demand  and  receive  from  bis  predeces- 
sor the  books  and  papers  aforesaid". 

The  provision  is  mandatory:  ''he  shall   pay    over  to    his-- 

successor  all  moneys  received  by  him  and  remaining  in    hi» 

bands".     A  failure  to  obey  this  mandate  of  the  law  would! 

clearly  be  an  infraction  of  a  legal  duty.     This  provision  of 

the  law,  however,  would  not   prevent  an  absolute  breach  of 

duty  prior  to  the  date  of  expiration  of  the  term  of  office.   A 
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complete  breach  might  very  well  occur  before  that  time.  As 
for  instance  in  the  case  before  as,  if  the  party  entitled  to 
receive  the  residue  was  present,  folly  identi6ed  as  the  pro- 
per person,  and  was  demanding  payment  of  money  rightful- 
ly his  own,  in  the  sheriff's  hands,  and  the  sheriff,  conced- 
ing the  rightiousness  of  the  demand,  refused  and  omitted 
to  pay  over,  such  conduct  would  clearly,  we  think,  consti- 
tute a  complete  breach  of  duty,  making  the  officer  and  his 
sureties  directly  liable  to  an  action  on  the  bond.  But  it  was 
not  the  duty  of  the  sheriff  to  pay  out,  even  on  the  order  of 
the  court,  in  any  event  and  under  all  circumstances,  or 
at  all,  unless  reasonable  opportunity  for  payment  were  pre- 
sented. If  the  party  entitled  to  be  paid,  was  absent  or 
unidentified  to  the  reasonable  satisfaction  of  the  sheriff, 
or  if,  for  any  sufficient  cause,  the  propriety  of  payment  out 
was  a  matter  of  doubt  with  the  officer,  it  would  be  bis  duty 
to  withhold  payment  until  his  reasonable  doubts  were  re- 
moved, and  in  doing  so  he  would  only  be  in  the  exer- 
cise oE  reasonable  prudence,  and  would  not  be  guilty  of 
any  infraction  of  duty.  None  of  these  suggested  facts  are 
made  to  appear  in  the  answer.  The  only  averment  in  the 
answer  on  this  head  is,  that  on  July  12th  the  court  order- 
ed the  reaidue  of  ]the  money  paid  out  to  the  owner  of  the 
land,  and  that  the  sheriff  failed  and  refused  to  pay  the 
same.  The  burden  is  on  the  party  seeking  to  avail  himself 
of  the  fact  of  a  breach  to  state  all  the  facte,  or  sufficient 
facts  to  clearly  show  that  a  breach  has  occurred.  In  our 
opinion,  the  answer  does  not  do  this;  the  facts  stated  are 
not  sufficient  to  constitute  a  defense  to  the  petition,  and 
the  loader  court  did  well  to  sustain  the  demurrer.  We  pre- 
ceive  no  error  in  the  record,  and  the  judgment  is  affirmed, 
with  costs. 

Snook  &  Wilcox,  for  Plaintiff  in  Error. 

W,  H,  Phipps,     for  Defendant. 


<  '  - 
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(Siztb  Circuit— Huron  Co.  Ohio,  Circuit  Court— Dec.  Term,  1888.) 

Before  Kiug,  fiaynes  and  Parker,  JJ. 

THE  NEW  YORK,  CHICAGO  ft  ST.  LOUIS  RAILWAY 
COMPANY.  V.  FRANK  SCHAPFBR. 


Blacklisting  Employe — Liability  of  R.  B.  Co.  for  damages. 
Where  railroad  companies  mutually  agree  that  they  will  not  employ 
any  workiogmen  who  may  have  been  discharged  from  or  may 
have  quit  the  service  of  any  of  the  companies,  parties  to  such 
agreement,  unless  the  applicant  shall  present  a  consent  from  the 
parties  for  whom  he  last  worked,  or  a  ^'olearaDoe",  showing 
that  he  did  not  engage  in  a  certain  strike,  it  becomes  the  duty 
of  a  company,  party  to  such  agreement,  upon  the  discharge  of 
an  employe  who  did  not  engage  in  such  striKe,  upon  bis  appli- 
cation therefor,  to  furnish  to  him  evidence  of  its  consent  to  his 
employment  by  such  other  company,  or  a  "clearance"  card 
showing  that  he  did  not  engage  in  such  strike;  and  a  failure  to 
do  so,  whereby  such  person  is  prevented  from  obtaining  employ- 
ment with  such  other  company,  constitutes  an  actionable 
wrong,  and  compensatory  damages  may  be  recovered  therefor ; 
and  if  such  consent  or  letter  shall  be  withheld  maliciously,  ex- 
emplary damages  may  be  awarded. 


Error  to  tbe  Court  of  Common  Fleas  of  Haron  coanty. 

Pabkbb,  J. 

This  action  was  tried  in  tbe  court  below  npon  tbe  second 
amended  petition  filed  by  tbe  defendant  in  error,  (plaintiff 
below),  and  tbe  answer  and  tbe  reply  making  np  tbe  issaes. 

Tbere  are  two  causes  of  action  set  fortb  in  tbe  second 
amended  petition,  but  one  of  tbem  was  dropped  out  on  tbe 
trial,  and  tbe  case  was  tried  on  tbe  second  cause  of  action. 

Tbe  petition  is  somewbat  lengtby,  and  contains  a  number 
of  averments  wbicb  seem  to  ns  to  be  repetition,  and  others 
wbicb  are  immaterial.  Tbe  substance  of  wbat  we  deem 
material  is  as  follows: 

Tbe  petition  sets  fortb  tbat  tbe  defendant  is  a  railroad 
railroad  corporation  organized  under  tbe  laws  of  tbe  state 
of  Obio,  operating  a  railroad.  Tbat  prior  to  tbe  first  day 
of  January,  1895,  plaintiff  was  in  tbe  employ  of  tbe  defend- 
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not  performing  the  work  of  a  brakeman  at  the  rate  of  St50 
a  month;  that  he  had  been  a  railroad  employe  for  aboat 
twenty  years;  that  he  waa,  at  the  time  of  the  grievance  com- 
plained of,8till  a  railroad  man  of  good  habits,  well  qaalified 
by  experience  to  engage  in  the  basiness  of  a  railroad  brake- 
man;  and  he  says  that  daring  the  year  1894,  there  was,  on 
a  great  many  of  the  railroads  in  the  United  States,  includ- 
ing the  defendant,  a  strike  known  as  the  A.  B.  U.  strike. 
That  during  all  the  time  of  this  strike,  to-wit,  the  suitimer 
of  1894,  he  was  working  for  the  said  defendant  company  ag 
a  brakeman  in  its  yards  at  Bellevue,  Ohio;  that  he  took  no 
part  in  said  strike;  that  be  worked  for  said  defendant  dar- 
ing the  entire  time  ap  to  about  the  latter  part  of  December, 
1894,  as  above  set  forth,  when  he  was  granted  a  leave  of 
absence  by  said  company.  That  prior  to  the  expiration  of 
said  strike,  defendant  entered  into  a  conspiracy,  agreement 
andlunderstanding  with  certain  other  railroad  companies 
having  lines  of  railroads  ranning  into  the  city  of  Chicago, 
and  also  with  other  railroad  companies  in  the  United  States, 
the  names  of  which  are  unknown  to  the  plainti£F,  that  they, 
the  said  railroad  companies,  would  furnish  each  to  the  other 
information  as  to  all  their  employes  who  had  committed 
offenses,  or  who  were  charged  with  having  committed 
offenses,  and  also  as  to  all  their  employes  who  had  qait 
work  during  said  strike,  which  commenced  on  or  about 
June  26th,  1894,  and  ended  on  or  about  August  6th,  1894, 
and  as  to  all  their  employes  who  were  members  of  the 
American  Railway  Union,  and  that  such  employes  of  any 
and  all  said  companies  would  not  be  employed  by  any  of 
said  companies  which  formed  the  said  conspiracy  without 
a  release  and  consent  from  the  railroad  company  by  which 
any  such  employe  was  last  employed,  said  release  or  con- 
sent being  commonly  called  by  railroad  men  a  '* clearance". 
That  such  compact  amounted  to  a  conspiracy  and  agree- 
ment to  blacklist  and    boycot   said  employes,    the  object 
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and  parpose  thereby  being  to  malicionBly  and  willfnlly  in- 
terfere with  sach  employes  aa  had  previonsly  terminated 
their  employment  with,  or  been  discharged  from  the  em- 
ployment of  either  of  the  said  companies. 

Then  follows  averments  as  to  the  custom  of  the  defendant 
company  to  grant  each  letters  to  its  employes  leaving  its 
service,  all  of  which  we  deem  immaterial. 

Then  follows  the  averment  that  said  defendant,  although 
making  said  agreement  and  although  well  knowing  that  this 
plaintiff  was  not  engaged  in  said  strike,  refused  to  give  its 
consent  to  his  being  employed  by  other  companies  to  which 
he  applied  for  employment,  and  refused  to  furnish  him  the 
""clearance"  above  mentioned,  and  then  and  thereby  pre- 
vented him  from  obtaining  employment. 

*'That  since  said  conspiracy  of  said  railroads  as  above  set 
forth,  it  is  impossible  for  any  one  to  secure  employment 
unless  he  first  presents  the  consent  of  the  company  for 
whom  he  last  worked,  or  a  clearance  card  showing  that  the 
applicant  was  in  no  way  connected  with  said  strike.  That 
he  has  repeat«jdly  asked  the  proper  oflScers  of  said  company 
for  such  consent  or  clearance,  and  said  company  has 
failed  and  refused  to  furnish  him  therewith,  although  well 
knowing  that  it  would  be  impossible  for  him  to  secure  em- 
ployment without  the  same. 

'"Plaintiff  says  thi^t  since  his  said  discharge  as  above  set 
forth,  he  has  made  application  for  employment  to  various 
railroad  companies  in  the  country,  and  he  says  that  said 
railroad  companies  have  refused  tu  consider  his  application 
unless  he  would  first  bring  the  consent  of  the  defendant  or 
a  clearance  above  described. 

''That  because  of  the  failure  and  refusal  of  the  defendant 
to  grant  its  consent  or  to  furnish  to  him  such  clearance, 
and  for  no  other  cause,  he  has  been  denied  the  right  to  con- 
tract for  and  obtain  employment  with  any  of  the  railroad 
companies  of  the  United  States,  and  has  been  prevented 
from  obtaining  employment,  and  has  been  prevented  from 
supporting  himself  and  those  dependent  upon  him  by  his 
said  trade  or  occupation  in  which  he  has    been    engaged    a 
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great  maDj  years,  and  that  he  ia  therefore  damaged  and  in- 
jured b}  said  willfal,  malioioaa  and  illegal  acta  of  the  de- 
fendant, and  he  prays  for  jadgment  in  the  sum  of  fifteen 
thoosand  dollars." 

An  answer  was  filed  by  the  railroad  company  admitting 
its  corporate  capacity ;  that  it  was  operating  a  railroad  as 
alleged,  and  that  the  pIainti£F  had  been  in  its  employ  for 
some  period;  bat  all  the  material  averments  of  the  petition 
apon  which  the  right  to  recover  is  based  are  denied. 

No  demurrer  was  filed  to  this  petition,  but  when  the  case 
came  on  for  trial  to  a  jury,  objection  was  made  to  the 
introduction  of  any  testimony  under  the  petition,  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  This  objection  was  overruled,  and  the  case 
went  to  trial,  resulting  in  a  verdict  for  the  plaintiff  below 
for  five  thousand  dollars. 

A  motion  for  a  new  trial  upon  various  grounds  was  over- 
ruled,  and  the  case  is  brought  here  for  our  review. 

The  discussion  before  us  bas  taken  quite  a  wide  range, 
but  we  consider  it  sufficient  to  give  our  conclusions  briefly; 
and  they  are  that,  where  railroad  companies  mutually  agree 
that  they  will  not  employ  any  workingmen  who  may  have 
been  discharged  from  or  may  have  quit  the  service  of  any 
of  the  companies,  parties  to  such  agreement,  unless  the  ap- 
plicant shall  present  a  consent  from  the  parties  for  whom 
he  last  worked,  or  a  *'clearance'\  showing  that  he  did  not 
engage  in  a  certain  strike,  it  becoues  the  duty  of  a  com- 
pany, party  to  such  agreement,  upon  the  discharge  of  an 
employe  who  did  not  engage  in  such  strike,  upon  his  ap- 
plication therefor,  to  furnish  to  him  evidence  of  its  consent 
to  his  employment  by  such  other  company,  or  a '^clearance" 
card  showing  that  he  did  not  engage  in  such  strike;  and  a 
failure  to  do  so,  whereby  such  person  ia  prevented  from  ob- 
taiuing  employment  with  such  other  company,  constitutes 
an  actionable  wrong,  and  compensatory  damages  may  be  re- 
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overed  therefor;  and  if  ancn  consent  or  letter  shall  be  with- 
held malicionsly,  exemplary  damages  may  be  awarded. 
Sach  agreement  amounts  to  a  proscription  of  all  working- 
men  who  do  not  hold  snch  evidence  of  consent,  or  sach 
clearance  card,  and  the  refusal  of  a  company  to  give  a  con- 
sent or  a  card,  amounts  to  a  declaration  to  the  other  com- 
panies to  which  a  man  may  apply  for  employment,  that  he 
is  one  of  the  proscribed  class^ 

We  do  not  pass  upon  the  question  which  has  been  dis- 
cussed by  counsel,  as  to  whether  such  companies  may  law- 
fully combine  to  prevent  any  class  of  working-men,  for  in- 
stance, such  as  are  engaged  in  a  certain  strike — from  ob- 
taining employment  with  any  company  entering  into  such  a 
compact;  or  whether  they  may  agree  not  to  employ  a  cer- 
tain man  or  class  of  men  for  any  cause,  reasonable  or  un- 
reasonable, or  for  no  cause  at  all;  but  where  the  arrange- 
ment between  the  companies  is  such  that  failing  to  give 
evidence  of  consent  or  a  clearance  card,  amounts  to  a  repre- 
sentation that  the  person  to  whom  it  is  refused  belongs  to  a 
class  not  to  be  employed,  whereas  in  fact,  such  person  does 
not  belong  to  that  class,  the  representation  is  false,  wrong- 
ful and  actionable. 

The  wrong  is  similar  in  nature  to  slander  of  one  respect- 
ing his  vocation  or  calling.  Such  falbe  representations  need 
not,  however,  amovnt  to  slanderous  utterances.  It  is 
sufficient  if  their  effect  is  to  prevent  a  person  from  obtain- 
ing employment. 

As  to  the  serious  consequences  of  such  interference  with 
the  right  of  one  to  obtain  employment,  we  quote  and  com- 
mend the  language  of  Judge  Pratt  in  the  case  of  William 
Mattison  v.  The  Lake  Shore  and  Michigan  Southern  B*y. 
Co.  on  page  276,  of  volume  2,  of  Nisi  Prius: 

''It  is  said  in  Pollock  on  Torts,  speaking  of  the  right  to 
employment  by  an  employe,  that  it  is  the  most  serious  right 
affecting  the  laboring  man's  life.     Now,  it  seems  to   me, — 
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with  all  due  deference,  of  coarse,  to  the  opinions  of  the 
courts  which  are  adverse — that  the  employe's  right  to  em- 
ployment is  equally  sacred  with  the  right  of  the  employer 
to  employ  him;  it  is  not  only  a  serious  right,  affecting  a 
man's  life,  but  you  may  say  that  it  is  his  life.  The  labor- 
ing man's  employment  is  the  only  thing  that  stands  be- 
tween him  aud  starvation,  or  what  is  very  little  less  than 
starvation — pauperism,  and  it  is  for  the  public  interest  and 
for  the  public  good  that  the  right  of  a  man  to  seek  his  own 
employment  in  any  honest  work  which  he  may  seek,  should 
not  be  interfered  with  or  violated." 

Without  entering  upon  a  discussion  of  the  evidence  in 
this  voluminous  bill  of  exceptions,  we  simply  state  that  from 
its  examination  we  conclude  that  such  a  case  as  we  say 
gives  a  right  of  recovery  is  stated  in  the  plaintiff's  petition 
and  is  fairly  established  by  the  evidence. 

We  6nd  no  error  in  the  record,  and  the  judgment  of  the 
court  of  common  pleas  will  be  aflSrmed. 

Vickery  Bros.,  for  Plaintiff. 

8.  8.   Williamson,  and  C.  P.  Wickham,  for  Defendantr 


(Eighth  Circuit— -Ouyahof(a  Co.,  O., Circuit  Court— Nov.  Term,  I8d8.) 

Before  Hale,  Marvin  and   Caldwell,  JJ. 

EDWARD    8TEUER    v.    THE    ROYAL    CIGAR   COMPANY,    a 

Corporation. 


Gambling^ Playing  billiard. 
Playing  billiard,  the  loser  to  pay  for  the  use    of  the  billiard,  is  not 
gambling  under  sec.  3946,  R.  8. 

Error  to  the  Court  of  Common  Pleas  of  Cujaboga  county. 

Marvin,   J. 

The  caee  of  Edward  Steuer  v.  Tne  Boyal  Cigar  Company 
id  a  proceeding  in  error  to  the  court  of  common  pleas. 

Suit  waa  brought  first  before  a  justice  of  tbe  peace  by 
the  Royal  Cigar  Company,  which  is  a  partuersbip,    against 
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Edward  Steaer,  charging  that  he  was  indebted  to  the  Cigar 
Company  qpon  an  accoant. 

Steuer  answered  that  the  account  was  for  the  use  of  a  bil- 
liard and  pool  table,  and  that  the  account  was  incurred  un- 
der such  circumstances  that  the  plaintiff  was  not  entitled  to 
recover. 

The  case  was  appealed  to  the  court  of  common  pleas  and 
there  tried,  resulting  in  a  verdict  and  judgment  for  the 
Cigar  Company. 

A  petition  in  error  is  filed  seeking  to  reverse  that  judg- 
ment. 

The   statute  which  is  relied  upon  as  a  defense  is,  section 

$4269,  Revised    Statutes,  and  is  as  follows: 

''All  promises,  agreements,  notes,  bills,  bonds,  or  other 
contracts,  mortgages  or  other  securities,  when  the  whole  or 
any  part  of  the  consideration  of  such  promise,  agreement, 
conveyance,  or  other  security  is  for  money  or  other  valu- 
able thing  whatsoever,  won  or  lost,  laid,  staked,  or  betted, 
at  or  upon  any  game  of  any  kind,  or  under  any  denomina- 
tion or  name  whatsoever,  or  upon  any  horse  race  or  cock 
6ght,  sport  or  pastime,  or  on  any  wager,  or  for  the  re- 
payment of  money  lent  or  advanced  at  the  time  of  any 
game,  play,  bet  or  wager,  for  the  purpose  of  being  laid, 
betted  staked  or  wagered,  shall  be  absolutely  void,  and  of 
no  effect. ' ' 

The  bill  of  exceptions  shows  this  stale  of  facts:  That 
Steuer  visited  a  place  of  business  carried  on  by  the  plain- 
tiff below  frequently;  that  in  that  place  of  business  was  a 
billiard  and  pool  table;  that  games  were  played  there  under 
an  arrangement  well-known  to  the  proprietor,  that  the  loser 
of  the  game  should  pay  ten  cents  for  each  game  played; 
and  this  account  upon  which  suit  was  brought  accrued  in 
that  way. 

He  played  games  enough  to  come  to  somewhere  between 
$150.00  and  S200.00  where  he  had  been  the  loser,  at  ten 
cents  per  game.  Now  he  says  that  he  can  not  be  compelled 
to  pay  because  of  the  section  of  the  statute  to  which    atten- 
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tion  has  just  been  called.  The  qaeation,  then,  in  the  case 
is,  does  the  plaintiff  below,  the  defendant  in  erior  here, 
make  his  claim  for  money  won  or  lost  at  anj  game? 

Our  statute,  section  6934,  making  it  an  offense  to  keep  a 
place  for  gambling,  or  to  have  gambling  devises  in  one's 
place  of  business,  reads: 

'*  Whoever  keeps  or  exhibits  for  gain,  or  to  win  or  gain 
monej  or  other  property,  any  gambliug  table  (except  bil- 
liard table,)  or  faro  or  keno  bank,  or  any  gambling  devise 
or  machine  of  any  kind  or  description,  under  any  denomin- 
ation or  name  whatsoever'\  is  guilty  of  an  offense. 

In  the  same  section,  it  also  says: 

''Or  keeps  or  exhibits  any  billiard  table  for  the  purpose 
of  betting  or  gambling,  or  allows  the  same  to  be  used  for 
any  such  purpose,^'  is  guilty  of  an  offense. 

Now  if  the  keeping  of  a  billiard  table  to  be  used    as  this 

billiard  table  was  used,  constitutes  the  keeping  of    it    ''for 

the  purpose  of  betting  or  gambling,''     then  the  man    who 

keeps  it  is  guilty  of  an  offense  under    this    statute,  section 

6934. 

I  suppose  it  has  never  been  claimed,  however,    that   the 

keeping  of  a  billiard  table,  where  the  loser  is  simply  to  pay 
for  the  game,  is  an  offense  under  that  statute;  but,  if  it  is 
kept  and  used  for  gambling,  it  is  an  offense  under  that  stat- 
ute. 

The  question  of  whether  it  is  gaming  and  is  an  offense  on 

the  part  of  the  owner  of  the  building  or  of  the  keeper  who 
knows  that  the  game  is  played,  not  because  of  any  arrange- 
ment with  him,  because  everybody  knows  it,  and  the  evi- 
dence in  this  case  shows  that  the  proprietor  did  know  that 
the  arrangement  was  that  the  loser  should  pay  for  the 
game — but  it  doas  not  seem  to  us  that  this  constitutes  the 
claim  for  money  won  or  lost  at  a  game  in  such  sense  as  that 
term  is  used  in  section  4269. 

The  CO  arts  of  different  states  have  discussed  this  matter 
of  what  constitutes  gaming  and^what  constitutes  the  winning 
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and  losing  of  money  at  any  game,  and  they  have  not  agreed. 
In  some  states  they  have  held  that  it  is  winning  or  losing 
money, to  have  an  arrangement  whereby  one  party  shall  pay, 
if  losing;  in  others,  it  is  held  otherwise,  and  we  are  dis- 
posed to  hold  with  the  courts  which  say  it  is  not  gaming 
and  not  winning  or    losing  money. 

In  Blewett  v.  The  State,  34  Miss.  606,  this  language  is 
used: 

''To  constitute  gaming,  one  or  the  other  of  the  parties 
must  expect  to  profit  by  the  game.  Here  neither  could  de- 
rive such  profit,  because  neither  was  entitled  to  the  fee  paid 
to  the  owner  of  the  table.  Admitting  that  it  is  the  rule  of 
the  game  that  the  loser  shall  pay  the  fee,  the  owner  has  a 
perfect  right  to  make  his  contract  in  this  way,  the  law  not 
prohibiting  this  mode  of  contract." 

In  the  State  V.  Hall,  32  N.  J.  Law  Repts.,  158, the  court 

says: 

''The  third  and  last  question  propounded  to  this  court, 
is  whether  a  public  ten-pin  alley,  kept  for  hire  by  the  game, 
where  the  practice  of  the  loser  of  the  game  paying  for  the 
use  of  the  alley  is  habitually  suffered,  is  a  common  gaming 
house. 

"The  solution  of  this  question  depends  on  the  consider- 
ation, whether,  under  such  circumstances  the  parties  play- 
ing lay  a  wager  on  the  game  which  they  play.  The  trans- 
action is  this:  the  keeper  of  the  alley  lets  it  to  players,  on 
the  condition  that  the  loser  shall  pay  him  for  its  use.  It 
would  seem  to  be  an  unnecessary  refinement  to  say,  that 
when  the  players  accept  these  terms,  and  play  under  them, 
that  then  one  lays  a  wager  with  the  other,  dependent  on 
the  result  of  the  play.  It  is  obvious  the  parties  do  not 
play  for  gain — they  play  simply  for  amusement,  and  it 
seems  like  putting  gloss  on  the  affair  to  call  this  gaming. 

"In  the  case  of  The  People  v.  Sergeant,  18  Cow.,  139, 
this  precise  subject  came  under  the  consideration  of  the 
supreme  court  of  the  state  of  New  York,  and  the  result 
was  that  it  was  declared  that  such  a  practice  did  not 
amount  to  gaming. 

[OOPTBIGHT,   1899,   BY  CARL  G.  JAHN.  ] 
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''In  Blewett  v.  The  State,  31  Miss.,  606,  a  similar  view 
was  expressed,  and  there  are  no  opposing  decisions.  The 
place  of  amusement  in  question  can  not,  on  this  ground,  be 
declared  illegal." 

But  if  it  is  gambling,  it  would  be  illegal    in  Ohio. 

It  does  not  seem  to  us  that  the  suit  is  brought  for  money 
lost  at  any  game  in  such  sense  as  that  word  is  used  in  the 
statute,  and  the  judgment  is  aflSrmed. 

T,  J,   Ross,  for  Plaintiff  in  Error. 

Chapman  &  Hovoland,  for  Defendant  in  Error. 


(Eighth  Circuit -Cuyahoga  Co.  O.CIrcult  Court— Dec. Term,  1898.) 

Before  Hale,  Marvin  and  Caldwell,  J  J. 

THE  STATE  OP  OHIO  EX  REL.  E.  P.  WILMOT  and  GEORGE 
P.  KURTZ  V.  HUGH  BUCKLEY,  CHARLES  P.  SALEN, 
EDWARD  ETZENSPERGER  and  EDWARD  0.   KENSEY. 

OeneraX  Laws—  What  are— 
(1. )  A  general  law  is  one  which  relates  to  or  binds  all  within  the 
juried iotion  of  the  law-making  power,  limited  as  that  power 
may  be^by  its  territ3rial  operation  or  by  constitutional  re- 
Btraint.  A  law  la  cot  general  in  any  correct  senBe  of  the  term, 
but  in  opecial,  where  it  is  suspended  in  one  locality  where 
exists  a  proper  subject-matter  on  which  to  operate,  Jbut  is  in 
full  force^in  another  locality  of  exactly  the  same  kind.  This 
uniformityris  in  the  sense,  that  the  law  shall  operate  the 
same  in  all  parts  of  the  state  under  the  same  circumstances 
and  conditions,  and  must  embrace  all  and  exclude  none 
whose  condition  and  wants  render  such  legislation  equally 
necessary  or  appropriate  to  them  as  a  clasa. 

Election  Lawn  for  city   and   rural  districts— Distinction  between 
cities  not  admissible— 

(2).  The  subject  of^fair*elections  is  one  in  which  the  people  of  the 
entire  8tate|are^interrsted,  and  laws  regulating  it  must  be 
genera]  in  their  nature.  There  are  sufficient  reasons  to  make 
it  proper  and'constitutional  to  have  election  laws  that  apply 
to  cities  as  a  class,  that  do  not  apply  to  country  districts. 
So  far  as  this  classification  is  made  in  the  laws  of  Ohio,  they 
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are  ooDBtitutJonal.  Bat  this  disti active  feature  exlBting  be^ 
tween  oities  and  rural  districts  does  not  exist  io  cities  as  be- 
tween tbemselves  in  any  sucb  marked  degree  as  would  make 
it  a  foundation  for  different  legislation  upon  this  subject  as 
to  them,  and  if  these  laws  are  laws  of  a  general  nature,  any 
distinction  made  in  tbem  between  oities  is    unconstitutional. 

Same^Sec.  2926b  as  amended  in  1896  unconatitutional"^ 
<3).  Seo.  2926b,  as  amended  in  1896,  92  Ohio  Laws,  166,  which 
provides  for  a  board  of  elections  in  all  cities  of  the  Mrst  and 
second  class,  *' except  Mansfield  and  cities  of  the  fourth  grade 
of  tlie  first  class  (Canton)'*  to  be  appointed  by  the  mayor,  is 
not  a  general  law,  as  it  makes  a  distinction  between  cities, 
by  excepting  from  its  provisions  the  city  of  Mansfield  by 
name  and  the  city  of  Canton  by  another  way  equally  offensive 
to  the  nature  of  the  subject,  and  is  therefore  unconstitutional 
under  sec.  26,  art  2,  of  the  constitution. 

Repealiag  clause  in  unconstitutional  law— When  invalid  also — 
(4).  The  repealing  clause  in  the  act  of  1896.  amending  seo.  2926b, 
repeals  the  election  laws  theretofore  oxi^ting.  As  sec.  2926b, 
as  amended,  ib  unconstitutional  and  void,  if  the  repealing 
clause  therein,  would  remain  in  force,  there  would  be  no  laws 
to  secure  fair  elections  in  Ohio.  It  is  not  reasonable  to  as- 
sume that  such  was  the  intention  cf  the  legislature,  and  the 
repealing  clause  of  the  act  is  therefore  void  as  well  as  the 
rest  of  the  act,  and  sec.  2926b  as  it  stood  before  the  passage 
of  the  amendatory  act  of  1896,  remains  therefore  in  force. 

Control  of  city  election  hoards  outside  of  city  limits  unconstitutional 
-—Act  of  1898  {93  O.  L.  361)  unconstitutional— 

(5).  The  acts  of  1889  (86  O.  L.,  258,)  of  1891,  (88  O.  L.,  468)  of 
1892,  (89  O.L.,429),and  that  of  1898  (93  0.  L.,  361)  now  in  force, 
which  provides  ^hat  in  any  county  having  within  its  territory, 
a  city  of  the  first  class  and  first  grade  of  the  second  class, 
except  counties  containing  cities  of  the  first  class  and  fourth 
gradu,  the  election  precincts  of  the  county,  not  Included  with- 
in the  city,  shall  be  held  and  deemed  to  be  election  precincts 
of  the  city  for  the  purpose  of  conducting  and  supervising  elec- 
tions therein,  and  the  board  of  elections  heretofore  established 
in  such  cities  have  direction  of  elections,  is  unconstitutional. 
The  classification  of  cities,  allowed  by  the  constitution,  can 
not  be  extended  to  counties,  and  boards  of  elections  in  such 
cities  can  not  exercise  any  authority  over  the  elections  in 
the  counties  outside  of  the  city  limits. 

Action  against  members  of  board  distinct  from  action  against 
board  itself. 

(6).  An  action  against  the  individual  members  of  a   public   board 
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is  a  dlatlnot  action  from  one  agalnat  the  board  as  aucb,  and 
can  not  by  answer  be  changed  to  an  action  against  the  boaid 
itself. 

Error  to  the  Court  of  Common  Pleas  of  Cuyahoga  county. 

Caldwell,  J. 
^Theodore  L.  Strimple,  PrcBecuting  Attorney  of  Cuyahoga 
county,  Ohio,  files  the  petition  in  this  action  on  the  rela- 
tion  of  E.  P.  Wilmot  and  George  P.  Enrtz  again&t  the  four 
.  defendants  named,  in  which  he  avers  that  the  relators  reside 
in  Cuyahoga  county,  and  are  electors  in  said  county.  That 
the  defendants,  under  the  claim  that  they  constitute  the 
board  of  elections  of  the  city  of  Cleveland,  are  usurping 
and  intruding  into  the  oflSce  of  appointing  registrars  of  eleo« 
tions,  and  points  out  specifically  by  items  that  they  are  un- 
dertaking to  do  and  perform  all  the  duties  of  the  law  point- 
ed out  therein  for  a  board  of  elections  to  do  and  perform, 
under  this  said  claim  that  they  constitute  the  said  board  of 
elections  of  the  city  of  Cleveland  of  performing  and  exer- 
cising throughout  the  county  of  Cuyahoga,  the  duties  and 
powers  vested  by  law  in  the  deputy  state  supervisors  in  and 
for  said  county.  This  they  are  assuming  to  do  without  legal 
right,  in  this,  that  there  is  no  authority  in  law  for  said  do 
ings  and  assumptions,  and  prays  that  they  be  ousted  and 
altogether  excluded  from  said  office. 

To  this  petition  the  defendants  file  a  joint  answer  in 
which  they  show  to  the  court  by  what  warrant  they  claim 
that  they  lawfully  constitute  the  board  of  elections  of  the 
city  of  Cleveland,  and  by  what  authority  they  exercise  and 
do  the  things  complained  of  in  the  petition. 

The  answer  by  way  of  first  defense  sets^out  who  composed 
the  board  of  elections  on  the  3lst  day  of  March,  1891,  and 
then  names  all  the  persons  who  have  since  held  positions 
on  that  board,  giving  the  time  when  each  one  was  appointed 
and  by  what  officer  appointed, and  it  appears  that  the  defend- 
.anls  and  all  persons  appointed    since    March    31st,    1891, 
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were  appointed  b;  the  mayor  of  said  city,  pursaant  to  and 
by  virtae  of  an  act  of  the  general  asaembly  of  the  state  of 
Ohio,  entitled: 

'*An  act  to  amend  section  2926b,  of  the  Revised  Stat- 
utes, as  amended  April  13,  1889,  passed  April  28,  1890, 
and  fonnd  in  87  Ohio  Laws,  359,  and  subsequent  amend* 
ments  thereof 

The  defense  shows  to  the  court  all  the  amendments  and 
supplementary  sections  of  the  law  down  to  the  time  of  the 
appointment  of  the  defendants,  and  avers  the  qualifications 
of  each  of  them  for  the  place  as  prescribed  by  law,  and  the 
necessary  facts  to  show  that  the  mode  and  manner  of  appoint- 
ment complied  with  the  law.  That  no  member  of  the  board 
since  his  appointment  has  done  anything  to  disqualify  him 
to  hold  his  place  as  pointed  out  in  the  law,  and  that  the  board 
is  legally  organized  This  defense  avers  that  since  the  cre- 
ation of  such  a  board  the  state  has  repeatedly  recognized 
the  legality  of  said  board  by  passing  laws  pertaining  to 
the  same  and  prescribing  the  duties  of  the  same. 

Wherefore  it  is  claimed  that  said  board  of  elections  is  a 
valid  and  constitutional  board, and  that  at  the  time  of  the  com- 
mencement of  this  action  these  defendants  were,  and  now 
are,  rightfully  and  lawfully  members  of  and  together  con- 
stitute, the  said  board,  with  the  right  to  hold  and  enjoy 
their  said  offices,  and  with  full  authority  to  exercise  all  the 
powers  and  perform  all  the  duties,  thereunto  belonging. 

The  second  defense  of  the  answer  re-affirms  the  facts  of 
the  first  defense, and  then  avers  that  the  defendants  and  their 
predecessors  in  office  have  at  all  times  since  April,  1891, 
constituted  the  said  board  of  elections,  and  have  at  all  times 
performed  all  the  duties  of  the  law,  and  that  the  right  of 
action  set  up  in  the  petition  did  not  accrue  within  three 
years  next  before  the  commencement  of  this  action,  and 
then  pleads  the  three  years   statute   of  limitations. 

The  third  defense  in  the  answer  sets    forth  the  existence 
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of  certain  f actioDS  in  the  republican  part; ;  the  choice  of 
two  committees,  one  by  each  faction;  and  that  this  action  is 
commenced  and  prosecuted  in  the  interest  of  one  faction, 
and  hence  the  court  is  asked  to  refuse  any  aflSrmative  relief 
to   the    plaintiffs  against  the  defendants. 

To  each  and  all  of  these  defenses  a  demurrer  is  filed  by 
the  plaintiff.  The  ground  uf  the  demurrer  to  the  first  cause 
of  action  is,  that  the  statute,  under  which  the  defendants 
were  appointed  on    the  board,  in  unconstitutional. 

The  second  defense  is  demurred  to,  because  it  is  claimed 
this  defense  shuws  that  this  action  was  commenced  within 
three  yeais  from  the  time  that  each  and  all  of  the  defend- 
ants were  appointed  on  the  board. 

There  is  a  demurrer  to  the  third  defense,  but  it  is  ad- 
mitted that  this  is  not  a  good  defense  as  to  the  demurrer, 
but  may,  in  connection  with  the  other  defenses,  serve  the 
purpose  of  the  pleader  upon  trial,  or  in  case  the  plaintiff 
should    ask  to  amend  the  petition. 

Is  the  law  under  which  the  defendants  were  appointed, 
unconsitutional? 

Section  2926b,  as  amended  in  1896,  92  Ohio  Laws,  166, 

is  the  one  under   which    the    appointment  was  mad».   That 

law    provides  that   **In    all  such    cities'* — that    means   all 

cities  of  the  first  and  second  class,   except    Mansfield,    and 

cities  of  the    fourth  grade  in  the  first   class,    a    **  board    of 

election,    to   consist  of   four  electors    of   such  city;"  shall 

be  appointed  by  the  mayor,  and  then  the  law  goes  on    and 

provides  for  their  appointment  and  their  duties,  as  amended 

in  1896,  92  Ohio  Laws,  under  which    an    appointment  was 
made. 

It  is  claimed  that  all  laws  pertaining  to  elections  must  be 

general  laws,  and  that  this  is  not  a  general  law    in    that   it 

excepts  from  the  provisions  of  the  law  Mansfield   by    name, 

and  Canton  in  another  way  equally  offensive  to   the    nature 

of  the  subject.     Article  2,  section  26,    of   the   constitution 

of  Ohio,  provides  that: 
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**A11  laws  of  a  general  natare  shall  have  uniform  opera- 
tion throaghout  the  state." 

Has  the  section  in  qoestion  uniform  operation  thiough- 
ont  the  state  y 

Under  this  constitutional  provision,  a  law  which  applies 
only  to  an  individual,  or  to  a  number  of  individuals  selected 
out  of  a  class  to  which  they  belong,  is  a  special  or  local 
law.  A  general  law  is  one  which  relates  to  or  binds  all 
within  the  jurisdiction  of  the  law-making  pow^r,  limited  as 
that  power  may  be  by  its  territorial  operntion  cr  by  consti- 
tutional restraint. 

A  law  is  not  general  in  any  correct  sense  of  tas  Wm,  but 
is  special,  where  it  is  suspended  in  one  locality     where   ex- 
ists a  proper  subject-matter  on    which  to  operate,  but   is  in 
full  force  in  another  locality  of  exactly  the  same  kind.  This 
uniformity  is  in  the  sense,  that  the  law    shall    operate   the 
same  in  all  parts  of  the  state  under  the  same  circumstances 
and  conditions;  such  law  must  embrace  all  and  exclude  none 
whose  condition  and  wants  render  such   legislation    equally 
necessary  or  appropriate  to  them    as    a    class.     There   are 
reasons  why  a  city  needs  election  regulations  that  would  be 
useless  in  country    districts.     The  population  in  a    city    is 
not  so  stable,  the   people    are    more    frequently    moving. 
There  are  men  who  are  without  any  home  or  abiding   place 
for  any  length  of  time.     There  are  more  who  are  ready    at 
any  time  to  do  acts  on  slight  provocation    to    subvert   fair 
elections.     These  are  reasons  sufficient  to  make    it   proper 
and  constitutional  to  have  election  laws  that  apply  to  cities 
as  a  class,  that  do  not  apply  to  country  districts.     So  far  as 
this  classification  is  made  in  the  laws  of  Ohio,  they  are  con- 
stitutional.    But  this  distinctive  feature    existing    between 
cities  and  rural  districts  does  not  exist  in  cities  as    between 
themselves  in  any  such  marked  degree  as  would   make    it  a 
foundation  for  diSFerent  legislation  upon  this  subject    as  to 
them,  and  if  these  laws  are  laws  of  a  general    nature,    any 
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distinction  made  in  them  between  cities  ia  unconstitutional. 
Section  2926b  clearly  makes  this  distinction  in  that  it  ez- 
clades  two  cities  from  the  general  class  of  all  cities,  and  is, 
therefore,  unconstitutional.  Kelly  v.  State  of  Ohio,  6  Ohio 
St.,  270;  Haskell  v.  Burlington,  30  Iowa,  232;  State  v. 
Wilcox,  45  Mo.,  458. 

Nor  is  it  possible  to  exclude  from  the  law  the  objection- 
able feature  above  referred  to,  for,  in  whatever  form  it  may 
stand  after  such  exclusion,  it  is  still  a  law  applying  to  only 
a  part  of  the  cities  of  the  state  It  is,  therefore,  impossible 
to  drop  from  the  section  before  referred  to,  any  portion  of 
it  and  still  retain  any  part  that  is  constitutional. 

Is  section  2926b  special,  and  are  all  laws  in  the  state, 
relating  to  elections,  special  laws?  This  section,  among 
others,  provides  for  the  orderly  exercise  of  the  constitution- 
al right  to  vote.  While  the  right  to  vote,  it  is  claimed,  is 
of  a  general  nature  and  must  have  a  uniform  operation 
throughout  the  state,  yet  the  laws  merely  regulating  the 
exercise  of  the  right,  it  is  contended,  are  not  of  a  general 
nature  and  hence  may  be  adapted  to  the  varying  needs  of 
different  localities. 

The  subject  of  a  fair  election  is  one  that  interests  all  the 
people  of  the  state.  The  people  of  one  county  are  no  more 
interested  in  the  proper  conduct  of  elections  in  their  county 
than  are  the  people  of  an  adjoining  county,  and  any  unfair- 
ness in  the  election  affects  every  county  in  the  state  and 
every  locality  in  the  state.  I  refer  in  this,  to  the  election 
of  state  officers.  The  constitutional  right  of  suffrage  is 
common  to  all  who  come  within  the  constitutional  class, 
and  the  opportunity  to  exercise  this  right  must  be,  by  stat- 
utory law,  brought  reasonably  within  the  reach  of  all  who 
have  the  right;  and  every  citizen  in  the  state  is  interested 
in  who  shall  be  permitted  to  exercise  this  right. 

It  has  been  held  in  this  state,  that  a  law  flxing  the  salary 
of   county  officers  in  any  one  county  is  not    a  subject   of   a 
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geDeial  nature;  it  is  not  a  law  coDcerning  any  one  except  the 
persoDS  lesidiDg  in  the  coantj;  the  oflScers  are  elected 
purely  within  the  coonty,  and  the  salaries  are  paid  entirely 
by  taxation  confined  to  the  connty,  and,  hence,  how  mncb 
they  shall  receive  is  a  matter  that  is  not  of  interest  to  any 
other  part  of  the  state. 

It  has  been  held  that  a  lavv,  requiring  fire  escapes  to  be 
placed  on  buildings  of  a  certain  height,  is  a  law  of  a  general 
nature,  because  there  is  no  sufficient  ground  on  which  to 
distinguish  the  necessity  of  such  fire  escapes  in  large  cities 
from  the  necessity  existing  in  smaller  places.  The  same 
danger  substantially  that  exists  in  one  locality  exists  in  an- 
other. There  being  no  ground  upon  which  any  proper  dis- 
tinction can  be  made,  and  the  subject  being  one  of  genera) 
interest  throughout  the  state,  no  local  law  can  be  constitu- 
tional that  provides  for  fire  escapes  in  one  locality  of  the 
state  to  the  exclusion  of  others. 

Aside  from  the  distinction  existing  as  shown  before  be- 
tween cities  and  rural  districts,  there  is  no  sufficient  ground 
as  to  locality  in'^whicb  the  law  shall  operate  to  make  any 
classification  of  the  laws  of  elections.  As  to  the  interest 
that  all  persons  have  in  such  laws,  it  is  the  same  in  every 
part  of  the  state.  These  facts  existing,  determine  the 
question  as  to  whether  these  laws  are  of  a  general  nature  or 
are  local,  and  that  they  are  of  a  general  nature  we   think  is 

cltar. 

This  question  has  been  twice    noticed    by    the   supreme 

court  of  this  state.     In  Munroe  et  al.  v.   •  Collins,  17   Ohio 

St.,  665,  in  the  second  paragraph  of  the    syllabus,  is   this 

language: 

"Laws  passed  professedly  to  regulate  its  exercise  or  pre- 
vent its  abuse,    must  be  reasonable,  uniform  and  impartial." 

By  examining  the  briefs  of  counsel  in  the  case,  it  is  seen 
that  the  very  question  before  us,  was  presented  to  the  court 
in  that  case;  and  while  there  has  been    some    doubt   as    to 
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whether  the  court  did  or  did  not  in  the  opinion  determine 
that  bj  the  word  "uniform"  need  in  the  sjllabuB,  it  had 
reference  to  the  qaestion  now  onder  consideration,  and 
meant  to  determine  that  all  laws  pertaining  to  elections 
.shoald  have  a  uniform  operation  and  should  be  general 
laws,  yet  there  is  much  in  what  is  said  in  the  opinion,  to 
lead  to  the  conclusion  that  the  court  meant  to  so  say;  and 
it  is  difficult  to  read  the  opinion  of  the  court  in  that  case 
without  believing  that  the  court  meant  to  show  that  all  laws 
pertaining  to  flections,  must  be  general  laws  and  have  a 
4iniform  operation.  This  case  is  commented  upon  by  Judge 
Shauck,  in  State  ex  rel.  Plimmer  v.  Posten,  reported  in 
Weekly  Law  Bulletin,  page  386,  of  D^ember  19,  1898. 
Judge  Shauck  uses  this  language: 

''It  does  not  seem  to  be  doubted  that  the  provision  in 
question  operates  uniformly  and  impartially  onfall  political 
parties  and  sections  of  voters.  Whatever  discrimination  it 
makes  is  on  account  of  the  numbers   solely.'^ 

From  these  two  opinions,  it  is  probably  doing  no  injus- 
tice to  the  supreme  court  to  say  that  that  court  has  held 
that  the  subject  of  elections  is  one  of  general  interest 
throughout  the  state,  and  that  all  laws  pertaining  to  the 
same  must  be  of  a  general  nature  having  uniform  operation 
•throughout  the  state.  State  v.  Butts,  31  Kas  ,  537-550; 
the  opinion  commencing  on  page  550.  The  opinion  is  by 
Judge  Brewer,  who  at  that  time  was  on  the  supreme  bench 
in  the  state  of  Kansas,  and  is  now  one  of  the  justices  of  the 
United  States  supreme  court.  The  question  for  determin- 
ation before  him  was,  whether  a  law  that  pertained  to  cer- 
tain cities  of  the  state  was  a  constitutional  law  and  as  hav- 
ing a  uniform  operation  throughout  the  state;  and  that  was 
the  question  that  he  determined,  and  he  determined  that 
cities  might  be  classified  under  the  constitution,  and  that 
4iny  law  that  pertained  to  all  the  members  of  a  class,  made 
where  a  proper  distinction  exists  for  making    classes,  is  a 
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^general  law  and  of  aaiform  operation,  and  that  the  law  un- 
der consideration  was  of  that  nature.  Had  Judge  Brewer 
believed  that  it  made  no  difiFerence  whether  the  law  was  a 
general  law  or  local  law,  or  that  a  local  law  was  proper,  he 
•could  have  much  more  easily  pronounced  his  opinion  by 
•flaying  that  *' under  the  constitution,  considering  the  sub- 
ject of  elections,  it  makes  no  difference  whether  the  law  is 
^general  or  local. '^ 

^  We,  therefore,  hold  that  the  section  in  question  is  local 
in  its  operation  and  its  application,  not  having  a  niiiform 
•operation,  but  does  by  its  terms  exclude  two  cities  of  the 
Btate  from  its  operation  and,  therefore,  it  is  unconstitution- 
al and  affords  the  defendants  no  warrant  of  law  for  usurp- 
ing the  office   they  hold. 

It  is  contended,  however,  that,  if  this  law  is  unconstitu- 
"tional  and  void,  it  can  have  no  effect  whatever,  and  that 
the  clause  attached  to  it,  by  which  the  same  section  in  the 
iaw  of  1890  was  repealed,  can  have  no  effect,  and  that  the 
section  in  the  law  of  1890  is  in  full  force  and  effect,  and 
affords  sufficient  warrant  of  law,  for  the  bolding  of  the  office. 

The  question  presented  by  this  claim  of  counsel  is,  as 
to  whether,  when  a  law  is  declared  unconstitutional,  the 
clause  therein  repealing  a  former  law  falls  with  the  uncon- 
stitutional part  of  the  law  or  remains  good,  leaving  all  acts 
and  things  done  under  the  unconstitutional  law  without  any 
support  from  the  law  that  was  repealed. 

There  is  no  doubt  that  an  act  may  be  constitutional  in 
part,  and  in  part  void.  If  the  unconstitutional  parts  are  es- 
sential to  the  constitutional,  all  must  fail,  and  if  the  parts 
are  so  mutually  related  as  to  make  it  evident  that  the  legis- 
lature intended  them  to  c6nstitute  one,  so  that  if  rII  could 
not  be  carried  into  effect,  none  would  have  received  the  leg- 
islative sanction,  the  case- is  within  the  same  rule;  but  this 
rule  must  be  taken  with  the  limitation  that  the  parts  so 
held  respectively  constitutional  and    unconstitutional    must 
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be  wholly  independent  of  each  other  so  that  the  one  intent 
may  exist  as  to  one,  and  a  separate  intent  as  to  the  other. 

The  election  laws,  as  found  upon  oar  statute  books,  have 
been  passed  by  reason  of  the  necessity  that  existed  in  our 
state.  That  necessity  was  to  secure  fair  elections.  The 
same  necessity  has  been  found  to  exist  in  nearly  every  state 
of  the  union.  It  is,  therefore,  not  reasonable  to  conclude- 
that  the  state  legislature  meant  to  repeal  all  laws  upon  this 
subject  and  leave  the  state  entirely  without  law  regulating 
elections  in  the  state.  This  being  true  there  was  no  intent 
to  repeal  the  law  of  1890  by  the  law  of  1896,  for  any  other 
purpose  than  to  give  effect  and  operation  to  the  latter  law. 
This  being  true,  and  the  law  of  1896  being  unconstitutional, 
the  legislature  must  have  intended  that  if  that  act  should 
prove  to  be  unconstitutional,  then  the  law  of  1890  should 
remain  in  full  force  and  effet.  This  intent  existed,  and  the 
purpose  of  putting  in  the  repealing  clause  being  as  above 
stated,  it  follows  that  the  repealing  clause  falls  within  the 
law  itself,  and  the  act  of  1890  lemains  and  has  remained  up 
to  this  time  as  the  law  governing  elections.  This  is  not 
without  authority. 

Bishop  on  Written  ijaw,  sec.  34;  Sutberlaod  on  Statu- 
tory Construction,  sec.  175;  State  v.  Eeyser, '  14  Nevada, 
202;  Sullivan  v.  Adams,  3rd  Gray,  476;  State  v.  Bland, 
121  Indiana,  514;  In  re  Rafferty,  1  Wash.,  (State  of 
Washington)  389;  Titos  v.  State,  26  Ala.,  165;  Childs  v. 
Shower,  18  Iowa,  261;  In  re  Petty,  22  Kansas,  489; 
People  V.  Flemming,  7  CoL,  230;  Randolph  v.  Builders  & 
Painters  Supply  Co.,  106  Ala.,  501. 

This  latter  case  is  authority  to  Ibe  point  that  where  acts 
are  done  under  and  with  special  Reference  to  the  unconstitu- 
tional law,  these  acts  may  be  justified  and  enforced  under 
the  previous  law  repealed  by  the  unconstitutional  law. 

The  defendants  cannot,  therefore,  be  ousted  from  their 
office  notwithstanding  the  law  of  1896    is  unconstitutional^ 
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xinless  the  law  of  1890  is  also  anconstitutiooal.  We  have 
•examined  this  law  caretally  and  the  authorities  bearing  up- 
on the  different  phases  of  the  law.  And  we  hold  that  that 
law  is  constitutional,  and,  so  far  as  the  board  of  elections 
are  performing  the  duties  of  the  board  pertaining  to  the 
citj  of  Cleveland,  constitutes   warrant  of  law  for  such  acts. 

In  1889,  (86  O.  L.,  2o8,  sec.  2926  and  supplementary 
sections,)  the  authority  of  the  board  of  elections  in  a  county 
having  within  its  territory  a  city  of  the  first  grade  and  first 
class,  was  extended  to  and  over  all  elections  held  in  the 
county,  and  providing  that  the  secretary  and  clerk  should 
-be  electors  of  the  county  and  not  of  the  city  merely.  This 
act  applied  to  Hamiltoq  county  alone,  it  being  the  only 
county  that  had  a  city  of  the  first  grade   and   first  class. 

In  1891,  88  O.  L.,  468,  a  law  was  enacted  on  April  30, 
1891,  providing  that  in  any  county  having  within  its  terri- 
tory a  city  of  the  first  class,  the  board  of  elections  hereto- 
fore established  in  such  city  shall  be  the  county  board  of 
elections,  and  all  the  privileges,  duties  and  penalties  of  sec. 
2926b  and  the  supplementary  sections  shall  apply  to  all 
elections  in  such  counties.  And  in  1892,  89  O.  L.,  429, 
the  act  was  again  amended;  and  section  1  provides  that  in 
any  county  having  within  its  territory  a  city  of  the  first 
class,  the  election  precincts  of  the  county,  not  included 
within  the  city,  should  be  held  and  deemed  to  be  election 
precincts  of  the  city  for  the  purpose  of  conducting  elections 
therein,  and  the  board  of  elections  heretofore  established 
in  such  city,  shall  have  direction  of  elections  in  such  pre- 
cincts and  throughout  such  county,  and  that  all  the  provis- 
ions of  sections  2926b  and  supplementary  sections  shall  apply. 
This  section  is  marked  2926  w-1,  of  the  Revised  Statutes. 

In  1898,  93  O.  L.,  361,  sec.  1,  provides  that  in  any 
county  having  within  its  territory,  a  city[of  the~[first  class 
and  first  grade  of  the  second  class,  except  'counties  con- 
taining cities  of  the  fi^st  class  and  fourth   grade,    the   elec- 
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tioD  precincts  of  the  county,  not  included  within   the   city^ 
shall  be  held  and  deemed  to  be  election  precincts  of  the  city 
for  the  purpose  of  conducting    and    supervising   elections^ 
therein,  and  the  board  of  elections  heretofore  established  in« 
such  cities  have  direction  of  elections. 

There  are  features  of  this  last  statute  that  fall  clearly 
within  what  I  have  already  said  in  regard  to  2926b,  and  I 
will  not  repeat  them. 

These  laws  constitute  the  authority  of  the  board  of  elec- 
tions of  the  city  of  Cleveland  for  extending  its  authority 
over  the  elections  of  the  county  outside  of  the  city.  These 
laws  are  called  in  question  as  to  their  constitutionality,  and 
they  may  be  considered  together,  or  if  one  of  them  is  uncon- 
stitutional  they  are  all  unconstitutional;  and  if  there  is  na 
authority  in  one,  there  can  be  no  authority  in  any  of  them. 
These  laws  undertake  to  make  and  do  make  a  distinction- 
between  the  rural  parts  of  a  county  containing  a  city  of  the 
class  named  in  the  law,  and  the  rural  parts  of  a  county  not 
containing  such  a  city.  Any  reason  for  this  distinction  in 
the  law  is  not  easily  comprehended.  We  know  nope,  nor 
can  we  think  of  any  reason  why  one  county  should  be  or 
can  be  distinguished  from  another,  under  the  election  laws. 

It  is  clear  from  the  decisions 'of  the  supreme  court  of  the 
state  that  the  classification  allowed  by  the  laws  of  the  state 
as  to  municipalities,  can  not  be  extended  to  counties;  and, 
upon  a  law  of  a  general  nature,  whatever  distinction  may 
exist  as  to  counties, the  court  f^ill  not  sanction  any  classific- 
ation of  them  in  such  a  law  making  the  parts  of  such- 
counties  outside  of  the  cities  named — or,  to  be  more  specific, 
making  that  part  of  Cuyahoga  county  lying  outside  of  the 
city  of  Cleveland  a  part  of  the  city  so  far  as  elections  ar& 
concerned.  This  is  making  a  classification  of  such  part  of 
Cuyahoga  county  different  from  the  law  applied  to  other 
counties  in  the  state,  and  this  is  done  without  any  grounds- 
for  SQch  distinction,  and  without  any  authority  of  law  of  dis- 
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tingaishiDg  conntieB  under  a  general  law  or  excepting  any 
coanty  from  the  operation  of  a  general  law.  This  being 
trae,  it  follows  that  the  board  of  elections  in  this  county 
has  no  warrant  of  law  for  usurping  any  authority  over  the 
election  precincts  of  the  county  lying  and  being  outside  of 
the  city.  If  a  final  judgment  is  entered  on  this  hearing,  a 
decree  may  be  taken  in  this  case  ousting  the  board  of  elec- 
tions from  such  office  so  far  as  the  precincts  outside  of  the 
city  are  concerned. 

The  second  defense  is  the  three-years'  statute  of  limita- 
tions. It  is  not  important  in  the  view  we  have  taken  of  the 
law,  that  we  should  say  anything  upon  this  subject.  I  will 
merely  say  this:  That  it  is  clear  no  cause  of  action  arose 
until  the  passage  of  the  law  of  1896  There  was  until  that 
time  no  unlawful  usurpation  of  the  office;  and  that  unlaw- 
ful usurpation  arose  from  the  passage  of  the  law  of  189& 
and  the  laws  extending  the  authority  of  the  law  over  the 
entire  county. 

These  laws  were  passed  at  such  a  time  that  the  cause  of 
action  set  up  in  the  petition  in  this  case,  arose  within  the 
three  years  preceding  the  filing  of  the  petition.  This  be- 
ing true,  the  statute  of  limitations  has  no '  place  in  this 
case. 

An  effort  is  made  in  pleading  this  defense  in  the  answer 
to  show  that  this  statute  of  limitations  must  be  held  to  ap- 
ply to  the  board  as  such,  and  not  to  the  individuals  thereof. 
The  action  is  brought  against  the  individuals  alone,  and  not 
the  board,  and  properly  so.  The  defendants  as  individuals 
file  a  joint  answer,  and  not  as  a  board.  This  being  true, 
the  statute  of  limitations,  so  far  as  it  can  apply  to  this  ac- 
tion at  all, can  apply  only  to  the  times  of  appointment  of  the 
individual  members  of  the  board.  State  ex  rel.  v.  Robin- 
son, 7  C.  C,  152. 

In  that  case  the  Cincinnati  circuit  court  held  that  where- 
the  purchase  makes  a  cause  of  action  against  a  board  of  ed- 
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acation  and  likewise  against  the  directors  compoaiDg  that 
board,  and  the  jadgment  is  asked  against  each,  that  it  is  a 
misjoinder,  there  being  two  causes  of  action  distinct  and 
separate,  and  they  must  be  so  stated  and  so  dealt  with. 

If  that  is  true,  and  this  is  a  cause  of  action  against  these 
members  of  the  board  of  elections,  it  can  not  by  the  answer 
bh  changed  into  a  cause  of  action  against  the  board  itself. 

The  demurrer  to  the  second  cause   of  action  is  sustained. 

What  I  have  said  as  to  the  judgment  to  be  entered  here- 
iD,  has  been  said  upon  the  supposition  that  the  aefendants 
will  not  desire  to  answer  over.  Judgment  will  be  made  ac- 
cordingly. 

The  demurrer  as  to  the  second  defense,  the  statute  of 
limitations,  will  be  sustained. 

Mabvin,  J.  I  have  not  felt  so  persuaded  that  the  statute, 
section  2926b,  as  amended  m  1896,  is  a  law  of  a  general 
nature  which  must  have  a  uniform  operation  throughout 
the  state,  such  as  to  fully  justify  myself  in  saying  that  it 
is  unconstitutional.  I  do  not  care  to  take  up  time.  It  is 
quite  likely  by  brethren  may  be  right. 

Caldwell,  J.  I  have  made  the  following  entry  in  the 
case  of  the  State  ex  rel.   Wilmot  aud  Kurtz: 

'*  December  28,  1898,  demurrers  to  the  second  and  third 
defenses  in  the  answer  sustained,  and  the  demurrer  to  the 
first  defense  in  the  answer  is  overruled;  and  the  plaintiff 
excepts  to  the  overruling  of  the  demurrer  to  the  first  de- 
fense; and  the  defendant  excepts  to  the  sustaining  of  the 
demurrers  to  the  second  and  third  defenses  in  the  answer." 

a  E.  Pennewell  F.  J.  Wing,  for  Plaintiff. 
M.  G.  Norton,  Geo.  Phillips,  for  Defendant. 
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Before  Bay,  Price  and-  Norris,  J  J. 

I  THE  KBNTON  GAS  AND  ELECTRIC  COUPANY.t.  QBORGE 

S.  DORNEY  et  al. 


Oag  and  Oil  Lease  construed-^Forfeiture— 
^'  Wtiere  the  owner  of  real  estate  made  a  lease,  graDting'  the  under- 
lyiQS  STCM  AD<)  o\h  with  the  right  to  drill  wells  in  order  'to 
procure -said  products,  which,  if  obtained,  were  to  be  divided 
between  the  lessor  and  lessee  in  oertaio  stipulated  ratios, and 
where  the  lease  contained  the  provision  that  if  no  welK  is 
completed  within  one  year  from  th6  date  of  thd  lease,  then 
the  grant  shall  be  null  and  void,  unless  the  lessee  •  shall  pay 
to  the  lessor,  a  certain  amount  of  money*  agreed  upon,  for 
each  year  thereafter  that  9uch  completion  is  delayed,  Und 
where  the  lessee  did  not  complete  a  well  within'  the  year  from 
the  date  of  the  lease  and  did  not  pay  or  tender  the  amount  of 
money  agreed  upon  until  after  the  expiration  of  the  year 
next  after  the  date*  of  the  lease,  which  was  then  refused  .by 
the  lessor,  held : 

'  Isti  That  the  lesHe  became  forfeited  by  virtue  of  its  own  provis- 
ions and  is  void,  and  an  election  on  the  part  of  the  lessor  to 
terminate. it,  is  not  required. 

Leseor's  ovtion  of  forfeUure'-What  will  amount  to  exercise — 
:  2nd.  Ihat  in  such  case,  the  making  of  another  or  second  lease 
of  the  same  real  estate,  for  the  same  purposes,  after  the  ex* 
piration  of  the  year  stated  in  the  above  piovision,  to  a  third 
party*  would  be  evidence  of  an  exercise  of  an  option  to  forfeit 
the  first  lease  and  of  an  election  to  terminate  it. 

Life  tenant  ean  not  grant  oil  and  gas  lecue — 
:    Sd.    That  a  tenant  for  life  has  no  right  to  operate  for  oil  or  gas, 
on  the  premises  in  which  such  estate  is  hMd,  or  to  make  an 
oil  or  gas  lease  thereon,  when  operations  for  oil  or  gas  were 
not  commenced  before  the  life  estate  accrued. 

Appeal  from  the  Common'  Plead  Court  of  Hancock  county. 

Day,  J.  • 

The  plaintiff,  a  duly  organized  corporiatioD,  claims 
a  leasehold  estate  with  the  right  to  drill  for  and 
produce  oil  and  gas  on  the  70  acre  farm  of  W.  L.  Decker, 
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in  Jackson  towDflbip,  Hancock  county.  Plaintiff's  lease 
was  executed  on  Aogast  17,  1896.  The  action  is  broaght 
against  Dorney  &  Harris  to  enjoin  them  from  entering  up- 
on the  said  70  acres  and  drilling  for,  or  producing  oil  or 
gas  thereon,  which  It  is  averred  they  are  threatening  to  and 
will  do  unless  restrained;  and  the  prayer  of  the  petition  ia 
for  a  perpetual  injunction  and  the  cancellation  of  two  leases, 
for  the  same  premises,  given,  one  in  1893,  by  W.  L. 
Decker,  and  one  in  1897,  by  Mrs.  Anna  Altman,  to  the  de- 
fendants. Defendants  Dorney  &  Harris  assert  the  validty 
of  their  two  leases  and  the  invalidity  of  the  plaintiff's 
lease, and  ask  to  have  their  title  quieted  as  against  plaintiff, 
and  for  costs. 

There  is  no  dispute  as  to  the  material  and  controlling 
facts.  The  facts  are:  Anna  Altman  has  an  estate  for  life  in 
the  70  acres,  which  she  has  not  formally  conveyed  away. 
She,  however,  put  her  son  W.  L.  Decker,  who  owns  the 
fee  subject  to  said  life  estate,  in  possession  of  the  70  acres 
to  occupy  and  nse  as  bis  home,  and  he  has  so  used  and 
occupied  the  same  for  more  than  ten  years,  and  bis  mother 
has  lived  in  his  family  and  has  been  supported  by  him.  The 
son  has  paid  the  taxes  for  ten  or  more  years.  On  January 
28,  1893,  the  son  made  a  lease  to  Dorney  &  Harris.  This 
lease  contains  the  following  provision:  '*Ifno  well  is 
completed  within  one  year  from  this  date — January  28, 
1893 — then  this  grant  shall  become  null  and  void,  unless 
second  party  shall  pay  to  the  first  party  seventy  dollars  for 
each  year  thereafter  such  completion  is  delayed."  No 
well  was  completed  within  one  year,  or.  at  all,  and  no  rental 
was  paid  at  the  expiration  of  one  year,  or  at  all;  but  in 
May,  1897,  Dorney  &  Harris  tendered  S210  in  payment  of 
rent,  which  was  refused  by  Decker.  On  August  17,  1896, 
Decker  made  and  delivered  a  lease  to  the  Kenton  Gas  and 
Electric  Oompttny,  which  company  has  paid  rental,  as  per 
contract  of  lease,  up  to  November,    1898.     Both    of  these 
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leasee  were  valid  at  their  execation,  were  sufficient  in  form, 
and  were  properly  acknowledged  and  recorded.  Mrs.  Alt- 
man  made  a  lease  of  the  same  70  acres  for  oil  and  gas  pur- 
poses on  May  27,  1897,  and  received  $90.00  of  the  JIOO.  00 
rental  agreed  to  be  paid  her;  but  the  next]  day  paid  the 
$90.00  back  to  Mr.  Harris, and  demanded  her  deed  of  lease 
from  him,  which  demand  Harris  declined  to  accede  to. 
This  last  lease  was  also  sufficient  in  form,  and  was  properly 
acknowledged  and  recorded.  Each  of  the  leases  were  for  a 
term  of  five  years  and  so  long  as  oil  or  gas  was  found  in 
paying  quantities  Dorney  &  Harris  hauled  some  material 
for  a  derrick  on  to  the  premises  in  May,  1897,  and  were  in- 
tending to  enter  and  drill  a  well,  when  they  were  prevented 
by  the  temporary  injunction  allowed  at  the  commencement 
of  this  case. 

Both  parties  claim  the  right  to  possess  and  operate  the  70 
acres;  plaintifiP,  by  virtue  of  the  lease  of  1896,  and  defend- 
ants, in  virtue  of  the  prior  lease  of  1893,  and  the  lease  from 
the  life  tenant,  made  in  1897;  and    the    question    pressing 
for  answer  is,  which  claimant  is  entitled — which  lease  is  valid 
and  subsisting,  if  either  of  them  is.      If  the  lease  of  1898  is 
still  subsisting  and  valid, it  is  manifest  that  that  of   1896  is 
invalid  and  ineffectual.     If,  however,  the  lease  of  1898  has< 
become  forfeit  and  void  from  any  cause,  the  lease  of   1896, 
so  far  as  the  interest  of  the  remainderman   or  reversioner  is 
concerned,  is  valid  and    effectual,    and    gives    the    plaintiff 
company  full  right,  as  against  all  the  world  save  and  except 
the  life-tenant,  Mrs.  Altman;  and    it  is  believed    that    the* 
most  she  could  do  in  the  premises,  would  be  to  prevent  any 
development  under   the  lease  without  her  consent.     So  the 
important  question  first  pressing  for  solution  is:  Is  the  lease 
of  1893  still  in  force,  or  has  it  for  any  cause  become  forfeit 
by  its  own  terms? 

The  provision  for  forfeiture,  in  case  of  non-completion  of 
a  well,  and  non-payment  of  rent,  is  plain  and  unambiguous^ 
and  cannot  well  be  misunderstood. 
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'*If  no  well  is  completed  within  one  year,  then  this  giant 
fihall  become  null  and  void,  unless  second  party  sball  pay 
first  party  $70.00  for  each  year  thereafter,  such  completion 
is  delayed." 

It  is  certain  no  well  was  ever  drilled;  nor  was  any  rental 
paid  for  delay.  One  or  the  other  of  these  conditions  must 
have  been  performed  to  save  the  grant  from  becoming  null 
and  void.  Either  the  completion  of  a  well,  or  the  payment 
of  rent  is  essential  to  save  the  grant;  and  neither  has  oc- 
curred. Defondants  seem  to  believe,  that  in  some  myster- 
ious way  the  tender  and  offer  to  pay  rent,  in  1897,  iu  May, 
more  than  three  years  after  the  lease  became  void  for  non- 
completion  of  a  well  by  its  owu  terms,  had  the  effect  to 
open  up  the  defaulted  payment,  and  restore  defendants  to 
their  rights  under  the  lease,  precisely  as  they  were  at  the 
expiration  of  the  year  allowed  for  the  completion  of  a  well, 
when  they  had  the  right  tD  prolong  the  life  of  the  lease  by 
the  payment  of  rent.  We  think  this  view  cannot  be  enter- 
tained or  considered  as  in  any  way  justified  by  the  wording 
of  the  lease.  The  provision  is,  that  the  term  of  the  lease  can 
be  contiued,  or  rather,  the  grant  saved  from  becoming  void, 
by  the  payment  of  money.  Something  active  must  be  done 
to  save  a  forfeiture.  Payment  must  be  made  to  have  a  sav- 
ing effect.  The  provision  is  not  a  negative  one,  but  is  dis- 
tinctly aflSrmative,  and  no  construction,  even  the  most 
strained,  will  allow  the  defendants  to  save  their  rights  un- 
der the  lease,  on  credit.  Money  down — Cash  in  advance 
and  ''no  credit  here'^  seems  to  be  the  rule  established  by 
the  contract  under  consideration.  The  affirmative,  active 
things  required  by  the  stipulations  of  the  lease,  to  save  it 
from  becoming  null  and  void,  were  not  done  or  attempted; 
and  the  conclusion  seems  imperative,  that  the  lease  became 
void  by  the  force  of  its  own  provisions.  The  provision  for 
forfeiture,  in  this  case,  is  mandatory,  and  does  not  merely 
confer  on  the  lessor  an  option  to  declare  a  forfeiture  for  his 
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own  protection,  but  provider  for  forfeitare  absolately,  anlese 
the  leasee  does  aometbiDg  to  prevent  it.  Bat  if  that  were 
not  HO,  and,  as  has  been  held  by  the  supreme  court  in  one 
case,  the  provision  of  forfeiture  is  for  the  beneBt  of  the 
lessor  and  gave  him  an  option  or  election  to  declare  a  for- 
feitare, or  not,  as  be  might  deem  best;  and  requiring  an 
election,  on  his  part,  to  terminate  the  grant;  still  we  are  of 
opinion  the  term  provided  by  the  lease  is  ended.  The  mak- 
ing of  the  lease  to  plaintiff  in  1896,  must  be  regarded  as 
the  exercise  of  the  option  and  an  election,  by  Decker,  to 
terminate  the  lease  of  1893.  On  either  ground,  or  upon 
both,  we  hold  the  lease  to  Dorney  &  Harris,  made  in  1893, 
has  become  void  and  of  no  effect. 

We  are  also  of  opinion  that  the  lease  executed  by  the  life 
tenant,  iu  1897,  was  iueffectual  to  vest    in  defendants   any 
interest  in  the  70  acres,  by  reason  of  want   of  power  in  the 
life  tenant  to   convey  such  interest.      It  is  well  settled  that 
a  tenant  for  life,  iu  possession  of  real  estate,  has    no    right 
or  power  to  defeat  the  title  or  injuriously  affect    the   inter- 
est of  the  remainderman,  by  alienating  or  disposing  of  some 
portion  of  the  real  estate:  or  even  by  using  it  in  such    way 
as  to  injure  the  reversionary    interest    and    depreciate    its 
value.     The  commission  of  waste  forfeits  the  life  estate   to 
the  remainderman.     The  supreme  court  holds,    that   petro- 
leum,   oil  and  gas  in  their  place  in  land,     is    part    of   the 
realty,  and  so  remains  until  it  is  produced,  when  its  charac- 
ter changes  and  it  becomes  ^battle  property.     In    this   re- 
spect, petroleum  is  similar  to  standing  and  growing  timber. 
While  standing  and  growing,  it  is  real    estate,     but    when 
severed,  it  becomes  personal  property.    A  life  tenant  would 
have  no  more  right  to  contract  away  the  mineral  part  of  the 
land,  than  to  dispose  of  the  standing  and  growing    timber. 
The  doing  of  either  would  amount  to  waste,  and  would  have 
the  effect  to  forfeit  the  life  estate  to  the   reversioner.     The 
old  lady  took  one  step  toward  the  commission  of  waste,  but 
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retraced  and  withdrew  before  consummatiDg  it.  To  enforce 
her  contract  would  be  to  enforce  a  wrong,  and  would  have 
the  effect  to  deprive  her  of  her  only  means  of  support  in  the 
sunset  of  her  life;  and  this  the  court  declines  to  do.  The 
defendants  Dorney  &  Harris  acquired  no  rights  —  no 
legal  rights — under  the  lease  from  the  old  lady;  and  it 
seems  to  ur  certain  the  lease  of  1893  became  null  and  void, 
by  its  own  terms,  in  1894,  and  certainly  so  in  1896;  and 
from  any  view  we  are  able  to  take,  Dorney  &  Harris  have 
nothing  of  interest  in  the  70  acres  in  controversy.  Plain- 
tiff has  some  interest— <has  a  valid  and  subsisting  contract 
of  lease  from  the  remainderman,  that  entitles  it  to  maintain 
this  action,  and,  with  tbe  consent  of  the  life  tenant,  may 
entitle  it  to  operate  tbe  land  for  oil  and  gas. 

There  will  be  a  finding  for  plaintiff,  and  the  injunction 
will  be  made  perpetual,  with  coats  to  the  defendants. 

Frank  C,  Daugherty  and  Jno,  E.  Beits,  for  Plaintiff. 

Blackford  and  Blackford,  for  Defendants. 


(Eighth  Circuit— Cuyahoga  Co.,  O.  Circuit  Court— Jan.  Term  1899.) 

Before  Caldwell   and  Marvin,  J  J. 
(Hale,  J.  absent.) 

In  the  Matter  of  the  Proceedings  against  FRANK  E.    DELLEN- 
BAUGH and    VERNON  H.  BURKE. 


Admission  to  bar  is  for  life — Attorney  cannot  withdraw  from  bar 
by  entering  other  business — 

(1.)  An  admisBion  to  the  practice  of  the  law  is  f6r  life  unless 
the  attorney  is  sooner  removed,  and  when  he  leaves  the  prac- 
tice and  goes  Into  another  business  he  may  at  any  time  re- 
turn to  tbe  practice  again,  and  therefore,  although  \o  may 
have  attempted  to  withdraw  himself  entirely  from  tbe  profes- 
sion, yet  the  courts  have  a  right  to  deal  with  him  as  a  mem- 
ber of  the  bar,  and  to  disbar  him. 

Member  of  Bar,  although  at  the  time  a  judge  of  the  Common  Pitas 
may  be  disbarred — 

(2).  The  oourt  has  jurisdiction  to  try  an  attorney  at  law  although 
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at  the  time  of  such  trial  and  of  such  proceedings  ho  may  hold 
the  office  of  common  pleas  judge,  and  may  not  be  authorized 
at  that  time  to  practice  his  profession. 

Jurisdiction  of  courts  in  diBbarment  cases — 
(3).  Althoogti  the  present  statute  places  the  authority   to   admit 
persons  to  the  !.bar  exclusively  in  the  supreme  court,  it  does 
not  deprive  the  circuit  and  common  pleas  courts  of  the  juris- 
diction in  disbarment  proceedings  conferred  by  sec.  5^  R.S. 

Proceedings  to  disbar,  etc. 

Caldwell,  J. 

We  reached  a  conclusion  in  the  case  of j^the  disbarment 
proceedings  against  Judge  Dellenbaugb,  last  Friday,  and 
expected  to  announce  it  Saturday  morning,  but[]Judge  Hale 
went  home  unwell  Friday.  We  expected  bim'to^^announce 
the  opinion;  he  has  requested  me  to  announce^  simply  our 
ooncluBions  in  the  matter  this  morning. 

Charges  in  this  matter  have  been  filed  against  Judge 
Dellenbaugb  and  against  Vernon  H.  Burke, |and^^botb  at- 
torneys have  filed  demurrers  to  the  charges. 

The  demurrer  baa  two  brancbes  to  it,  and  we  bave  beard 
the  demurrer  so  fur  as  Judge  Dellenbaugb *b  case  is  con- 
cerned, and  the  other  demurrer  is  not  beard'by  reason  of 
the  sickness  of  Mr.  Foran,  who  is  unable  to  appear  in  [court. 

Id  tbe  Judge  Dellenbaugb  case  the  demurrer,  first,  aims 
at  tbe  jurisdiction  ofUbe  court  to  bear  and  try  tbe'^matters 
presented  in  tbe  complaint  filed  by  tbe  attorneys  appointed 
by  tbis  court;  and,  in  tbe  second  place,  against  tbe  com- 
plaint as  it  does  not  set  up  facts  sufficient  to  constitute  an 
ofiFense  under  tbe  statute. 

In  tbe  first  place,it  is  contended  that  tbis  court  has  no  juris- 
diction to  bear  and  determine  tbis  case.  One  ground  of 
argument  on  which  this  point  is  sought  to  be  "reached,  is 
that  the  supreme  court  now  alone  has  jurisdiction  to  admit 
to  tbe  bar  and,  that  being  true,  no  court  but  tbe  supreme 
court  has  power  to  remove  an  attorney  from  tbe  bar.  That 
is  hinted  at,  though    not  urged  to  any  very  great  extent,  in 
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the  last  argument  that  was  made  in  behalf  of  the  respond- 
ent. 

The  statute  places  the  jurisdiction   in   such    proceedings 

within  either  the  supreme  court,or  the  circuit  court,  or  the 
court  of  common  pleas,  and,  although  the  statute  now  con- 
fines the  admission  of  attorneys  to  the  supreme  court  and 
places  the  matter  entirely  within  the  jurisdiction  of  the  su- 
preme court,  yet  we  do  not  think  it  takes  away  the  jurisdic- 
tion in  disbarment  cases  given  by  section  563  of  the  Revised 

Statutes. 

The  second  point  is  that  as  to  whether  Judge  Dellen- 
baugh is,  within  the  meaning  of  this  statute,  an  attorney 
practicing  before  this  court,  as  contemplated  in  the  statute. 
That  leads  to  an  examination  of  the  statute  (sec.  663): 

''The  Supreme  Court,  or  the  Circuit  Court,  or  the  Com- 
mon Pleas  Court  may  suspend  or  remove  any  attorney  at 
law  from  office,  for  either  of  the  following  causes:  *    *    *. " 

That  part  of  this  statute  confers  the  jurisdiction,  and  the 
causes  are  named;  and  then  the  statute  proceeds,  after  be- 
stowing the  jurisdiction,  to  determine  in  what  manner  the 
proceedings  shall  take  place  and  the  mode  of  procedure 
prescribed,  and  this  is  it: 

'*The  judges  of  such  courts  are  required  to  cause  pro- 
ceedings to  be  instituted  against  any  attorney  at  law  when 
it  in  any  manner  comes  to  the  knowledge  of  any  judge  in 
whose  court  such  attorney  practices,  that  such  attorney  is 
probably  guilty  of  any  of  the  causes  of  suspension  or  re- 
moval." 

That  prescribes  the  manner  and  the  part  of  the  state 
in  whose  court  such  attorney  practices;  and,  we  are  inclined 
to  think  and  so  announce,  prescribes  the  venue  in  which 
the  proceedings  should  take  place,  and  had  no  other  purpose 
than  that  in  the  statute. 

It  is  said,  in  the  next  place,  that  the  meaning  of  the  sec- 
ond and  third  causes  for  proceedings  as  stated  in  this  stat- 
ute, are  of  such  a  nature  that  the  information  filed    in   this 
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case  brings  it  under  the  second  and  not  under  the  third 
aabdivision  or  ground  stated  in  the  statute,  for  removing  an 
attorney,  and,  as  the  complaint  does  not  pretend  to  place 
anything  under  the  second,  that,  therefore,  the  complaint 
is  not  good. 

The  causes  for  which  a  removal  may  be  made,  are:  mis- 
conduct in  office,  conviction  of  crime  involving  moral  tur- 
pitude, or  unprofessional  conduct  involving  moral  turpitude. 

It  is  claimed  that  the  intention  of  the  statute  is  that  these 
three  causes  are  to  be  considered  as  separate  and  distinct 
causes,  and  that  no  case  can  fall  under  both  or  two  or  more 
causes  at  the  same  time;  that  if  it  is  misconduct  in  office, 
it  can  be  neither  of  the  others;  that  if  it  is  conviction  of 
crime  involving  moral  turpitude,  it  can  be  neither  of  the 
others;  or  if  it  is  unprofessional  conduct  involving  moral 
turpitude,  then  it  can  be  neither  of  the  others;  and  that 
this  complaint  makes  complaint  only  under  the  first  and 
third  causes,  and  not  under  the  second,  &nd  at  the  same 
time  tlfe  specifications  set  up  a  crime  committed  in  the  cdu- 
duct  of  the  ittorney  and,  thnt  being  true,  that  it  cannot 
fall  under  the  second,  and  does  not  fall  under  the  first,  or 
third. 

We  cannot  agree,  in  our  conclusion,  and  we  do  not  agree, 
with  the  attorney  holding  the  ground  that  I  have  stated, 
that  a  conviction  of  crime  involving  moral  turpitude,  or  un- 
professional conduct  involving  moral  turpitude,  are  two  dis- 
tinct grounds.  In  one,  there  has  been  a  conviction;  in 
the  other,  unprofessional  conduct  may  be  conduct  that  in- 
volves a  crime  although  the  party  has  not  been  convicted  of 
that  crime. 

The  authorities  are  greatly  at  variance  as  to  whether  the 
party  can  be  convicted  or  can  be  removed  for  unprofessional 
conduct  involving  moral  turpitude  where  that  moral  turpi- 
tude is  a  crime,  without  being  first  convicted  of  that  crime. 
The  Authorities  are  somewhat  at    variance.    The    prevailing 
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authorities  seem  to  be  that  if  that  moral  turpitude  pertains 
to  some  act  done  while  acting  as  attorney,  the  attorney  may 
be  proceeded  against  without  being  first  convicted  before  a 
jury;  but,  if  it  is  something  lying  outside  of  the  attorney's 
profession  or  duties  as  attorney,  there  is  much  more  author- 
ity going  to  show  that  he  ought  first  to  be  convicted. 

Bat  we  think  that  the  proceedings  may  be  had,  although 
that  it  might  be,  and  may  be  possibly,  that  there  is  a  crii^e 
charged  in  these  specifications;  yet  it  can  be  sustained  under 
the  third. 

But  the  main  proposition  in  the  case,  which  has  been 
argued  to  a  very  great  extent  by  the  attorneys  on  both  sides, 
is  that  Judge  Dellenbaugh  is  acting  now  as  a  judge  on  the 
common  pleas  bench,  and  that  the  statute  forbids  him  to 
practice  at  his  profession  while  he  is  thus  acting  on  the 
common  pleas  bench.  There  is  an  exception  to  his  being 
forbidden  to  practice,  in  that  he  can  finish  any  work  that 
he  may  have  commenced  in  the  federal  courts;  but  that  he 
cannot  practice  in  the  state  courts — the  statute  prohibits  that 
entirely.  And  it  is  claimed  that  he,  not  being  a  practicing 
attorney,  being  removed  by  force  of  that  statute  from  being 
a  practicing  attorney  while  he  is  a  judge,  is  not  filling  the 
office  of  an  attorney  during  that  time,  and  that  being  so,  he 
cannot  be  proceeded  against.  And  then  it  is  urged  also, 
that  the  constitution  of  the  state  provides  a  punishment,  a 
sufficient  punishment  against  one  who  is  acting  as  judge, 
who,  in  any  way,  fails  to  perform  the  duties  of  that  office 
faithfully  or  honestly,  that  he  may  be  removed  by  impeach- 
ment; and  that  the  court  cannot  proceed  in  these  proceed- 
ings without  infringing  on  the  duties  and  rights  of  that 
body;  that  is,  to  try  him  by  way  of  impeachment. 

Now  we  have  examined  a  great  deal  of  authority  upon 
these  two  questions,  and  there  is  not  much  that  is  fairlj  in 
point. 

We  have  examined  a  case  in  6th  Dowling  Practice  Cases, 
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page  310.  In  that  case,  an  attorney  undertook  to  entirely 
denert  tbe  profession  of  law  and  go  into  other  basiness;  and, 
when  proceedings  were  commenced  against  him,  be  pleaded 
as  a  defense  that  he  was  no  longer  a  lawyer;  that  he  was  no 
longer  practicing  the  law,  and  that  the  coart,  therefore, 
had  no  jurisdiction  to  try  him.  But  the  court  ruled  in  that 
case,  that  an  admission  to  the  practice  of  the  law  is  one  for 
life  unless  the  attorney  is  sooner  removed,  and  that  while 
he  leaves  the  practice  and  goes  into  other  business,  he  may 
at  any  time  return  to  that  business  again;  that  is,  to  the 
practice  of  the  law,  and  that  his  name  and  his  right  re- 
mains in  the  practice  of  the  law,  and  that  although  he  has 
attempted  to  withdraw  himself  entirely  from  the  profession 
and  from  the  practice,  yet  the  corirt  has  a  right  to  deal  with 
him  as  a  member  of  the  bar  and  to  disbar  him. 

There  is  a  case  in  the  39  Atlantic,  page  1087;  page  1090 
is  the  place  where  the  question  is  discussed.  That  was  a 
case  decided  just  about  one  year  ago  by  the  supreme  CDurt 
of  Connecticut.  Proceedings  were  commenced  to  disbar  a 
prosecuting  attorney,  for  certain  acts  and  certain  conduct 
while  acting  as  prosecuting  attorney;  and  the  defense  was 
made,  in  that  case,  that  it  was  not  within  the  power  of  the 
court  to  remove  him  from  his  office  as  prosecuting  attorney, 
— that  that  belonged  to  the  legislature  or  to  another 
authority  entirely;  that  he  could  not  be  impeached  by  the 
court,  and  that  taking  proceedings  against  him  as  an  at- 
torney, in  his  office  as  prosecuting  attorney,  if  that  remoVed 
him  from  that  office  of  an  attorney,  it  removed  him  from 
office  as  prosecuting  attorney,  for  if  he  was  not  an  attorney 
at  law,  he  could  not  practice  befoie  any  court,and  hence  he' 
could  not  ex^cise  the  duties  of  his  office  as  prosecuting  at- 
torney. But  the  supreme  court  of  Oonnerticut,  in  that 
case,  held  that  that  was  no  bar  and  no  reason  why  he  should 
not  be  proceeded  against  as  an  attorney  of  the  bar,  and  re- 
moved, although  the  effect  of  such  removal  would   he  to  re- 
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move  him  from  office  as  efFectoally  aa  thoof^h  he  had  been 
impeached  for  miacondact  in  office. 

Then,  the  caaes  are  nameroaa  and  we  have  examined 
many  of  them,  where  an  attorney  baa  no  exemption — no 
difference  what  office  he  may  hold,  whether  that  of  Jodge 
or  any  other  office — from  all  the  liabilitiea  of  any  other  in- 
dividual of  the  community  to  any  civil  action  or  any  crim- 
inal action;  that  be  has  no  exemption  whatever,  by  reason 
of  any  other  office  be  may  hold,  why  be  sbonld  not  be  dealt 
with  in  bia  office  as  attorney  at  the  bar;  and  we  find  tbis, 
that  in  every  field  of  life,  as  to  business  matters,  as  to  all 
actions  against  sacb  person,  any  coart,  wbetberof  a  civil  or 
criminal  nature,  that  tbe  fact  tbat  be  holds  the  office  of 
judge  is  no  reason  wby  be  may  no  be  dealt  with  tbe  same  aa 
any  ctbei  individual  of  tbe  community.  Tbe  fact  of  pro- 
ceedings to  disbar  one  wbo  bolds  another  office  or  the  office 
of  a  judge  at  tbe  same  time  of  tbe  disbarment  proceedings, 
has  no  effect  upon  bis  otber  office  whatever;  it  is  not 
necessary  tbat  tbe  party  should  be  an  attorney  in  order  to 
hold  tbe  office  of  judge  in  this  state.  So  tbat  the  case  here 
is  not  as  strong  a  C8»e  against  proceedings,  as  the  case  I 
refer  to  in  Connecticut  where  the  proceedings  to  disbar 
would  be  proceedings  to  remove  the  attorney  from  bis  office 
as  prosecuting  attorney. 

After  examining  this  matter  with  a  great  deal  of  care  we 
come  to  tbe  coaciusion  tbatlhe  court  has  jurisdiction  in 
this'  matter,  to  try  an  attorny  at  law  although,  at  the  time 
of  such  trial  and  the  time  of  such  proceedings,  that  at- 
torney may  be  holding  the  office  of  common  pleas  judge, 
and  may  not  be  authorized  at  tbat  time  to  practice  hie  pro- 
fession. 

It  is  claimed,  in  tbe  next  place,  that  the  charges,  tbe 
specifications  1  and  2,  set  up  misconduct  on  tbe  part  of 
Judge  Dellenbaugb  tbat  amounts  to  misconduct  in  his  office 
as  judge   and  not  to  misconduct  as  to  his  office  of  attorney. 
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We  have  read  those  Bpecificationa  very  carefully,  as  they 
were  read  many  times  during  the  trial,  and  the  specifica- 
tions evidently  aim  to  charge  that  in  all  that  he  did  in  those 
specicfiations  that  I  have  mentioned,  it  was  done  while  he 
was  prosecnting  his  office  as  attorney, and  not  that  of  judge. 
Of  course,  when  we  reach  a  further  point  in  this  case,  it 
may  be  necessary  to  determine  very  accurately  just  how  far 
one  who  acts  as  judge — how  far  hie  acts  amount  to  a  per- 
formance of  duties  in  that  particular  office;  but  we  have  ex- 
amined a  great  many  authorities  already  upon  this  subject, 
and  nearly  all  of  them  hold  this:  That  where  a  judge 
andertakea  to  exercise  the  duties  of  a  judge  clearly  against 
a  provision  of  the  statute  of  the  state  that  he  shall  not  ex- 
ercise, where  by  the  statute  of  the  state  he  has  no  right  to 
exercise  such  duties,  that  his  acts  are  entirely  void.  I  be- 
lieve the  rule  of  common  law  was  that  those  acts  were  not 
void,  but  voidable;  but  where  the  acts  are  prohibited  by 
statute,  the  authorities  are  quite  numerous  that  those  acts 
are  entirely  void,  and  that  a  judge  who  thus  acts  is  not  ex- 
empt from  civil  action,  nor  even  from  criminal  action  by 
reason  of  those  acts — he  has  acted  without  authority; 
hence  he  has  acted  simply  as  an  individual,  and  any  damage 
that  he  has  done  anyone  by  reason  of  such  acts  is  no  shield 
to  him  whatever  when  sued  to  recover  damages  from  him 
on  account  of  su3h  action.  There  is  a  class  of  cases, 
so  far  as  the  law  stands,  before  us  now;  it  is  simply  this: 
That  he  undertook  to  do  certain  acts  in  a  matter  wherein  he 
himself  was  an  attorney  at  that  time,  and  it  charges  that 
he  did  that  purely  and  simply  to  further  his  desires  and 
wishes  and  purposes  as  an  attorney, and  nnt  as  a  judge,  and 
he  did  those  acts,  so  far  as  it  appears  now,  directly  in  the 
face  of  the  statute  or  the  common  law  doctrine  that  has  pre- 
vailed in  the  state  and  is  sanctioned  by  statute  in  nearly  all 
the  states.  That  being  true, so  far  as  the  matter  now  stands, 
it  would  be  bringing  these  acts  plainly  within   the  rule  of  a 
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clear  violation  of  a  plain  daty,  and  be  without  joriadiction. 
There  is  a  line  of  cases  that  we  have  examined,  that  go  up- 
on this  theory,  that  if  the  question  is  a  close  one,  and  if 
the  judge  has  exercised  an  honest  judgment  upon  the  mat- 
ter, and  has  apparently  been  fair,  but  determined  that  he 
could  sit  in  the  matter,  and  has  exercised  his  authority  in 
his  judicial  office  in  that  particular  matter,  then  he  will  be 
exempt;  some  courts  going  so  far  as  to  hold  that  bis  action 
will  be  only  voidable,  and  not  void.  But  how  far  this  mat- 
ter may  appear  upon  the  evidence,  or  must  appear  from  the 
answer  and  the  evidence  as  it  now  stands,  we  think  that  ob- 
jection is  not  well  taken.  So  that  we  think  that  the  speci- 
fications named  are  good  as  against    this  demurrer. 

The  last  point  that  I  shall  notice,  is  this:  That  the  speci- 
fications, if  true  as  alleged,  do  not  constitute  such  an 
offense  under  section  56b,  of  the  Revised  Statutes, as  would 
warrant  a  court  in  removing  an  attorney  from  his  office  as 
attorney.  I  will  not  discuss  that  at  all,  but  will  say  that  if 
these  specifications,  are  made  good  by  proof,  we  can  see  no 
reason  why  it  does  not  constitute  an  offense  that  should  re- 
move an  attorney  from  his  office,  or  suspend  him, — one  or 
the  other. 

And  we  overrule  this  demurrer  in  the  Dellenbaugh  case, 
and  will  note  an  exception. 

Judge  Ingebsoll:  Your  Honor,  I  ask  the  court  to  separ- 
ately docket  each  case — to  have  the  docket  show  each  case 
separately  if  the   other  side  has  no  objection. 

The  Coubt:     I  suppose  it  ought  to  be  done. 

Mb.  Hadden:  We  concur,!  think.  We  see  no  objection 
to  it, 

Messrs,  Whitt%  Sanders,  Blandiv^  HiVs  and  Hadden, 
for  Prosecution. 

Messrs,  Ingersoll,  Boynton  and  Hogsetfj  for  Respondent. 
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(Firet  Circuit— Hamilton  Co.,  O.,  Circuit  Court—Nov. Term,  1898.) 

Before  Coz,  Smith  and  Swing,  J  J. 

OEORGE  GUCKENBERGER,  a    taxpayer,    v.   JULIUS  DEX- 

lER  et  al.* 

Refunding  bonded  indebtedness  of  Cincinnati— Authority  of  Sink- 
ing Fund  Commissioners  and  of  Trustees  of  Cin.  So.  Railroad — 

(1).  Rec.  2729a,  B.  S.,  authorizes  the  sinking  fund  oommission- 
ers  of  Cincinnati  to  refund  the  bonded  indebtedness  of  tne 
city  at  a  lower  rate  of  interest.  Ibe  act  of  1898,  (93  O.  L., 
676)  authorizes  the  trustees  of  the  Cincinnati  Southern  Rail- 
road by  proper  indorsement  on  the  bonds  and  coupons  of  the 
city  issued  for  the  construction  of  that  railroad  to  extend 
the  time  of  payment  thereof  at  a  lower  rate  of  interest. 
Held,  that  while  the  latter  law  does  not  use  the  word  *'re- 
fund,'^  it  provides  a  scheme  by  which  the  railway  trustees 
may    virtually  refund  these  bonds. 

Same — Contract  for  refu:iding  indebtedness-  of  Cincinnati  must  be 
performable  within  reasonable  time- 
ly). While  the  act  of  1898  is  the  last  expression  of  the  legislature  on 
the  subject  cf  refunding  these  bonds.  It  doe«  not  in  terms  repeal 
sec.  271^a,  R.  S..  and  the  court  holds  that  there  is  not  neces- 
sarily any  conflict  between  these  laws,  and  thac  they  may 
both  stand,  with  each  board  having  a  right  to  refund  these 
bonds,  with  the  limitation  that  whichever  board  acts  first  and 
refunds  the  bonds,  exhausts  the  power  and  thus  deprives  the 
other  of  the  right  to  perform  the  same  act.  But  any  contract 
made  by  either  board  looking  to  the  refunding  of  these  bonds 
must  have  a  reasonable  operation  with  a  view  to  respecting 
the  rights  of  either  to  perform  the  same  act,  and  therefore 
any  contract  of  this  kind  to  be  binding,  must  not  in  its  nature 
be  prospective  to  an  unreasonable  time  as  to  its  fulfillment, 
and  a  contract  entered  into  by  the  sinking  fund  commiesion- 
er9  to  refund  the  bonded  indebtedness  of  the  city  which  is 
not  to  be  performed  within  three,  four  or  five  years  is  held  to 
be  unreasonable  and  void. 

Same— Refunding  by  sale  of  bonds — Advertisement  and  competition 
required— 

(3).  If  the  refunding  of  the  bonded  indel)tedness  of  the  city   by 

the    sinking   fund     commissioners   under    sec.  2729a,    is   to 

be  accomplished  by  selling  bonds  of  the  city,  sec.  2709,  R.  S., 

would  apply  which  requires  the  sale  to  be  to  the  highest  and  best 


*(For    decision  in  Common  Pleas  in  this   case,    by  Spiegel,    J., 
see  5  Nisi  Prius,  429.) 
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bidder  after  the  adTertisement  prescribed,  aod  a  contract  for 
that  purpose  entered  into  by  the  commissioners  without  ad- 
vertisemeDt  and  without  competition  and  not  to  the  best  bidder 
is  void. 

Same — Increase  of  amount  of  indebtedness  not  permissible. 
(4).  Sec.  2729at  R.  S.,  providing  that  the  aggregate  amount  of 
bonds  issued  by  the  trustees  in  refunding  the  debt  of  the  city 
shall  not  exceed  twenty-six  million  dollars,  a  refunding  con- 
tract therefore  which  inci eases  the  bonded  indebtedness  by 
three  million  dollars  beyond  the  aggregate  amount  of  twenty- 
six  million  dollars,  although  at  a  lower  rate  of  interest,  is 
void. 


Krror  to  the  Coart  of  Common  Pleas  of  Hamilton  county. 

Swing,  J. 

This  is  an  action  to  restrain  the  defendants  from  perform- 
ing a  ctirtain  contract  theretofore  made  by  said  defendant, 
trustees  of  the  sinking  fund  of  the  city  of  Cincinnati,  with 
Roberts  &  Company,  bankers  of  New  Yoik  city,  concerning 
the  refunding  of  $15,610,000  of  the  bonded  debt  of  said 
city. 

This  contract  is  as  follows: 

**  Agreement  made  tbis  loth  day  of  June,  1898,  between 
Roberts  and  Company,  a  corporation  organized  under  tne 
laws  of  the  state  of  New  York,  and  doing  business  in  the 
city  of  New  York  in  said  state  (hereinafter  called  the  bank- 
ers), parties  of  the  first  part,  and  the  trustees  of  the  sink- 
ing fund  of  the  city  of  Cincinnati,  in  the  state  of  Ohio, 
(hereinafter  called  the  trustees)  parties  of  the  second    part: 

*' Whereas,  there  are  now  outstanding  approximately  the 
following  amounts  of  the  following  issues  of  bonds  of  the 
city  of  Cincinnati  (hereinafter  called  outstanding  bonds), 
that  is  to  say, 

'^Cincinnati  Southern  R.  R.    7%    bonds  ma- 
turing in  1902,  say  1494,000 

''Cincinnati  Southern  R.  R.  7  3-10%    bonds 
maturing  in  1902,  say  7,644,00 

"Cincinnati  Southern  R.  R.  6%  bonds  matur- 
ing in  1906,  say  2,890,000 

"Cincinnati  Southern  R.  R.  7  3  10%    bonds 
maturing  in  1906,  say  1,860,000 
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««/^». 


Oincinnati  Southern  B.  B.  7  %  bonds  matur- 

ing  in  1908,  say  835,000 

''Cincinati  Soathern  B.  R.  6%  bonds  matur- 
ing in  1909,  say  896,000 

' 'Founding  Floating  Debt,    7  %  bonds  matur- 

ing,  in  1904  say  992, 000" 


<; 


Total  amount  outstanding  estimated  at  $15,610,000 
And,  Whereas,  the  trustees,  by  virtue  of  the  powers 
now  vested  in  them,  and  the  legislation  hereafter  to  be  had 
amending  or  supplementing  the  same,  propose  to  refund 
the  outstanding  balances  of  the  issues  aforesaid,  whatever 
the  same  may  be,  in  Cincinnati  consolidated  sinking  fund 
bonds  (hereafter  called  refunding  bonds),  of  the  character 
described  in  sections  2729a  and  2729b  of  the  Bevised  Stat- 
utes  of  Ohio,  or  authorized  by  subsequent  legislation;  and 

'*  Whereas,  the  bankers  have  proposed  to  purchase  a 
sufficient  number  of  said  refunding  bonds  to  riifund  said 
outstanding  bonds  upon  the  terms  hereinafter  stated: 

''Now,  therefore,  this  agreement  witnesseth,  that  the  trus- 
tees agree  to  sell  and  deliver  to  the  bankers,  and  the  bank- 
ers agree  to  buy  and  accept  from  the  trustees,  so  many  of 
the  refunding  bonds  hpreinafter  described  as  can  be  law- 
fully issued  and  shall  be  nenessary  to  be  sold  to  provide  for 
the  refunding  of  the  several  issues  of  bonds  above  describ- 
ed, subject  to  the  following  reservations  and  conditions: 

*'l.  All  the  refunding  bonds  to  be  tendered  to  and  pur- 
chased by  the  bankers  under  this  agreement  shall  be  regu- 
larly and  legally  issued;  shall  bear  date  the  1st  day  of  Jan- 
uary or  of  Jul>  of  the  year  in  which  they  are  so  purchased 
by  the  bankers;  shall  be  payable  in  the  city  and  state  of 
New  York;  shall  bear  intprest  at  the  rate  of  three  and  one- 
half  per  centum  per  annum,  payable  semi  annually;  and 
shall  become  due  fifty  years,  and  beredeemable  thirty  years 
from  date.  If  coupon  bonds,  the}  shall  be  of  the  denomin- 
ations of  one  hundred  dollars,  five  hundred  dollars,  and  one 
thousand  dollars  in  such  lots  or  portions  as  the  bankers  may 
designate.  If  registered  bonds,  they  shall  be  of  the  de- 
nomination of  one  thousand  dollars,  or  such  multiple  there- 
of and  in  such    lots  or  portions  as  the  bankers    may    desig- 

[OOPTRIOHT,   1899,   BT  CARL  O.  JAHK.  ] 
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Date.  The  baDkera  may  require  that  each  delivery  be  made 
in  coupon  bonds  or  in  registered  bonds,  or  partly  in  coupon 
bonds  and  partly  in  registered  bonds,  in  such  proportions 
as  they  may  designate;  and  all  such  coupon  bonds  shall  be 
exchangeable  for  registered  bonds  at  the  demand  of  the 
holder  thereof,  if  tendered  in  sums  of  one  thousand  dollars 
or  a  multiple  thereof. 

"2.  For  the  refunding  bonds  thus  to  be  purchased  by 
the  bankers,  they  shall  make  payment  at  the  time  of  the 
delivery  in  the  manner  hereinafter  provided,  either  in  cash, 
or  in  outstanding  bonds  of  the  issues  to  be  refunded.  If 
said  payment  be  in  cash,  it  shall  be  the  par  value  of  the 
bonds  thus  paid  for,  with  accrued  interest  until  the  time  of 
such  payment.  If  such  payment  be  in  outstanding  bonds, 
the  same  shall  be  accepted  by  the  trustees  at  prices  which 
would  yield  or  represent  to  the  city  of  Cincinnati  in  an- 
nual return  cf  three  aod  one-half  per  centum  per  annum 
upon  the  cost  of  said  bonds  to  said  city,  said  price  and  said 
annual  return  to  be  figured  in  accordance  with  'Price's 
Stock  Values*,  the  number  of  days,  months  and  years  in 
such  computation  to  be  the  unexpired  term  between  the  date 
of  the  delivery  of  said  outstanding  bonds  by  the  bankers  to 
the  trnstes  and  the  date  of  the  maturity  thereof.  As  it  is 
probable  that  the  larger  part  of  the  outstanding  bonds  de- 
livered  by  the  bankers  tc  the  trustees  will  be  delivered  by 
them  before  maturity,  and  therefore,  at  a  premium  over 
and  above  the  par  value  of  said  bonds,  such  premium  may, 
at  the  option  of  the  trustees,  be  paid  in  cash  or  in  refund- 
ing bonds,  or  partly  in  each. 

*'8.  The  bankers  may  only  purchase  refunding  bonds 
for  cash  within  ninety  days  next  before  the  maturity  of  each 
of  the  issues  first  above  mentioned,  and  then  only  to  the 
amount  of  outstanding  bonds  maturing  within  said  ninety 
days.  Unless  enough  bonds  of  any  issue  to  be  refunded 
have  been  delivered  to  the  trustees  prior  to  ninety  days  be- 
fore the  maturity  of  such  ias.ue  to  satisfy  the  trustees  that 
means  of  payment  of  the  outstanding  bonds  of  such  issue 
will  be  provided  by  the  bankers  in  cash  on  or  before  matur- 
ity, the  trustees  shall  be  at  liberty  to  take  such  proceeding 
to  provide  the  required  money  as  to  them  may  seem  neces- 
sary. 
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*'A11  oatstaDding  bonds  above  described  as  and  when  ac- 
quired by  the  bankers  shall  be  by  them  promptly  tendered 
to  the  trustees.  Upon  such  tender  by  the  bankers  to  the 
trustees  of  any  of  the  outstanding  bonds  more  than  ninety 
days  before  the  maturity  of  the  bonds  so  tendered,  the  trus- 
tees shall  accept  the  bonds  so  tendered,  and  pay  the  par 
value  thereof,  and  the  premium,  if  any,  thereon,  with  re- 
funding bonds  and  cash  as  above  provided. 

*' If  the  bankers  shall  fail  to  deliver  said  outstanding 
bonds  under  this  contract  to  the  trustees  in  amounts  and  at 
times  as  follows,  viz:  not  less  than  five  hundred  thousand 
dollars  on  or  before  the  first  day  of  January,  1899;  not 
less  than  one  million  dollars,  on  or  before  the  first  day  of 
July,  1899,  not  less  than  one  million,  five  hundred  thous- 
and dollars  on  or  before  the  first  day  of  January,  1900; 
not  less  than  two  million  dollars  on  or  before  the  first  day 
of  July,  1900;  not  less  than  two  million  five  hundred  thous- 
and dollars  on  or  before  the  first  day  of  January,  1901; 
not  less  than  three  million  dollars  on  or  before  the  first  day 
of  July,  1901,  and  not  less  than  three  million,  five  hundred 
thousand  dollars  on  or  before  the  first  day  of  January,  1902, 
then,  and  upon  such  failure,  and  at  any  time  while  the  same 
continues,  and  notwithrstanding  a  prior  failure  of  similar 
nature  may  have  been  waived,  the  trustees  may  at  their  op- 
tion, terminate  this  contract  by  giving  thirty  days  written 
notice  to  the  bankers  of  their  election  so  to  do;  and  such 
termination  shall  absolutely  discharge  and  put  an  end  to 
this  agreement  and  the  rights  and  liabilities  of  all  parties 
and  their  assigns  thereunder,  and  shall  release  the  bankers 
and  their  assigns  from  all  damages  and  claims  for  damages 
whatsoever,  upon  or  arising  out  of  this  contract  or  any  part 
thereof. 

''4.  In  case  the  state  of  Ohio  shall,  on  or  before  the 
first  day  of  July,  1900,  enact  legislation  authorizing  the 
trustees  to  issue  refunding  bonds  of  said  city  of  Cincinnati 
maturing  fifty  years  after  date  without  privilege  of  redemp- 
tion at  an  earlier  period,  and  payable  both  as  to  principal 
and  interest  in  such  kind  of  lawful  money  as  the  trustees 
may  determine,  for  the  purposes  specified  in  section  2729a, 
of  the  Revised  Statutes  of  Ohio,  as  the  same  now  provides 
or  may  hereafter  be  amended,  the  trustees  shall    issue  and 
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deliver,  and  the  bankers  shall  purchase  and  receive,  refund- 
ing  bonds  maturing  fifty  years  after  date  as  aforesaid,  and 
payable  both  as  to  principal  and  interest  in  gold  coin  of  the 
United  States,  of  or  equal  to  the  present  standard  of  weight 
and  fineness,  and  in  other  respects  of  the  same  character  as 
the  bonds  described  in  article  1,  and  upon  payment  there- 
for in  outstanding  bonds  or  cash  of  a  premium  of  one  per 
centum  of  the  par  value  thereof,  in  addition  to  the  par  value 
and  accrued  interest  from  the  date  of  the  bonds*  until  the 
time  of  such  payment. 

"5.  All  bonds  deliverable  by  or  to  the  trustees  under 
this  contract  shall  be  received  and  paid  for  in  either  the 
city  of  Oincinnati  or  the  city  of  New  York,  as  may  be 
eleoted  by  the  bankers  with  reference    to  each  delivery. 

**6.  On  or  befora  the  first  day  of  January,  1899,  the 
bankers  shall  present  to  the  trustees  evidence  satisfactory  to 
the  trustees  that  a  sufficient  proportion  of  this  contract  has 
been  executed  by  the  bankers  or  their  assigns  approved  by 
the  trustees,  or  has  been  assigned  to  and  assumed  by  as- 
signees similarly  approved  whose  responsibility  is  satisfac- 
tory to  said  trustees,  to  assure  the  provision  for  that  por- 
tion of  the  debt  described  herein  which  matures  in  the  vear 
1902. 

**0n  or  before  the  first  day  of  January,  1904,  the  bank- 
ers shall  present  to  the  trustees  evidence  satisfactory  to  the 
trustees  that  the  remaining  part  of  this  contract  has  been 
sufficiently  executed  by  the  bankers  or  their  assigns,  ap- 
proved by  the  trustees,  or  has  been  assigned  to  and  assumed 
by  assignees  similarly  approved  whose  responsibility  is 
satisfactory  to  the  trustees  to  assure  the  provision  for  that 
portion  of  the  debt  described  herein,  which  matures  after 
the   first   of  January,  1904. 

'*If  the  bankers  fail  to  present  evidence  satisfactory  to 
the  trustees  in  accordance  with  either  of  the  two  paragraphs 
hereof  next  preceding,  then,  and  iu  either  such  event,  and 
at  any  time  thereafter  before  such  satisfactory  evidence  shall 
have  been  presented,  the  trustees  may  at  their  option  term- 
inate this  contract  by  giving  thirty  days  wirtten  notice  of 
their  election  so  to  do  to  the  bankers;  and  such  termination 
shall  absolutely  discharge  and  put  an  end  to  this  agree- 
ment,  and  the  rights  and  liabilities  of  all  parties    and  their 
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assigns  thereunder,  and  shall  release  the  bankers  and  their 
assigns  from  all  damages  and  claims  for  damages  whatso- 
ever upon  or  arising  out  of  this  contract  or  any  part  thereof. 
''7.  The  bankers  may  assign  to  responsible  parties, 
satisfactory  to  the  trustees,  this  contract  as  to  all  of  said 
bonds  or  any  part  or  parts  thereof,  such  assignees  assuming 
and  agreeing  to  perform  all  the  stipulations  of  the  bankers 
herein  to  the  extent  of  the  interest  assigned  to  them  respec- 
tively. Copies  of  every  such  proposed  assignment  shall  be 
forthwith  filed  with  the  president  of  the  trustees,  and  no 
such  assignment  shall  take  effect  until  the  same  shall  have 
been   approved  by  the  trustees. 

"8.     The  trustees  contarct  only  in  their  official  capacity, 
and  in  no  event  are  they  or  any  of  them  to  be   individually 
liable  because  thereof;  and  the    bankers   bind   themselves 
their  successors  and  assigns. 

''In  witness  whereof,  hereto,  and  to  a  duplicate  hereof 
the  parties  of  the  first  part  have  caused  their  name  to  be- 
signed  by  William  Edward  Ooffin,  their  general  manager, 
thereunto  duly  authorized,  and  the  parties  of  the  second 
part  have  caused  the  same  to  be  signed  by  Julius  Dexter 
their  president,  the  day  and  year  first  above  written. 

''Roberts  and  Oompany 
By  W.  E.  Ooffin, 

"General  Manager. 
The  Trustees  of  the  Sinking  Fund 
of  the  Oity  of  Cincinnati,  by 
"Julius  Dexter, 

"President." 

It  is  claimed  by  the  plaintiff  that  in  making  this  contract 
the  said  trustees  exceeded  their  authority  in  that,  by  it,  the 
bonded  indebtedness  of  the  said  city  is  increased  over  three 
millions  of  dollars,  and  that  in  fact,  the  contract  really  con- 
templates a  sale  of  the  bonds  by  the  trustees  rather  than  a 
refunding.  And  further,  that  by  the  contract  the  Cincin- 
nati  Southern  Railway  Trustees  are  deprived  of  the  right 
to  refund  the  bonds  issued  by  the  city  for  the  building  of 
said  railway,  which  by  the  law  of  1898  (93  O.  L.,  672), 
they  are  authorized  to  do. 


it 
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The  right  to  make  this  contract  is  claimed  by  said  trns- 
teea  by  virtue  of  section  2729a,  Revised  Statutes,  which* 
section  is  as  follows: 

''The  sinking  fund  commissioners  in  cities  of  the  first 
grade  ot  the  first  class,  for  the  purpose  of  refunding  the^ 
bondeo  debt,  exclusive  of  street  improvement  bonds,  of  the 
city  for  which  such  trustees  act,  at  a  lower  rate  of  interest, 
and  for  the  purpose  of  buying  the  fee  simple  of  real  estate 
held  by  the  city  under  perpetual  leases,  wherein  is  secured  to 
the  city  the  option  to  buy  the  fee  simple  at  a  fixed  price, 
and  where  the  money  to  buy  can  be  procured  at  a  smaller 
rate  of  interest  on  the  price  than  is  represented  by  the  stip- 
ulated rents,  shall  have  power  to  make  and  issue  the  bonds 
of  such  city,  with  coupons  or  registered,  due  fifty  years, 
and  redeemable  thirty  years  from  date,  bearing  interest  at 
a  rate  not  greater  than  five  per  centum  per  annum,  payable 
semi  annually,   to    an    aggregate    amount   npt   exceeding 

twenty-six  millions  of  dollars,  to  be  known  as consoli* 

dated  sinking  fund  bonds. 

'*The  bonds  shall  be  signed  by  the  president  of  the  trus- 
tees of  the  sinking  fund,  countersigned  by  the  auditor  of 
the  city,  and  have  the  seal  of  the  city  issuing  them  afiBxed/' 

This  section,  with  the  limitations  imposed  by  it, undoubt- 
edly gives  the  sinking  fund  trustees  full  authority  to  re- 
fund the  bonded  indebtedness  of  said  city.  The  act  of  April 
25th,  1898,  supra,  section  2,  is  as  follows: 

''The  trustees  of  the  said  railway  are  hereby  authorized 
by  a  proper  endorsement  or  stamping  on  any  of  the  out- 
standing bonds,  and  the  coupons  thereof,  issued  under  the 
act  to  which  this  is  supplementary,  to  agree  to  an  extension- 
of  time  of  payment  of  said  bonds  for  a  period  not  to  exceed 
forty  years  from  the  maturity  thereof,  upon  the  holders  of 
such  portion  of  said  bonds,  as  said  trustees  may  agree  with, 
agreeing  to  reduce  the  interest  thereof  to  such  rate  as  said 
trustees  shall  fix,  not  exceeding  three  and  a  half  per  centum 
per  annum;  and  said  trustees  are  hereby  further  authorized" 
to  cause  to  be  engraved,  printed  and  attached  to  such  bonds,!* 
such  additional  coupons  as  may  be  necessary  to  evidence  the 
interest  to  be  paid  for  the  extended  time  of  payment  of  said 
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bonds.  Any  expense  incurred  by  reason  of  the  extension 
aforesaid  shall  be  paid  bj  the  city  treasurer,  upon  the  order 
of  the  board  of  trustees  of  such  railway  out  of  any  income 
derived  from  said  railway." 

While  this  act  does  not  use  the  word  '' refund' ',  but  uses 
the  phrase, ''extend  the  time  of  payment",  it  provides  a 
scheme  by  which  the  railway  trustees  may  virtually  refund 
the  bonds  of  said  city  issued  for  the  construction  of  said 
railway;  and  while  this  is  the  last  expression  of  the  legisla- 
ture on  the  subject  of  refunding  these  bonds,  it  does  not  in 
terms  repeal  section  2729a,  supra,  and  we  are  of  opinion 
that  there  is  not  necessarily  any  conflict  between  them,  and 
that  they  may  both  stand,  with  each  board  having  a  right  to 
refund  these  bonds,  with  the  limitation  that  whichever 
board  acts  first  and  refunds  the  bonds  exhaust^  the  power 
and  thus  deprives  the  other  of  the  right  to  perform  the  same 
act.     Both  bodies  can  not  do  the  same  act,  but  either  may. 

It  is  apparent  then,  that  it  is  of  first  importance  to  ascer- 
tain whether  by  this  contract,  the  sinking  fund  trustees 
have  in  a  proper  manner  provided  for  the  refunding  of  these 
particular  bonds,  for  it  will  be  noticed,  that  all  the  bonds 
provided  for  in  the  contract,  except  nine  hundred  and 
ninety-two  thousand  dollars,  are  Southern  Railway  bonds; 
for  it  would  seem  evident,  if  both  boards  are  to  have  the 
right  to  refund  these  bonds,  any  contract  made  by  either, 
looking  to  the  refunding  of  these  bonds,must  havea  reason- 
able operation  with  a  view  to  respecting  the  rights  of  either 
to  perform  the  same  act,  and  it  seems  to  us  clear,  that  any 
contract  of  this  kind  to  be  binding,  must  not  in  its  nature 
be  prospective  to  an  unreasonable  time  as  to  its  fulfillment. 
It  would  be  reasonable  to  hold  that  it  would  not  be  absol- 
utely necessary  that  the  contract  should  be  executed  before 
it  would  be  protected,  for  it  might  be  that  a  contract  of  such 
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magnitude,  and  necessaiilj  Bomewbat  complex,  at  the  beet 
requiring  considerable  time  for  performance,  should  be 
given  considerable  time  for  performance,  forit  would  hardly 
be  probable  that  a  contract  concerning  this  amount  could  be 
performed  in  a  few  days, or  even  a  few  weeks.  At  the  same 
time,  a  contract  which  is  not  to  be  performed  within  three, 
four  or  five  years  would  seem  to  be  unreasonable  as  to  time. 
When  it  is  considered  if  the  contract  is  valid  and  it  does  not 
actually  refund  any  bonds,  but  merely  provides  for  what 
may  be  done,  that  it  in  effect,  takes  away  from  the  other 
board  tbe  right  to  perform  the  same  duty,  it  would  be 
difficult  to  see  how  the  equal  right  of  each  board  to  refund, 
:granted  by  the  legislature,  can  be  maintained  if  oitber 
board  may  forestall  the  other  by  making  a  contract  to  re- 
fund at  an  unreasonable  and  distant  period. 

It  thus  becomes  important,  in  this  view,  to  ascertain, first, 
what  each  part  has  agreed  to  do  by  this  contract.  Tbe  con- 
tract recites  that  the  sinking  fund  trustees  propose  to  re- 
fund the  bonds  theretofore  enumerated,  and  that  the  bank- 
ers propose  to  purchase  a  suflicient  number  of  refunding 
bonds  to  refund  said  outstanding  bonds,  and  then  follows 
the  following  provision:  ''That  the  trustees  agree  to  sell 
and  deliver  to  the  bankers,  and  the  bankers  agree  to  buy 
and  accept  from  the  trustees  *  ♦  *  subject  to  the  fol- 
lowing conditions."  Then  follows  certain  provisions  in  re- 
gard to  the  place  of  payment,  denomination  and  character 
of  bonds.   Then  follow  these  prov^'sions: 

*'For  the  refunding  bonds  thus  to  be  purchased  by  the 
bankers,  they  shall  make  payment  at  the  time  of  delivery 
either  in  cash  or  outstanding  bonds  of  the  issues  to  be  re- 
funded. If  said  paymeut  be  in  cash,  it  shall  be  the  par 
value  of  the  bonds  *  *  *  If  such  payment  be  in  out- 
standing bonds,  the  sanie  shall  be  accepted  by  the  trustees 
at  prices  which  would  yield  or  represent  to  the  city  of  Cin- 
cinnati, an  annual  return  of  three  and  a  half  per  centum 
per  annum  upon  the  cost  of  said  bonds  to  the  said  city 
*     *     *     as  it  is  probable  that  the  larger  part  of  the  out- 
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standing  bonds  delivered  by  the  bankers  to  the  trustees  will 
be  delivered  by  them  before  maturity.'' 

Article  3,  of  the  contract  provides  that  the  bankers  may 
only  purchase  refunding  bonds  for  cash  within  ninety  days 
next  before  the  maturity  of  each  of  the  issues  first  above 
mentioned,  and  then  only  to  the  amount  of  outstanding 
bonds  maturing  within  said  ninety  days,  and  if  this  is  not 
done,  the  trustees  may  proceed  as  to  them  may  ae^tn  neces- 
sary to  provide  the  required  money. 

''All  outstanding  bonds  described  as,  and  when  acquired 
by  the  bankers,  shall  be  by  them  promptly  tendered  to  the 
trustees.  Upon  such  tender  by  the  bankers  to  the  trustees 
of  any  of  the  outstauding  bonds  more  than  ninety  days  be- 
fore the  maturity  of  the  bonds  so  tendered,  the  trustees 
shall  accept  the  bonds  so  tendered,  and  pay  the  par  value 
thereof,  and  the  premium,  if  any.  thereon  with  refunding 
bonds  or  cash  as  above  provided." 

In  this  article  it  is  provided  that  if  the  bankers  shall  fail 
to  deliver  bonds  at  certain  times  and  to  certain  amounts, 
the  trustees  may,  at  their  option,  terminate  the  contract. 
The  bondb  to  be  tendered  in  this  provision  is  commencing 
with  January  1st,  1899,  and  concludes  January  Ist,  1902, 
covering  a  period  of  three  years,  within  which  time,  three 
million,  five  hundred  thousand  dollars  is  in  contemplation 
of  delvery  at  least.  The  sixth  article  provides  that  on  or 
before  January  1st,  1904,  the  bankers  shall  present  to  the 
trustees  evidene  satisfactory  to  the  trustees  that  the  remain- 
ing part  of  this  contract  has  been  sufficiently  executed  by 
the  bankers  for  that  portion  of  the  debt  which  matures  after 
January  1st,  1904. 

It  will  thus  be  seen  that  this  contract  in  any  event,  may 
run,  if  the  hankers  so  desire,  for  a  period  of  five  years, 
provided  they  comply  with  the  purchase  of  outstanding 
bonds  in  the  amounts  therein  specified,  and  whether  or  not 
a  bond  is  delivered  to  the  trustees  more  than  ninety  days 
before  the  maturity  of  the  debt  due  iu  1902,     the    contract 
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may  continae  antil  that  time,  if  the  trastees  do  not  termin- 
ate the  contract.  For  it  will  be  noticed  that  the  bankers 
do  not  agree  to  turn  in  anj  outstanding  bonds  at  any  time. 
All  the  bankers  agree  to  do  is: 

''And  the  bankers  agree  to  buy  and  accept  from  the  trus- 
tees so  many  of  the  refunding  bonds  hereinafter  described 
as  can  be  lawfuUy  issued  and  shall  be  necessary  to  be  sold 
to  provide  for  the  refunding  of  the  several  issaes  of  bonds 
above  described,  subject  to  the  following  reservations  and 
conditions." 

The  next  provision  that  they  agree  to  do  is,  to  turn  over 
to  the  trustees  promptly  any  outstanding  bonds  that  they 
may  have  purchased,  but  the  bankers  nowhere  agree  to 
purchase  any  outstandiug  bonds.  If  the  bankers  do  not  de- 
liver to  the  trustees  the  bonds  at  the  time,  and  in  the 
amounts  therein  specified,  the  trustees  may  terminate  the 
contract,  bat  the  trustees  may  not  exercise  this  privilege; 
and  if  they  should  not,  this  contract  would  be  in  force  for 
more  than  three  years  and  a  half  and  not  a  bond  be  refund- 
ed, for  the  bankers  have  not  agreed  to  deliver  a  single  out- 
standing bond  before  that  time.  This  statement  in  the 
contract,  that,  ''As  it  is  probable  that  the  larger  part  of  the 
outstanding  bonds  delivered  by  the  bankers  to  the  trustees 
will  be  delivered  by  them  before  maturity '\  comes  far 
short  of  being  an  agreement  to  deliver  any  bonds.  Ninety 
days  before  the  maturity  of  the  debt  due  in  1902,  the  bank- 
ers have  agreed  to  buy  from  the  trustees  the  bonds  neces- 
sary to  be  issued  to  redeem  the  bonds  due  ninety  days 
thereafter,  and  it  is  possible  that  this  may  include  all  the 
bonds  then  about  to  mature.  The  effect  of  such  a  contract 
would  be,  that  for  three  and  a  half  years  not  a  bond  would 
be  refunded.  It  is  no  answer  to  this  to  say,  that  it  is  not 
likely  to  occur.  It  is  suBScient  to  say  that  it  may  occur. 
This  leaves  out  of  view  the  further  provision  of  the  contract 
which,  as  to  certain  bonds,  extends  the  life  of  the   contract 
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certainly  to  January  Ist,  1904  and  possibly  antil  ninety 
days  before  the  maturity  of  the  debt  due  in  1909. 

The  fault  with  this  contract  is,  that  it  does  not  refund 
any  bonds.  If  valid  and  binding,  it  may  tie  the  hands  of 
the  Southern  Railway  Trustees,  so  that  they  may  not  re- 
fund these  bonds  for  a  peiiod  of  more  than  three  and  one- 
half  years,  and  yet  not  a  single  bond  be  refunded.  It  seems 
to  us  that  this  is  an  unreasonable  exercise  of  the  right  to 
contract  with  reference  to  the  refunding  of  these  bonds. 
For  while  not  refunding  any  bonds,  the  sinking  fund  trus- 
tees have. prevented  the  Southern  Railway  Trustees  from 
exercising  an  equal  if  not  a  better  right  given  them  by  the 
law.  For  this  reason  we  think  this  contract  invalid  as  to 
the  t>ondB  given  for  the  construction  of  the  Southern  Rail- 
way. 

Section  2709  provides  that: 

**AII  sales  of  bonds  other  than  to  the  sinking  fund  of 
any  municipal  corporation  shall  be  to  the  hig^hest  and  best 
bidder  after  thirty  days^  notice  in  at  least  two  newspapers 
of  general  circulation  in  the  county  where  such  municipal 
corporation  is  situated,  setting  forth  the  nature,  amount, 
rate  of  interest  and  the  length  of  time  the  bonds  have  to 
run,  and  the  time  and  place  of  sale.'" 

We  are  of  opinion  that  this  section  applies  to  the  action 
of  the  sinking  fund  trustees  under  section  2729a,  if  the  re- 
funding of  the  bonded  debt  under  that  section  is  accomp- 
lished by  merely  selling  bonds  to  raise  money  in  order  to 
pay  outstanding  bonds  when  they  mature.  The  language 
of  the  section  is  broad  and  comprehensive.  It  is,  *'all  sales 
of  bonds''  and  there  can  be  no  reason  why  this  section 
should  not  apply  to  a  sale  of  bonds  which  is  necessary  in 
order  to  refund  a  debt,  any  more  than  it  would  be  in  order 
to  raise  money  to  meet  any  other  obligation.  The  sale  to 
the  highest  bidder  after  proper  publication  is  necessary  to 
the  protection  of  the  public.  It  is  as  requisite  in  one  case 
as  in  the  other.      As  to  the  wisdom  of  such  a  law  there  can 
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be  no  question.  Therefore,  if  ibis  contract  is  a  sale  of 
bonds  for  the  purposes  of  raising  money  to  pay  the  out- 
standing bonds,  and  the  refunding  scheme  is  carried  out  in 
this  manner,  the  contract  can  not  stand. 

What  is  the  contract?     The  contract  recites: 

*' Whereas,  the  bankers  have  proposed  to  purchase  a 
sufficient  number  of  such  refunding  bonds  ♦  *  ♦  Now 
therefore,  this  agreement,  witnesseth,  that  the  trustees 
asfree  to  sell  and  to  deliver  to  the  bankers,  and 'the  bankers 
agree  to  buy  and  accept  from  the  trustees.'^ 

^  Evidently  the  contracting  parties  thereto  thought  the 
contract  made  was  simply  a  contract  to  sell  by  the  one  party 
and  a  contract  to  buy  by  the  other. 

The  fact  that  the  contractiug'parties  undesrtood  it  to  be 
a  sale  of  bonds,  would  not  necessarily  make  it  such,  pro- 
vided what  they  did  actually  agtee  to  do  was  not  a  con- 
tract to  buy  and  sell  bonds;  but  we  are  inclined  to  bold  that 
the  provisions  of  the  contract  relating  to  the  buying  by  the 
bankers  of  outstanding  bonds  and  delivering  the  same  to 
the  trustees,  and  receiving  in  return  *bonds  of  the  city,  is 
not  a  sale  of  bonds.  But  the  defect  in  the  contract  is,  that 
there  is  no  agreement  that  any  number  of  bonds  will  thus 
be  refunded,  and  at  the  furthest  it  would  not  be  more  than 
one-half  of  the  bonds  to  be  refunded,  and  in  fact,  it  is  pos- 
sible that  all  the  bonds,  might,  under  this  contract,  be 
taken  ninety  days  before  the  maturity  of  outstanding  bonds, 
which,  we  think  would  be  nothing  else  but  a  sale  of  bonds, 
and  therefore  this  contract  can  not  stand  by  reason  of  bec- 
tion  2709. 

Under  this  contract  it  is  possible  that  the  interest  bearing 
debt  of  the  city  m«iy  be  increased  by  over  three  million 
dollars.  Can  this  lawfully  be  done?  Section  2729a  supra, 
provides  that  the  aggregate  amount  of  bonds  issued  by  the 
trustees  in  refunding  the  debt  shall  not  exceed  twenty-six 
million  dollars.     The  reason  for  this  limitation  becomes  ap- 
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parent  wheu  it  is  known  that  the  bonded  debt  of  the  city  at 
the  time  of  the  passage  of  this  law  was  about  twenty-six 
million  dollars,  including  the  bonds  of  the  city  then  held  by 
the  sinking  fund  trustees.  Therefore,  if  the  entire  debt  of 
the  city  had  then  been  refunded,  there  could  have  been  no 
material  increase  in  the  interest  bearing  debt  by  reason  of 
this  limitation. 

The  last  expression  of  the  legislature  on  the  debt  created 
by  the  Southern  Railway  construction,  supra,  provides  the 
manner  in  which  these  bonds  may  be  refunded.  The  word' 
used  is  '^extended",  but  it  is  in  effect  a  refunding  scheme. 
By  the  terms  of  this  act  there  can  be  no  increase  in  the  in- 
terest bearing  debt.  It  would  hardly  be  reasonable  to  sup- 
pose that  if  these  two  boards  are  given  the  same  right  to 
perform  the  same  duty,  that  in  regard  to  so  important  a 
matter  as  the.  increase  of  the  bonded  debt,  bearing  interest, 
that  one  might  increase  it  when  the  other  could  not. 

Taking  these  two  acts  together  we  are  forced  to  the  con- 
clusion that  the  Southern  Railway  bonded  debt  can  not  be 
ijicreased  by  anr  refunding  scheme  by  either  board,  which^ 
increases  the  interest  bearing  debt,  and  for  this  reason  also 
the  contract  is  invalid. 

Peck  &  Shaffer  and  F.  Herienstein^  for  Plaintiff. 
-    Lawrence  Maxwellj   J.    B.   Foraker,  and  Kirikead  of 
Corporation  Oounsel,  for  Defendant. 


(Eighth  Oirouit— Cuyahoga  Co.,  COircuit  Court— Deo.  Term,  189a) 

Before   Hale,  Caldwell  and  Marvin,  JJ. 

SBTMOUR  P.  ADAMS,  JT2SSE  H.  MORLEY  and  JOSEPH  COL- 
WEIiKas  Executors  of  the  last  Will  and  Testament  of  MOSES 
C.    YOUNGLOVE.    Deceased,    Plaiutiffs,    ▼.      JOSEPH     C. 
SHIELDS,  as  Treasurer  of  Cuyahoga  County,  Ohio,  DefeDdant. 


EamingB  of  corporation  not  propertff  of  stockholderi  until  dividend 
declared — 

(1).  Ihe  net  earniDgs  of  a  corporation  are  the  property  of  the 
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corporatioo  uDtil  aucb  time  as  a  dividend  is  declared,    divid* 
log  the  surplus  amoog  its  stock  holders. 

Same—Scrip  certificates— 
(2).  Issuing  scrip  certificates  to  the  stoolcholders  of  a  corporation^ 
redeemable  in  the  future  in  stock  of  the  company,  for  surplus 
earnings,  is  not  a  division  of  the  surplus  in  money,  or  a  prom- 
ise to  pay  money  among  the  stockholders.  In  such  case  the 
corporation  oontinuee  thereafter  to  be  the  owner  of  such  sur- 
plus, and  the  stookholders  gain  nothing  more  than  a  promise 
to  have  stock  in  the  future  for  the  surplus. 

Same — Certificateg  taxable  by  corporation,  not  by  Btoekholdert — 
(8).  Such  scrip  certificates,  while  outstanding,  represent  to  the 
owner  of  the  same,  the  share  he  will  be  entitled  to  In  the  sur- 
plus capital  of  the  corporation.  And  if  the  company  be  an 
Ohio  corporation,  and  returns  and  pays  taxes  on  all  its  capital 
in  Ohio,  then  such  scrip  certificates  are  not  to  be  listed  for 
taiation  in  Ohio,  and  are  not  taxable. 

False  tax  return— What  constitutes — 
(4).  Under  jec.  2781,  Revised  Statutes  of  Ohio,  the  taxpayer  does 
aot  make  a  false  return,  or  evade  making  a  return,  of  his 
property,  where  he  withholds  such  property  from  his  list  on 
the  honest  belief  that  the  same  Is  not  taxable,  coming  to  saoh 
belief  upon  the  advice  of  eminent  attorneys  at  law. 

County  auditor^ s  pou>er  to  correct  false  tax  returns — 
(5).  The  county  auditor  has  not  Jurisdiction  to  act  under  see.  2781, 
unless  there  has  been  a  false  return,  or  a  return  evaded  with* 
in  the  meaning  of  the  law. 


Error  to  the  Oonrt  of  Common  Pleas  of  Ouyahoga  county. 

Caldwell,  J. 

The  (laintifFs  brought  this  action  to  enjoin  the  defendant 
from  collecting  the  taxes  on  certain  property  that  belonged 
to  Mosea  C.  Yonnglove  in  his  life-time  and  at  the  time  of 
hifl  death,  and  since  his  death  to  the  said  executors  of  hie 
eatate,  which  taxes,  it  is  claimed,  were  by  the  county  audi- 
tor placed  upon  the  county  tax  duplicate  without  warrant  of 
law. 

The  facta  of  the  case  are  mostly  admitted,  and  there  is 
no  serious  controversy  as  to  any  of  them. 

April  18,  1892,  Mosee  C.  ToungloTe    died  teatate.     At 
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"the  time  of  his  death,  and  for  many  years  prior  theieto,  he 
had  resided  in  Cleveland,  Ohio. 

The  executors  of  the  estate,  the  plaintiffs  in  this  action, 
are  residents  of  Cayahoga  county,  Ohio,  and  have  there 
resided  at  all  times  during  their  trust. 

Moses  0.  Younglove,  on  the  day  before  the  2nd  Monday 
of  April  in  each  of  the  following  years,  was  the  owner  of 
and  held  scrip  certificates  in  the  Cleveland  Gas  Light  & 
■Coke  Company,  as  follows: 

shares  of  the  par  value  of     $112,230. 

190,210 
190,i^60 
221,470 
255,800 
255,800 

During  none  of  these  years  did  Mr.  Younglove  include 
in  his  return  of  his  property  for  taxation,  any  of  said  scrip 
•certificates,  nor  did  the  executors  return  them  for  the  year 
1892. 

The  county  auditor,  after  proper  notices  to  the  executors 
and  after  hearing  testimony,  decided  to  tax  fhe  certificates 
for  each  of  the  years  before  named  and  for  the  amount  be- 
fore named,  as  owned  each  year  by  Mr.  Younglove  or  his 
estate;  and  the  auditor,  on  August  15,  1893,  entered  for 
taxation  an  amount  equal  to  the  par  value  or  amount  of  said 
scrip  certificates  of  indebtedness,  increased  by  a  penalty  of 
fifty  per  cent,  of  the  same  for  the  respective  years,  and 
multiplied  the  same  by  the  rate  of  taxation  for  said  years. 
These  entries  were  carried  into  the  auditor's  book  as  pro- 
Tided  by  law,  and  were  placed  on  the  county  treasurer's 
book  for  collection,  and  the  auditor  gave  the  treasurer  the 
•certificates  provided  by  law. 

The  county  treasurer  was  about  to  proceed  to  collect  the 
taxes  and  this  added  increase  by  his  fifty  per  cent,  penalty, 
when  this  action  was  brought  to  restrain  such  a  collection. 
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The  Oleveland  Gas  Light  &  Coke  Company  is  a  corpor- 
ation incorporated  under  an  act  passed  February  6,  1846, 
with  a  capital  of  forty  thousand  dollars,  divided  into  shares 
of  ten  dollars  each.  » 

On  March  17,  1894,  this  act  was  amended  and  the  capi- 
tal increased  to  sixty-five  thousand  dollars. 

The  capital  was,  after  years,  increased,  until  1871  there 
were  75600  shares,  face  value  $756,000. 

In  1893,  by  authority  given,  the  stock  was  increased  to 
$3,00,000,  divided  into  shares  of  $100  each. 

The  Cleveland  Gas  Light  &  Coke  Company  was  an  Ohio 
corporation,  having  its  business  and  property  wholly  within 
Cuyahoga  county,  Ohio. 

June  17th,  1873,  the  board  of  directors  of  said  company 
adopted  the  following  resolution: 

''Whereas,  the  earnings  of  profits  of  this  company 
amounting  to  more  than  $151,200,have,  from  time  to  time, 
been  invested  in  the  extension  of  the  company's  works,  and 
providing  additional  facilities  for  production  and  distribu- 
tion made  necessary  by  the  increased  demand  for  gas,  and 
in  that  manner  a  large  addition  has  been  made  to  the  value 
of  the  property  of  the  company  by  withholding  from  the 
stock-holders  monies  which  have  been  fairly  earned,  and 
but  for  the  above-mentioned  expenditures  would  have  been 
paid  to  tbem;  and, 

**Whereas,  upon  a  fair  and  just  estimate  of  the  property 
of  the  company,  it  has  been  in  this  manner  increased  in 
value  over  the  amount  of  the  present  capital  stock  by  at 
least  the  said  sum  of  $151,200;  and, 

'*  Whereas,  the  stock-holders  desire  to  realize  without  im- 
pairing the  property  of  the  company  or  profits  which  have 
been  thus  invested,  and  to  make  them  more  available; 

**Now  therefore,  it  is  resolved,  that  a  dividend  from  the 
profits  of  the  company  thus  invested,  of  S2  for  each  share 
of  the  present  capital  stock  of  the  company,  to  be  paid  pro 
rata  to  holders  thereof  in  scrip  after  the  form  following, 
which  scrip  shall  entitle  the  respective  holders  thereto  to  all 
the  privileges  and  advantages  declared  and  expressed  there- 


in." 
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The  form  of  the  certificates  of  sciip  used  in  the   different 
issues  of  the  same  is  as  follows: 


**XJ1K     VJlj|£VKl,ANt>   ' 
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The  Cleveland  Gas  Light  &  Coke  Company. 

June  17th,  A.  D.  1873. 

No.  of  Shares 

No of  scrip. 

This  is  to  certify   that 

and heirs  or  assigns  will  be  entitled,  upon  the  sur- 
render of  this  certificate,  to  shares  of  ten  dollars  each  of  the 
capital  stock  of  this  company,  whenever  and  so  soon  as  such 
capital  shall  be  increased  one  hundred  and  fifty-one  thous- 
and and  two  hundred  ($151,200)  or  more, above  the  present 
amount  thereof;  and  until  such  increase  is  made  and  this 
certificate  surrendered  for  conversion,  dividends  from  the 
earnings  of  the  property  or  from  the  proceeds  of  the  sale  of 
its  property,  whether  made  in  money  or  in  scrip,  shall  he 
paid  to  the  owner  of  the  certificate  apoearing  as  such  upon 
the  books  of  the  company,  pro  rata,  with  and  the  same  as 
to  the  owners  of  the  shares  of  the  capital  stock;  provided, 
however,  that  if  at  the  time  of  the  increase  of  the  capital 
stock  there  shall  exist  legal  disability  which  will  prevent  the 
conversion  of  thir*  certificate  into  stock,  there  shall  be  paid 
to  the  owner  thereof  upon  demand  and  its  surrender,  .the 
par  value  in  money  of  the  shares  as  herein  provided  for. 
This  certificate  is  transferable  only  at  the  office  and  upon 
the  bookb  of  the  company. 

''Witness  the  corporate  seal    of    the    company    and    the 
signatures  of  the  president  and    secretary,     at    Cleveland, 

this ....  day  of ,  18 .  . , 

President" 

Secretary. " 

"Seal  of  Company. 

(There  was  printed  on  the  back  of  it  this  language:) 

**For  value  received  the  undersigned 

assigned  and  transfened  unto all Tight 

and  title  to  the  scrip  certificates  of  the  Cleveland  Qas  Light 
&  Coke  Company  and   do    hereby    constitute   and    appoint 

** true  and  lawful  attorney  for  and  in 

'* name  and  behalf  to  make  and  execute  all    necessary 

acts  of  assignment,  transfer  and  surrender required' 
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by  the  terms  of  said  scrip  certificates,  and    the   regulatioDS 
and  by-laws  of  that  company. 

''In  witness  whereof,  I  have    hereunto   set band 

and  seal  this day   of ,18. .  .  . 

''Sealed  and  delivered  in  the 

* '  Presence  of 

Seal." 

The  Cleveland  Gas  Light  &  Coke  Company    made   nine 

issues  in  all  of  scrip  certificates.      The  company  from   year 

to  year  used  the  profits  of  the    company    in    extending   its 

plant,  mains,  etc.,  and  then  gave  out  to   the    stock-holders 

the  scrip  certificates,  which  the  stock-holders  retained  until 

February  14th,  1803,  and  then  they     were   exchanged    for 

stock. 

On  January  22,  1874,  the  board  of  directors    passed    the 

following  resolution: 

"Whereas,  the  earnings  and  profits  of  this  company 
amounting,  in  excess  of  all  previous  dividends,  to  more  than 
$90,730.,  which  amount  has  been  invested  in  the  property 
of  the  company,  increasing  the  value  of  the  same  by  at  least 
that  amount;  and, 

"Whereas,  stockholders  desire  to  realize  without  impair- 
ing Ihe  property  of  the  company  or  profits  which  have  thus 
been  invested,  and  to  make  them  more  available,  and  for 
that  purpose  they  have  this  day  hereunto  duly  authorized 
this  board: 

"Therefore  resolved,  that  a  dividend  from  the  profit  of 
the  company  one  dollar  on  each  share  of  the  present  stock 
and  scrip  $1,  amounting  in  all  to  90,120  shares,  to  be  pnid 
pro  rata  to  the  holders  of  said  stock  and  scrip  respectively, 
in  scrip,  to  be  known  as  scrip  No.  2,  bearing  this  date,  to 
be  issued  in  the  same  form  and  manner  in  all  other  respects 
as  that  known  as  scrip  No.  1,  as  shown  in  the  records  of 
this  company,  on  the  17th  of  June,  1873,  and  bearing  that 
date;  .said  scrip  like  the  former  shall  entitle  the  respective 
holders  thereof  to  all  the  privileges  and  advantages  declared 
and  expressed  therein.'* 

At  the  time  said  scrip  certificates  known  and  numbered 
3,  4,  5,  6,  7,  8  and  9  were  issued,  the  board  of  directors  of 
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said  company  passed  and  placed  on  their  minutes  a  resolu- 
tion similar  in  all  respects  to  the  one  foregoing,  except  that 
each  successive  resolution  provided  fox  issuance  of  scrip  up- 
on all  issues  of  scrip  theretofore  made,  and  the  capital 
stock. 

Aside  from  the  portion  of  the  net  earnings  of  the  said 
company,  used  by  it  as  afore  stated  and  for  which  it  issued 
scrip  certificates,  other  portions  of  the  net  earnings  of  the 
company,  not  used  in  extending  its  property,  were  from 
time  to  time  divided  in  money  among  th&  stockholders  as 
dividends. 

Tbe  Cleveland  Gas  Light  &  Coke  Company  at  all  times 
during  the  years  of  the  issuing  of  said  scrip  certificates  and 
down  to  the  time  of  the  commencement  of  this  action  re- 
turned from  year  to  year  to  the  proper  oflScer  what  pur- 
ported to  be  a  list  of  its  capital  stock  and  all  its  property, 
and  paid  all  taxes  assessed  thereon.  A  short  time  before 
said  the  Cleveland  Ghs  Li^ht  &  Coke  Company  issued  said 
scrip  certificates  the  first  time,  the  directors  of  the  same 
applied  to  Morrison  B.  Waite,  uf  Toledo,  Ohio,  and  Judge 
Rufua  P.  Ranney  of  Cleveland, Ohio, for  advice  and  counsel 
as  to  whether  the  company  could  issue  scrip  certiScatas;  to 
give  the  company  a  proper  and  legal  form  of  certificates, 
and  as  to  whether  the  form  by  them  furnished  would,  under 
the  laws  of  Ohio,  be  the  subject  of  taxation.  The  directors 
of  the  corporation  were,  by  these  eminent  jurists,  advised 
as  to  the  form  of  certificate  and  that  the  scrip  certificates 
would  not  be,  under  the  laws  of  Ohio,  taxable. 

The  purpose  of  the  corporation  in  issuing  scrip  certifi- 
cates instead  of  shares  of  stock  for  portions  of  net  earnings 
of  tbe  company  by  it  used  in  the  extension  of  mains,  etc., 
was,  that  it  could  not  issue  such  stock  without  legislative 
permit,  and  if  such  permit  were  obtained,  it  would  be  after 
the  new  state  constitution  which  would  subject  the  company 
to  tbe  laws  under  the  new  constitution,  and  for  certain 
reasons  it  did  not  wish  this  at  that  time. 
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The  queatioDS  of  law  for  determiuation  in  this  case  are: 
Are  the  scrip  certificates  taxable  under  the  laws  of  Ohio? 
And  bad  tbe  auditor,  under  tbe  facts  of  tbe  case,  authority 
of  law  for  placing  tbe  tax  and  penalty  on  tbese  tax  certifi- 
cates in  tbe  year  1892  for  tbe  years  1887,  1888,  1889, 
1890.  1891  and  1892? 

Tbe  auditor  did  tbis  under  section  2781  of  tbe  Revised 
Statutes,  wbicb  is  as  follows: 

''If  any  person  whose  duty  it  is  to  list  property  or  make 
a  return  thereof  for  taxation,  either  to  the  assessor  or 
county  auditor,  shall  in  any  year  or  years  make  a  false  re- 
turn or  statement,  or  shall  evade  making  a  return  or  state- 
ment, the  county  auditor  shall  for  each  year,  ascertain  as 
near  as  possible,  tbe  true  amount  of  personal  property, 
monies,  credits' and  investments  that  such  persons  ought  to 
have  returned  or  listed  for  not  exceeding  the  five  years  next 
prior  to  the  year  in  which  tbe  inquiries  and  corrections  pro- 
vided for  in  tbis  and  the  next  sections  are  made;  and  to  tbe 
amount  so  ascertained  as  omitted,  for  each  year  be  shall 
add  fifty  per  centum,  multiply  the  omitted  sum  or  sums, 
and  as  increased  by  said  penalty, by  tbe  rate  of  taxation  be- 
longng  to  said  year  or  years,  and  accordingly  enter  the 
same  on  tbe  tax  lists  in  bis  office,  giving  a  certificate  there- 
for to  tbe  county  treasurer  who  shall  collect  tbe  same  as 
other  taxes." 

Counsel  for  defendant  claim  that  the  scrip  certificates 
are  mere  evidences  uf  indebtedness. or  certificates  of  indebt- 
edness, in  which  tbe  company  agrees  to  pay  in  money,  and, 
as  such,  are  mere  bonds  of  the  company,  and  hence  taxable 
under  section  2746,  Revised  Sattutes,  which  reads: 

**  Personal  property  of  every  description,  monies  and 
credits,  investments  in  bonds,  stocks,  joint  stock  companies, 
or  otherwise,  shall  be  listed  in  the  name  of  the  person  who 
was  the  owner  thereof  on  the  day  preceding  the  second 
Monday  of  April,  in  each  year;  but  no  person  shall  be  re- 
quired to  list  for  taxation  any  share  or  shares  of  the  capital 
stock  of  any  company,  the  capital  stock  of  which  is  taxed  in 
the  name  of  such  company." 
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They  farther  claim  that  they  are  not  shares  of  stock,  as 
the  corporation  had  no  authority  to  issue  them  as  stock,  nor 
did  they  intend  to  do  so,  and,  though  they  may  be  in  some 
respect  like  shares  of  stock,  yet  not  being  stock,  they  are 
not  exempt. 

Counsel  for  plaintiffs  claim  that  the  scrip  certificates  rep- 
resent shares  in  the  capital  of  the  company,  and  the  com- 
pany being  an  Ohio  corporation  paying  taxes  on  it, its  prop- 
erty in  this  state,  there  is  no  authority  of  law  for  requir- 
ing these  scrip  certificates  to  be  listed  for  taxation. 

They  also  claim  that  neither  Mr.  Younglove  nor  the  ex- 
ecutors of  his  estate,  either  fraudulently  or  negligently 
made  a  false  return  or  evasively  withheld  the  return  of  the 
Bcrip  for  taxation,  apd  hence  the  auditor  had  no  jurisdiction 
to  act  under  section  2781. 

The  surplus  or  earnings  of  a  corporation  belongs  to  the 
corporation  and  the  corporation  must  list  the  same  for  taxa- 
tion and  pay  the  taxes  thereon.  The  corporation  ceases  to 
be  such  owner,  and  is  relieved  from  the  taxes  thereon  only 
when  ifdeclares  a  dividend  out  of  such  surplus  and  pays  it 
out  to  the  stockholders.  The  dividend  may  be  declared  by 
the  corporation  and,  instead  of  paying  the  money,  it  may 
issue  to  the  stockholders  scrip  certificates  of  indebtedness. 
This  is  sometimes  done  where  the  money  representing  the 
surplus  is  loaned  out  at  the  time  the  dividend  is  declared, 
or  is,  for  any  otber  reason,  hot  available  at  the  time  the 
dividend  is  declared.  Scrip  certificates  of  this  nature  are  cer- 
tificates of  indebtedness;  they  are  promises  tg  pay, and  usu- 
ally fix  the  time  for  payment  and  bear  interest;  if  not  paid 
when  due,  the  holder  may  sue  on  them  to  recover.  Tha 
company,  by  issuing  such  certificates,  appropriates  the 
money  to  pay  its  declared  dividend  to  its  stockholders.  It 
gives  up  its  right  to  retain  the  money  as  its  own.  On  the 
other  hand,  if  the  corporation  appropriates  its  surplus  to  its 
own  uses,  invests  it  in  its  plant  and  business  in  such  a  way 
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that  the  investment  must  be  permanent, and  then  announces- 
such  investment  to  its  stockholders  and  issues  to  them 
scrip  certificaies^in  which  it  promises  that  it  will  at  some 
time  in  the  future  issue  to  such  stockholders  a  certain 
amount  of  stock  if  the  law  then  permits  such  issue,  the  re- 
sult is  entirely  different.  The  corporation  does  not  in  any 
way  change  its  situation;  it  still  owns,  holds  and  c3ntroIs  as 
its  own,  the  entire  surplus.  It  has  not  declared,  by  word 
or  act,  any  intent  of  giving  up,  'at  the  time,  nor  in  the 
future,  to  the  stock-holders  any  part  of  the  surplus;  it 
makes  no  promise  to  pay;  it  has  done  nothing  to  change 
its  relation  or  the  stockholder's  relation  to  the  surplus. 
The  stockholder  gains  nothing;  he  is  no  richer  after  he 
gets  his  scrip  than  he  was  before;  he  has  no  more  nor  no 
less  than  he  had  in  the  company;  he  gets  no  promise  of  any 
more.  All  that  the  company  has  parted  with  is  a  promise 
to  issue  stock.     All  he  gains  is  a  promise  to  be  given  stock. 

The  certificate  accomplishes  nothing  beyond  this. 

It  is  easy  to  be  misled  by  the  fact  that  the  owners  of  the 
scrip  certificates  can  borrow  money  on  them.  Suppose  the 
scrir  had  never  been  issued,  and  Mr.  Younglove  had  gone 
to  the  directors  and  had  them  certify  by  a  letter  to  him,  the 
amount  of  the  surplus  and  what  part  of  it  would  go  to  him, 
either  in  money  or  stock,  when  the  surplus  should  be  divid- 
ed, he  could  have  taken  his  letter  to  any  bank  in  Cleveland, 
and,  on  the. information  in  it  contained,  he  could  have  bor- 
rowed money  by  pledging  his  prospects  of  sharing  in  any 
future  distribuation  of  such  surplus. 

No  one  would  for  a  moment  contend  that  such  a  letter 
would  be  property,  even  if  it  contained  a  positive  agreement 
to  give  Younglove  his  pro  rata  in  stock  in  the  future,  at 
the  option  of  the  company. 

The  scrip  has  no  value  in  and  of  itself  beyond  its  promise- 
to  iesue  stock;  hence  a  pledge  of  it  can  be  no  security  be- 
yond that  promise. 
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Jane  17,  1873,  the  Cleveland  Gas  Light  &  Coke  Com- 
pany passed  a  resolution  reciting  the  facts,  that  a  surplus 
had  been  earned  and  invested  in  its  works  the  same  as  its 
original  capital,  by  which  the  value  of  the  property  had 
been  largelyMncreased,  and  which  earnings,  if  not  thus 
used,  would  have  been  used  for  dividends,  and  as  the  hold- 
ers of  the  stock  desired  to  realize  without  impairing  the 
property  of  the  company,  or  the  profits  which  have  been 
thus  invested,  and  to  make  them  more  available  therefor  it 
resolved  that  from  the  profits  a  dividend  of  two  dollars  for 
each  share  of  the  present  capital  stock  to  be  paid  pro  rata 
to  the  holders  thereof  in  scrip  after  the  form  following, 
which  scrip  entitled  the  respective  holders  thereof  to  all  the 
privileges  declared  and  expressed  therein. 

This  resolution  declares  a  dividend  in  scrip  of  two  dollars 
on  each  share,  but  how  the  scrip  is  to  be  paid,  is  not  stated; 
in  the  resolution  but,  for  terms  and  manner  of  payment,  re^ 
fera  to  the  scrip  certificate. 

The  certificate  certified  that ,  his  heirs  and   assign?, 

will  be  entitled  to  so  many  shares  of  ten  dollars  each  of  the 
capital  stock  of  the  company,  whenever  and  so  soon  as  such 
capital  stock  shall  be  increased  $151,200  or  more.  Then  it 
provides  for  dividends  on  the  scrip  the  same  as  on  the  stock 
when  future  dividends  of  money  or  stock  are  declared.  Then 
it  provides  that,  if  at  the  time  of  the  increase  of  the  capital 
stock,  there  shall  exist  any  legal  disability  which  will  pre- 
vent the  conversion  of  this  certificate  into  stock,  there  shall 
be  paid  to  the  owner  thereof,  upon  demand  and  its  surren- 
der, the  par  value  in  money,  of  the  shares,  as  therein  pro- 
vided for. 

In  this  resolution  and  scrip,  there  is  no  promise  to  pay 
the  dividend  in  money  except  upon  a  condition  which  never 
arose.  There  was  a  condition  precedent  to  any  promise  io 
pay  money.     The  scrip  being  redeemed    by    the    issue   of 
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stock  when  the  condition  precedent  did  not  exist,  tlie  prom- 
ise to  pay  money  is  now  to  be  considered  as  if  never  made. 

The  entire  plan  and  arrangement  as  set  forth  in  the  pre- 
amble  to  the  resolution  show  there  was  no  intent  to  pay 
money.  Hence  it  follows,  the  scrip  can  not  be  called  cer- 
tifijates  of  indebtedness  and,  therefore,  can  not  be  in  the 
nature  of  a  bond  of  the  company.  If  a  bond  at  all  of  the 
company,  for  any  thing,  it  is  only  for  future  stock,  and,  as 
such,  it  is  not,  within  the  statute,  enumerated  as  taxable 
property. 

Suppose  this  last  statement  to  be  incorrect  and  that  such 
a  bond  is  contemplated  by  the  statute,  then  does  it  follow, 
because  only  investments  in  stocks  in  domestic  corporations 
that  pay  tax  on  the  corporate  property  are  exempt,  that  this 
scrip  not  being  stock,  can  not  be  exempt?  This  must  de- 
pend upon  the  intent  and  purpose  of  the  statute. 

The  policy  of  the  legislature  is  to  tax  investments  in  the 
stock  of  foreign  corporations,  but  not  to  tax  such  invest- 
ments in  domestic  corporations,  where  the  corporation  pays 
taxes  on  all  its  capital  stock.  Why  this  distinction?  It 
is  not  intended  as  a  gratuity,  or  a  charity.  It  is  on  this 
basis:  for  the  purpose  of  taxation,  the  former  kind  of  stock 
i^  considered  a  distinct  kind  of  property  as  distinguished 
from  the  corporate  property,  while  in  the  latter  a  (domes- 
tic company)  investment  in  stock  is  not,  as  property,  con- 
sidered distinct  from  corporate  property.  If  a  domestic 
corporation  has  paid  the  tax  on  its  property,  it  has,  within 
the  meaning  of  the  tax  law,  paid  the  tax  on  the  investment 
in  its  stock.  This  is  certainly  the  meaning  of  the  law,  and 
the  only  reason  for  making  the  exemption.  It  follows  most 
conclusively  that  investments  in  the  stock  of  a  domestic 
corpora:ion,  within  the  meaning  of  the  statute,  means  in- 
vestments in  the  capital  or  corporate  property  of  the  com- 
pany. 

This,  then,  being  the  intent  and  meaning,  it  matters  not 
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how  sach  investment  is  evidenced.  We  need  not,  when  we 
have  the  object  itself,  hnnt  for  the  shadow.  It  is  not  im- 
portant whether  the  shadow  be  a  oertificate  of  stock,  or  a 
scrip  certi6cate  for  stock,  for  the  object  itself  is  invested  in 
the  capital  stock,  and  the  scrip  being  evidence  of  the  in- 
vestment, it  is  not  taxable. 

It  has  been  nrged  that  the  scrip  certificates  are  property^ 
are  assignable,  may  be  separated  in  ownership  from  their 
parent  stock,  and  thas  become  a  distinct  and  independent 
class  of  property.  Suppose  this  is  all  trae,  does  it  follow 
that  it  is  not  exempt  from  taxation? 

The  certificate,  under  any  ownership,  does  no  more  than 
to  represent  a  promise  to  issue  stock,  and  this  promise  re- 
flects upon  it  its  value  and,  as  before  said,  the  property, 
whatever  it  is,  within  the  meaning  of  the  tax  list,  is  the  in- 
vestment in  the  corporation  property,  and  is  not  taxable. 

It  has  been  held  by  the  highest  courts  of  other  states  and 
the  federal  courts,  that  a  scrip  certificate,  wLich  does  not 
promise  to  pay  money  but  only  a  dividend  in  stock,  and 
stiows  that  the  corporation  retains  as  its  own  the  surplus, 
will  not  relieve  the  corporation  from  paying  taxes  on  the 
surplus: 

People's  Gas  Light  Co.  v.  Assessors,  16  Hun,  196; 
People  ex  rel.  v.  Assessors,  76  N.  Y.,  202;  Button  v. 
Bank,  53  Eas.,  454;  Sun  Mutual  Ins.  Co.  v.  Mayor  of  New 
York,  8  N.  Y.,  250;  Bailey  v.  R.  R.  Co.,  22  Wall.,  604; 
Same  v.  Same,  106  U.  S.,  109. 

If  the  company  is  not  relieved  from  payment  of  tax  on 
this  surplus,  then,  if  right  in  what  I  have  said  before,  the 
scrip  owner  need  not  pay. 

The  plaintiff's  claim  that  neither  Mr.  Younglove  nor  they 
as  executors  of  his  estate,  made  false  return  or  statement; 
nor  did  they  evade  making  a  return  within  the  meaning  of 
section  2781,  even  if  these  scrip  certificates  were  taxable. 
This  proposition  is  to  be  determined  by    the    facts    in    the 
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case,  bearing  upon  this  question,  and  the  construction  of 
this  section  by  the  supreme  court.  This  section  has  repeat- 
edly been  before  the  supreme  court  for  construction. 

In  Batterman  v.  Ingalls,  48  Ohio  St.,  468,  and  in  Pro- 
basco  V.  Raines,  50  Ohio  St.,  S79,  that  court  held  that  in 
order  that  a  return  be  false  under  section  2781,  it  must  ap- 
pear that  the  one  making  the  return,  either  designed  to 
mislead  or  deceive  the  as8es8or,or  that  he  at  least  was  guilty 
of  culpable  negligence;  that  the  word  * 'evade*'  in  the  stat- 
ute means  ''to  avoid  by  fraud  or  contrivance. ''  It  would 
seem  to  follow  that  where  there  is  no  false  return  or  evasion 
under  this  section,  there  is  no  authority  under  this  section 
to  correct  or  make  the  return  either  as  to  the  regular  tax  or 
penalty. 

It  only  remains  to  determine  under  the  facts  of  the  case, 
whether  Mr.  Younglove  or  his  executors  had  an  honest  be- 
lief founded  upon  good  and  sufficient  authority,  for  not  re- 
turning the  scrip  certificates  for  taxation. 

The  corporation,  before  issuing  the  scrip  certificates,  took 
the  advise  and  counsel  of  Morrison  R.  Waite,  of  Toledo, 
Ohio,  (who  was  thereafter  the  Chief  Justice  of  the  United 
States),  and  Judge  Ranney  of  Cleveland,  Ohio.  The 
proof  shows  that  these  eminent  attorneys  advised  the  direc- 
tors of  the  corporation,  of  which  advice  Mr.  Younglove  had 
full  knowledge  before  the  certificates  were  issued,  that  these 
certificates  would  not  be  taxable  under  the  laws  of  Ohio. 

There  was  no  material  change  in  the  law  under  which 
this  advice  was  given,  and  the  law,  that  existed  during  the 
time  of  the  issuing  of  these  certificates. 

Mr.  Younglove,  upon  this  advice,  believed  these  tax  cer- 
tificates were  not  taxable,  and,  after  his  death, the  executors 
who  had  the  same  information,  believed  the  same,  as  is 
testified  in  this  case. 

Aside  from  this,  a  large  amount  of  these  tax  certificates 
issued  in  Cleveland    by  the  gas  company,  were  used    freely 
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in  the  banks  of  the  city  of  Cleveland.  It  was  a  matter  of 
public  notoriety.  It  is  much  more  than  likely  that  the  taxiing 
officers  of  the  county  knew  of  the  idxistence  of  these  certifi- 
cates, and  knew  that  they  were  not  returned  for  taxation.  It 
is  not  an  unreasonable  conclusion  in  this  case  to  draw,  that 
nil  parties  had  full  knowledge  as  to  the  existence  of  the 
certificates,  and  that  all  have  for  years  acquiesced  in  their 
non-taxability. 

If  Mr.  Younglove  relied  upon  this  advice  and  counsel 
that  I  have  stated,  and  for  this  reason  did  not  return  his 
tax  certificates  in  the  honest  belief  that  they  were  not  tax- 
able, then  he  was  not  guilty  of  making  a  false  return  or 
evading  a  return  under  section  2781. 

This  being  true,  the  auditor  had  no  right  to  make  the  as- 
sessments in  question  against  the  estate  of  Mr.  Younglove, 
being  entirely  without  jurisdiction  as  before  stated. 

The  injunction  is  allowed  and  made  perpetual. 

Judge  W.  W,  Boynton, and  Squire^  Sanders  &  Dempsey^ 
for  Plaintiffs. 

Peter  Kaiser^  Judge  J,  M.  Jones,  and  Gen,  E.  S,  Myers, 
for  Defendant. 


(Eifhtb  Oircuit— Cuyahoga  Co.,  0.,  Circuit  Court— June  Term,  1898. ) 

Before  Hale,  MarviD  and  Caldwell,  JJ. 

THE  EUREKA  FIRE  &  MARINE    INSURANCE    COMPANY 

V.  J.  L.  BALDWIN. 

Fire  VMurance  policy—  Waiver  of  proof  of  loss—  May  he  shown  on 
averment  that  insured  complied  with  conditions — 

Where,  in  a  suit  on  a  fire  iDsurance  policy  requiring  proof  of  loss 

forthwith,] t  appeared  that  the  proof  bad  only  been  made  nine 

months  after  the  loss,  while  the    petition    averred    generally 

compliance  with  all  conditions,  Held :  Evidence  of  proof  of 

waiver  of  that  condition,  by  the  company,  will  be  admissible 

at  the  trial,  although  no  such  waiver  is  specially   alleged   in 

the  petition. 

Occupation  of  houu—What  will  amount  to — 
Where  the  policy  contains  a  provision  that  it  shall  be    void    if 

Vol.  ZVII.  to  8if .  11.— Boprintod  od  Mcovat  of  erron. 
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Now,  the  evidence,  introduced  in  support  of  the  waiver, 
differed  very  much  from  that  alleged  in  the  petition,  but 
the  court  eajs,  on  page  68G: 

''Then  we  have  an  objection  to  the  proofs  offered  to  ei- 
tablish  the  waiver,  for  that  the  declaration  alleges  that 
waiver  to  have  occurred  in  a  manner  different  from  that 
set  forth  in  the  offer  of  proof.  But  as  the  narr.  without 
the  special  clause,  the  subject  of  controversy,  would  have 
sustained  the  offer,  we  may  treat  this  part  of  it  as  sur- 
plusage. We  understand,  indeed,  that  by  the  strict  rules 
of  pleading,  if  an  allegation  is  made  in  the  declaration 
which  may  be  material  in  the  trial,  though  immaterial  in 
the  pleadings,  it  must  be  proven  as  laid.  But  in  our 
times,  the  severe  rules  of  pleading  find  but  little  encourage- 
ment/' 

And  cites  authorities  in  support  of  that. 

A  large  number  of  cases  are  reported,  in  which,  where 
suit  is  brought  upon  commercial  paper  and  the  endorser  is 
sought  to  be  held,  and  the  allegations  of  the  petition  are 
that  notice  has  been  properly  served  upon  the  endorser,  the 
evidence  may  be  permitted  and  recovery  may  be  had  upon 
showing  that  notice  was  waived  by  the  endorser: 

Taunton  Bank  v.  Richardson  et  al.,  5  Pickering,  444; 
Camp  V.  Bates,  11  Oonn.,  492;  Windham  Bank  v.  Norton 
et  al.,  22  Conn.,  219;  Baney  v.  Baron,  Adm'r.,  1  Fla., 
827;  Blakeiy  v.  Grant,  6  Mass.,  888;  these  are  all  and 
each  upon  that  proposition,  that  where  the  suit  is  brought, 
as  I  have  said,  upon  commercial  paper,  you  may  plead 
notice  to  prove  waiver. 

The  case  of  the  Home  Insurance  Co.  v.  Lindsey  et  el.,  26 
Onio  St.,  348,  is  a  case  to  which  our  attention  was  called. 
The  second  clause  of  the  syllabus  reads: 

''In  an  action  on  a  policy  of  insurance  which  contains 
a  condition  that,  in  case  of  loss,  proof  of  the  loss  shall  be 
made  and  delivered  to  the  insurer  within  thirty  days  after 
the  loss  occurred,  the  petition  of  wnich  does  not  allege 
performance  of  such  condition,  or  a  waiver  on  the  part  of 
the  insurer,   is  bad  on  demurrer." 


i 


TOL.  xvn.        CIRCUIT  COURTS  OF  OHIO.  147 

Eureka  Fire  &  Marine  Ins.  Co.  t.    Baldwin. 

This  case  is  not  directly   in  point  upon   the   case  that  is 

before  us  here.     Here  there  was  an  allegation  of  perform  - 

ance. 

We  are   cited  by  counsel  for  plaintiff   in    error,  to   the 

case  of  Meharin  &  Son  y.  Stone,  37  Ohio  State,  49.  In  that 
case  a  snit  was  brought  upon  a  building  contract,  and 
there  was  a  departure  on  the  part  of  the  plaintiff  in 
the  work  that  was  performed  for  the  defendant  under 
the  contract.  The  petition  alleged  that  the  contract 
had  been  fulfilled  on  the  part  of  the  plaintiff.  On  the  trial 
it  was  sought  on  the  part  of  the  plaintiff,  to  show  that  cer- 
tain alterations  in  the  work  had  been  consented  to  by  the 
defendant,  and  that  thereafter  a  strict  compliance  with  the 
contract  had  been  waived,  and  the  court  there  held  that 
under  the  allegations  of  the  petition  that  there  had  been 
performance  of  the  contract,  it  was  not  competent  to  show 
a  waiver.  The  third  clause  in  the  syllabus  in  the  case 
named,  reads:  "Evidence  tending  to  show  that  the  defend- 
ant waived  the  performance  of  certain  of  the  conditions  of 
the  contract  by  the  plaintiff,  is  not  admissible."  The 
conrt,  on   page  68  in  the  opinion,  say: 

"A  waiver,  by  one  party  to  an  agreement,  of  the  per- 
formance of  a  stipulation  in  his  favor,  is  not  a  perform- 
ance of  that  stipulation  by  another.  It  is  an  excuse  for 
noa -perform ance,  and  as  such  should  be  pleaded"  (citing 
cases).  * 'An  exception  to  this  rule  is  said  to  prevail  in 
actions  by  an  indorsee  against  the  indorser  of  a  prom- 
issory note,  where  evidence  of  a  waiver  of  demand  and 
notice  is  held  admissible  and  suflBcient  to  support  an  al- 
legation   that    demand     was    made,     and    notice    given." 

It  will  be  observed  that  in  the  case  last  read,  the  suit 
was  upon  a  contract,  and  it  was  alleged  on  the  part  of 
the  plaintiff  that  he  had  performed,  on  his  part,  all  that 
was  to  be  performed;  that  was  a  building  contract; 
that  the  thing  for  which  he  was  entitled  to  recover,  ^as 
the    performance  of  the   labor  and    the   furnishing   of   the 
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material  which,  by  the  coDtract,  it  was  agreed  shoald 
be  done.  Whereas,  in  the  case  at  bar,  although  the  furn- 
ishing of  the  proofs  of  loss  is  a  condition  precedent  to  re- 
covery, it  is  not  the  thing,  nor  any  part  of  the  material 
thing  which  makes  the  Insuranoce  Company  the  debtor  of 
the  assured;  the  debt  accrues  because  of  something  else,  to 
wit:  the  issuing  of  the  policy  and  the  occurrence  of  the 
fire,  and  although  proof  of  loss  is  a  condition  precedent  to 
recovery,  it  is  not  the  proof  of  loss  which  is  the  thing  for 
which  recovery  is  sought. 

It  seems  to  us,  that  this  is  more  nearly  akin  to  the  case 
of  commercial  paper.  And  upon  the  authority  of  the 
case  in  West  Virginia,  to  which  attention  is  called,  and  the 
Pennsylvania  case,  we  hold,  that  there  was  no  error  on  the 
part  of  the  court  in  admitting  evidence  to  show  waiver  of 
proofs   of  loss. 

Bat  it  'B  said  that  the  evidence  is  not  sufficient  to  estab- 
lish a  waiver,  when  admitted. 

It  is  conceded  that  if  the  Insurance  Company  denied  all 
liability  under  the  policy,  that  would  be  a  waiver  of  proofs 
of  loss. 

That  proposition  is  established  by  a  large  number  of 
cases  and  authorities: 

May  on  Fire  Insurance,  sec.  459,  (citing  a  large  number 
of  authorities);  Portsmouth  Ins.  Co.  v.  Reynolds,  Adm'r., 
32  6rattan;  The  Aetna  Fire  Iur.  Co.  v.  Sparks,  62 
Qa.,  187:  all  these  sustain  the  proposition  jast  announced. 

But  was  there  a  waiver  ?  Was  there  a  refusal  to  pay  ?  Does 
the  evidence  aatablisb  such  denial  of  liability,  so  as  to  con- 
stitote  a  waiver  of  proofs  of  loss?  The  agent  of  the  company, 
who  solicited  the  insurance  and  through  whom  the  policy 
was  issued,  was  G.  C.  Napes.  After  the  6re  Mr.  Baldwin 
called  on  Mapes.  Mapes  went  to  the  place  where  the  fire 
had  occurred,  and  another  agent,  by  the  name  of  Bohm, 
whom  Mapes  says  was   the  special  agent  of   the  company, 
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aDd  was  an  adjuster,    went   there,    and    after    that  Mapes 
wrote  a  letter  to  Baldwin;  it  reads: 

**Collinwood,  O.,  Agency,  May  26th,  1894. 
J.  L.  Baldwin, 

Dear  Sir:-  Special  Agent  Bohm  says  that  the  vacancy 
of  the  house  would  spoil  the  policy,  and  that  the  company 
would  not  be  liable  for  payment. .  He  also  requested  me 
to  cancel  the  policy  on  the  other  house,  as  it  is  vacant  and 
might  share  a  like  fate.  The  premium  for  the  time  yet  to 
run  would  be  $3.00,  for  which  I  enclose  my  check.  Please 
send  up  the  policy  by  first  mail 

"Respectfully  yours, 

*'G.  C.  Mapes,  Agent." 

By  virtue  of  section  8644,  Revised  Statutes  of  our  state, 
Mapes  was  the  agent  of  this  company.  He  says  in  his 
testimony,  that  Bohm  was  the  special  agent  and  adjuster, 
and  that  he,  Mapes,  wrote  this  letter  after  consultation  with 
Bohm.  We  think  that  there  was  a  waiver  on  the  part  of  the 
company.  We  are  not  prepared  to  say  that  the  jury  found 
wrongfully  on  the  matter  of  waiver  in  any  event. 

But  there  was  another  condition  in  this  policy,  and  that 
condition   reads: 

'*If  the  premises  become  unoccupied  without  the  as- 
sent of  the  Insurance  Company,  the  policy  shall  become 
void.'' 

In  the  written  portion  of  the  policy,   in   the   description 

of  the  premises,  are  these  words: 

"On  the  one  and  one  half  story  frame  shingle  roof  build- 
ing and  its  additions  adjoining  and  communicating,  oc- 
cupied and  to  be  occupied  by  tenant  as  a  private  dwell- 
ing, situate  on  the  North  side  of  North  Depot  St.,  at  Not- 
tingham, Cuyahoga  Co.,  O. " 

The  clause  which  I  have  just  read,  ia  the  description  of 
the  premises  in  the  policy.  There  is  no  dispute  as  to 
what  the  facts  are  about  the  occupancy  of  that  build- 
ing. At  the  time  the  policy  was  issued,  a  tenant  of  the 
owner,  with  his  family,  lived  in  the  building.     They  moved 
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out  about  April,  the  18tb  or  19tb,and  thereafter,  np  to  the  time 
of  the  fire,  a  son  of  the  plaintiff  who  was  employed  in  the 
railroad  yards  daring  the  night,  slept  in  this  house  daring 
the  day,  going  to  the  house  about  ten  o'clock  in  the  morn- 
ing and  leaving  it  about  five  o'clock  in  the  afternoon, and  the 
undisputed  evidence  is  that  this  occurred  every  day.  The 
family  of  the  plaintiff — of  the  owner  of  the  house — lived 
in  the  house  adjoining  this  house.  Water  was  used  from 
this  house,  by  the  family  going  into  this  house  to  get  it, 
and  that  happened  substantially  daily,  perhaps  several  times 

a  day. 

The  son  of  the   plaintiff  who  slept,    in    the  house,    had 

his  bed  tbere  and  things   necessary  for  his   sleeping  in  the 

house;  aside  from  that,  the  house  was  not  occupied. 

The  court  left  to  the  jury  the  question  of  whether  the 
house  was  occupied  or  unoccupied.  Though  I  am  not  auth- 
orized to  speak  for  the  court,  for  myself  I  do  not  un- 
derstand that  where  there  is  no  dispute  as  to  the  facts, 
there  is  any  work  for  the  jury  to  do.  It  seems  to  me  that 
the  court  should  have  said  whether  the  house  was  occupied  or 
unoccupied.  However,  did  the  jury  find  right?  The  jury 
found  specially  that  the  house  whs  not  unoccupied.  We  think 
that  the  jury  found  right  that  the  house  was  not  unoccu- 
pied. We  have  examined  the  cases,  not  only  those  cited  to 
us  in  briefs  of  counsel,  but  others,  and,  without  taking  the 
time  to  go  over  all  the  cases  cited,  we  think  that  there  are 
cases  more  nearly  akin  to  the  case  now  being  considered 
than  those  cited  on  the  part  of  the  plaintiff  in  error,  the 
effect  of  which  is,  to  hold  that  this  house  was  occupied  at 
the  time  of  the  fire. 

I  call  attention  to  the  case  of  the  Phoenix  Insurance  Co. 
V.  Abraham  Tucker,  92  Illinois,  64.  Without  taking  time 
to  read  more  than  the  seventh  clause  of  the  syllabus  and  a 
short  extract  from  the  opinion,  I  should  say  that  the  syll- 
abus which  I  am  about  to  read,  seems  to    sustain   the  posi- 
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tion  that  it  was  proper  to  leave  to  the  jary  the  question  as 
to  whether  the  house  was  occupied,  even  where  there  was 
no  dispute  as  to  the  facts  of  how  the  building  was  used. 

'*7.  What  is  meant  by  the  term  'vacant  and  unoccu- 
pied,' in  a  policy  of  insurance,  as  working  a  forfeiture  of 
the  policy,  is  a  question  of  law;  but  whether  a  house  was, 
at  the  time  of  a  loss,  vacant  and  unoccupied,  within  the 
meaning  of  the  policy,  is  a  question  of   fact  for  the  jury.'' 

It  does  not  fully  sustain  the  proposition ;  but,  however 
that  may  be,  as  I  have  said,  we  think  the  jury  did  not  find 
wrong.  On  page  71  of  the  opinion,  the  court  uses  this 
language: 

**The  object  of  courts,  when  enforcing  a  provision  in  a 
policy  like  this,  should  be  to  endeavor  to  so  construe  it 
as  to  give  effect  to  what  might  reasonably  be  supposed  to 
have  been  the  intention  of  the  parties  when  they  consent- 
ed to  it.  It  will  hardly  be  contended  that  such  a  condi- 
tion requires  that  the  assured,  or  some  of  his  family, 
should  be  actually  in  the  house  all  the  time." 

In  this  case  there  was  the  provision  that  the  policy  should 
be  void  if  the    building  should  be  unoccupied. 

In  the  case  last  cited  the  assi:red  had  lived  in  the  house, 
and  was  living  there  at  the  time  the  policy  was  issued. 
He  thereafter  moved  with  his  family,  but  left  part  of  the 
furniture  in  the  house,  and  he  himself  slept  in  the  house 
for  a  time.  His  son  or  son-in-law  moved  his  goods  into 
the  house  to  arrange  it  to  live  there,  but  they  were  not 
atayiug  there  all  the  time  when  the  fire  occurred.  It  was 
held  that  the  house  was  not  unoccupied. 

Our  own  Supreme  Court,  in  Moody  v.  Insurance  Co., 
52  Ohio  St.,  21,  in  the  opinion  delivered  by  Judge  Wil- 
Hams,  says: 

''What  constitutes  vacancy  or  non-occupancy  of  a  build- 
ing, is  a  question  of  law;  but  whether  a  building  is  vacant, 
or  anoccupied,  or  not,  within  the  meaning  of  the  law,  is 
a  question  of  fact  for  the  jury.     To  constitute  occupancy  of 
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a  dwelliDg-houBe,  it  is  not  easential  that  it  be  continaonslj 
used  by  a  family.  The  family  may  be  absent  from  it  for 
health,  pleasure,  business  or  convenience,  for  reasonable 
periods,  and  the  house  will  not,  on  that  account,  be  con- 
sidered as  vacant  or  unoccupied.  In  the  case  of  the  Insur- 
ance Company  v.  Eiernan,  83  Ky.,  468,  it  is  held,  'that 
the  condition  in  a  policy  on  a  house  described  as  occupied 
as  a  family  residence,  containing  a  condition  ^  that  it  shall 
become  void  if  the  house  'shall  become  vacant  or  un- 
occupied,' the  words  'occupied  as  a  family  residence' 
must  be  regarded  as  but  a  representation  as  to  the  then  use 
of  the  house,  and  the  condition  is  but  an  undertaking  by 
the  insured  that  the  house  shall  not  be  without  an  occupant 
during  the  time  covered  by  the  policy;  and  the  condition 
is  not  broken  or  violated  or  the  policy  become  void  'upon 
the  house  ceasing  to  be  occupied'  as  a  family  residence,  it 
continuing  to  be  occupied  by  one  person,  who  had  access 
to  the  entire  building  for  the  purpose  of  caring  for  it." 

The  court  says  there  that  the  jury  did  not  find  wrong  in 
that  case  in  finding  that  the  house  whs  not  unoccupied. 

This  disposes  of  the  errors  assigned  in  the  case  for 
which  it  is  sought  to  reverse  it,  and  entertaining  the  views 
we  do,  the  judgment  of  the  court  below  is  aflSrmed. 

R.  B.  Lee^  for  Plaintiff  in  Error. 

J.  F,  Herrick^  and  P.  P.  McClurey  for  Defendant  in 
Error. 


(Second  Circuit— Fayette  Co.,0.,Clrcuit  Court— Nov.  Term,  1898.) 

Before  Shearer,  C.  J.,  Summers  and  Wilson,  J  J. 

BARCLAY  V.  SALMON. 

Change  of  venue^Bias^  etc,  of  judge— Statutes  construed. 

(1).  It  is  not  necesaary  to  incorporate  an  affidavit  of  the  interest, 
bias  or  prejudice  of  a  Judge,  made  and  filed  as  provided  in 
section  550,  of  the  Revised  Statutes,  into  a  bill  of  exceptions 
in  order  to  bring  it  b^^fore  a  reviewing  court,  but  it  is  euflSc- 
ient  to  file  it  with  the  petition  in  error. 

(3).  It  is  not  necessary  in  such  an  affidavit  to  state  facts  showing 
interest,  bias  or  prejudice,  but  merely  to  aver  interest,  bias 
prejudice  or  other  disqualifying  fact. 
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(8).  The  right  to  file  saoh  recusation  is  not  limited  to  cases  in 
which  all  of  the  judges  of  a  subdivision  are  so  disqualified, 
but  exists  in  every  cause  or  matter,  pen  ding  before  the  court  of 
common  pleas  in  any  county,  which  may  come  before  a  judge 
so  disqualified. 

Error  to  the  Conrt  of  Common  Pleas  of  Fayette   county. 

This  aait  was  brought  before  a  jnstice  of  the  peace  by 
Salmon  as  receiver,  and  afterward  appealed  to  the  court  of 
common  pleas.  In  his  amended  petition  he  avers,  in  sub- 
stance, his  appointment  and  qualifying  as  receiver  in  a 
certain  action  in  said  court,  and  his  authorization  to  bring 
this  suit;  that  by  the  order  appointing  him  the  defendants, 
to  the  action  in  which  he  was  appointed,  were  directed  to 
deliver  to  him  possession  of  certain  r^al  estate,  and  he  to 
take  possession,  rent  the  same  and  collect  the  rents;  that 
prior  to  the  date  of  his  appointment  the  defendant,  Barclay, 
had  rented  a  part  of  said  premises  for  a  cash  rental;  that 
Barclay  refused  to  surrender  possession  to  him  and,  against 
his  objection  and  protest,  planted  the  same  in  corn  and 
was  about  to  remove  the  same;  that  he,  Simon,  is  the 
owner  of  the  corn  and  entitled  to  the  immediate^possession 
thereof;  that  the  defendants  have  wrongfully  detained  from 
him  the  possession  of  said  corn  to  his  damage  in  the  sum 
of  one  hundred  dollars,  for  which,  and  for  the  recovery  of 
said  corn,  he  prays  judgment. 

To  this  amended  petition  a  general  J^demurrer  was  filed 
and  overruled. 

February  6th,  1898,  Barclay  filed  an'affidavitjn  which  he 
says  that  he  has  good  reason  to  believe  and*does  verily  be- 
lieve that  the  Honorable  H.  B.  Maynard,  one  of  the 
judges  of  said  court  of  common  pleas,  has  a  bias  for 
the  plaintiff  and  a  prejudice  against  the  defendant'  to  said 
cause,  and  is  therefore  disqualified  to'*preside^at  the  trial  of 

[OOPTKIOHT,   1899,   BY  OARL  O.  JAHN.  ] 
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said  cause,  or  to  conduct,  or  hear,  or  determine   any  of  the 
proceedings  therein. 

February  7tb,  1898,  the  following  proceedings  were  had, 
as  appears  from  the  transcript  of  the  journal  entries: 

"'This  day  came  the  plaintiff  and  his  attorney,  and  there- 
upon it  appearing  to  the  court  that  the  defendant  John 
Barclay,  heretofore  filed  herein  his  affidavit,  assigning  that 
Hon.  H.  B.  Maynard,  the  presiding  judge  of  thin  court,  is 
disqualified  from  presiding  at  the  trial  of  said  cause,  for 
the  reasons  stated  in  said  affidavit,  and  the  court,  the  said 
judge  named  in  said  affidavit  presiding,  being  of  the  opinion 
that  said  affidavit  is  not  sufficient,  and  that  the  alleged 
ground  of  disqualification  does  not  exist,  order  that  said 
trial  proceed;  to  which  said  order  of  the  court  the  said  de- 
fendants and  each  of  them  except,  and  against  the  protest 
of  said  defendants,  said  trial  proceeded,  the  said  judge 
named  in  said  affidavit  presiding  thereat,  and  the  defend- 
ants   refused  to  participate  in  said  trial.  ^' 

A  jury  was  impaneled  and  sworn  and  returned  a  verdict 
for  the  plaintiff;  a  motion  for  a  new  trial  was  filed  in  due 
time,  assigning  among  other  grounds, 

''1.  Because  of  irregularity  in  the  proceedings  of  said 
court,  in  that  the  judge  presiding  at  said  trial  assumed  to 
proceed  and  conduct  said  pretended  trial  notwithstanding 
the  disqualification  of  said  judge  so  to  proceed;*'   and 

''6.  Because  all  of  the  proceedings  of  said  court  and  jury 
constituting  said  pretended  trial  were  and  are  wholly  illegal 
and  a  palpable  invasion  of  the  statutory  rights  of  said  de- 
fendants." 

The  motion  for  a  new  trial  was  overruled,  judgment  en- 
tered, and  in  due  time  a  petition  in  error  was  filed  in  this 
court  assigning  as  error  the  overruling  of  the  demurrer  to 
the  amended  petition  and  the  action  of  the  judge  in  presid- 
ing at  the  trial.     No  bill  of  exceptions  was  taken. 

Summers,  J. 

Several  questions  are  presented:  first,  does  the  petition 
state  a  cause  of  action;  second,  is  a  bill  of  exceptions  neces- 
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sary  to  bring  the  affidavit  before  this  court;  and    third,  the 
anfficiency  of  the  affidavit. 

The  averment  of  ownership  in  the  amended  petition 
is  based  upon  the  facts  stated,  for  otherwise  they  are 
not  pertinent,  and  they  are  not  sufficient  to  constitute 
the  receiver  owner  of  the  property  sought  to  be  replevied. 

It  does  not  appear  that  Barclay  was  a  party  to  the  suit  in 
which  the  receiver  was  appointed,  or  that  he  took  the  lease 
lis  pendens.  It  does  appear  that  Barclay  rented  the  land 
for  cash  prior  to  the  appointment  of  the  receiver,  and  this 
precludes  a  presumption  in  support  of  the  judgment  that 
the  entire  crop  was  rent. 

This  conclusion  requires  a  reversal  of  the  judgment,  and 
aa  the  remiioing  questions  are  not  likely  to  arise  in  the 
new  trial,  they  wall  might  be  left  unanswered  did  not  the 
statute  require  this  court  to  pass  upon  all  the  errors  as. 
signed. 

Is  a  bill  of  exceptions  necessary?  In  this  state  it  seems 
to  ba  well  settled  that  affidavits  filed  in  support  of  a  motion 
cannot  be  considered  by  a  reviewing  court,  even  when 
copied  into  the  record  by  the  clerk,  unless  made  part  of  the 
record  by  a  bill  of  exceptions.  Sleet  v.  Williams,  21  Ohio 
St.,  82;  Goldsmith  v.  The  State,  30 Ohio  St.,  208;  Schultz 
v.  The  State,  32  Obio  St.,  276.  But  it  is  not  necessary  in 
order  to  bring  the  motion  before  the  reviewing  court, to  in- 
clude it  in  the  bill  of  exceptions,  although  it  is  not  re- 
quired by  section  5334,  of  the  Revised  Statues,  to  be  made 
a  part  of  the  record.  Section  550  of  the  Revised  Statutes, 
authorizes  the  filing  of  an  affidavit  of  the  fact  of  the  inter- 
est, bias  or  prejudice  of  the  judge,  not  in  support  of  some 
motion  or  application,  but  as  an  original  paper  in  the  case, 
and  upon  its  being  so  filed  and  the  fact  noted  upon  the  trial 
docket,  whether  true  or  rot,  it  disqualifies  the  judge  to  act 
in  that  case,  and  if  he  does  act,  it  is  one  of  the  original 
papers  which  may  be  filed    with  the  petition  in  error  to  ex- 
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hibit  the  error  complained  of,  nnder  section  6716,  of  the 
Bevised  Statutes. 

This  distinction  is  illustrated  in  the  cases  of  Sleet  v. 
Williams,  21  Ohio  St. ,  82  and  Garner  v.  White,  23  Ohio 
St.,  192.  In  each  case  a  motion  was  made  to  discharge 
the  attachment  becaase  the  affidavit,  upon  which  the  writ 
issued,  was  insufficient, and  because  it  was  untrue.  Affidavits 
were  filed  in  support  of  the  motion.  In  neither  case  was 
there  a  bill  of  exceptions, and  in  each  case  the  supreme  court 
passed  upon  the  sufficiency  of  the  affidavits  upon  which  the 
writ  of  attachment  issued,  and  in  each  case  refused  to  pass 
upon  the  questions  sought  to  be  made  b;  the  affidavits  filed 
in  support  of  or  against  the  motions  to  discharge. 

But  it  is  contended  that  the  statute  does  not  authorize 
the  filing  of  an  affidavit  except  when  all  the  judges  in  the 
subdivision  are  interested  or  biased.  If  this  is  so,  then  the 
m  jre  filing  of  an  affidavit  of  interest  or  bias,  in  the  absence 
of  &  showing  that  all  the  judges  of  the  subdivision  were  in- 
terested or  biased,  would  not  bar  the  judge  from  sitting, 
but  the  fact  would  have  to  be  proven,  and  a  bill  of  excep- 
tions would  be  necessary  to  bring  the  evidence  into  the 
record. 

Brewer  J.,  in  City  of  Emporia  v.  Volmer,  12  Kas.,   475, 

478,  savs: 

''The  statute  is  silent  as  to  the  manner  of  establishing  the 
fact.  It  declares  simply  that  the  change  shall  be  made 
when  the  fact  exists.  The  fact  must  exist.  The  court  must 
find  the  fact  to  exist.  If  the  judge's  personal  knowledge 
is  altogether  ignored,  it  will  often  place  him  in  a  position 
of  being  compelled  to  find  that  to  be  a  fact  which  he  knows 
not  to  be  a  fact, — a  fact,  too,  which  carries  with  it  some- 
thing of  an  imputation  upon  himself.  If  it  were  to  be  de- 
termined by  simply  the  affidavit  of  the  defendant,  there 
would  be  almost  numberless  changes  of  venue.  Every  de- 
fendant closely  pressed  would  seek  delay  in  this  manner.  A 
change  of  venue  is  a  wrong  to  the  public,  ubless  the  neces- 
sities of  justice  to  the  defendant  require  it.   It  works  delay. 
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It  causes  expense.  It  endangers  a  prosecntion.  A  defend- 
ant is  easily  persuaded  of  the  prejudice  of  the  judge.  Ad- 
verse rulings  convince  him  of  the  fact,  as  shown  by  the  case 
of  Burke  v.  Mayall,  10  Minn.,  287,  (Gill  226).  It  seems  to 
us,  therefore,  that  this  is  the  true  rule;  that  such  facts  and 
circumstances  must  be  proved  by  affidavits,  or  other  extrin- 
sic testimony,  as  clearly  show  that  there  exists  a  prejudice 
on  the  part  of  the  judge  toward  the  defendant,  and  unless 
this  prejudice  thus  clearly  appears,  a  reviewing  court  will 
sustain  an  ovrruling  of  the  application  on  the  ground  that 
the  judge  must  have  been  personally  conscious  of  the  falsity 
or  non-existence  of  the  grounds  alleged.  It  is  not  sufficient 
that  a  prima  facie  case  only  be  shown — such  a  case  as  would 
require  the  sustaining  of  a  challenge  to  a  juror.  It  must 
be  strong  enough  to  overthrow  the  presumption  in  favor  of 
the  trial  judge's  integrity,  and  of  the  clearness  of  his  per- 
ceptions.'^ 

But,  as  will  appear  from  the  interpretation  given  section 
550  in  the  consideration  of  the  remaining  question,  the  pro- 
vision for  filia^  an  affidavit  is  not  limited  to  cases  in  which 
all  of  the  judges  of  the  subdivision  are  disqualified.  * 

It  is  contended  that  the  affi  lavit  is  insufficient  because  it 

does  not  state  the  fact  of  bias,  but   merely  that   the    affiant 

believes  the  judge  has  a  bias;  and  further    that  it  does    noi 

state  any  facts  showing  bias. 

''An  affidavit  is  a  written  declaration  under  oath  made 
without  notice  to  the  opposite  party." 

I 

Revised  Statutes,  sec.  5262. 

It  is  the  fact  of  interest  or  bias,  set  forth  in  an  affidavit 
by  a  party  or  his  counsel,  that  disqualifies,  and  not  his  be- 
lief. In  proceedings  in  attachment,  sec.  5522,  Revised 
Statutes  provided  that  the  clerk  shall  make  an  order  of  at- 
tachment when  there  is  filed  in  his  office  an  affidavit  of  the 
plaintiff  showing,  among  other  matters,  the  existence  of 
any  one  of  the  grounds  of  attachment.  In  Coston  v.  Paige, 
9  Ohio  St.,  397,  it  is  decided  that, 

'*The  ground  for  an  attachment  may     be    stated    in    the 
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affidavit  in  the  language  of  the  atatate,   without   apecifyiug 
more  particularly  the  facts  intended  to  be  alleged'\ 

And  in  the  following  caeea,  that  such  an  affidavit  is  in- 
sufficient'when  made  merely  on  belief.  Danlevy  &  Co.  v. 
Schartz,  17  Ohio  St.,  640;  Garner  v.  White,  23  Ohio  St., 
192;  Endel  v.  Leibrock,  83  Ohio  St.,  254.  And  as  bear- 
ing  on  the  question  see,  Campbell  v.  Hall  &  Co.,  1  Kas. , 
4S8;  Atchison  v.  Bartholow,  4  Kas.,  124;  Thompson  v. 
Higginbotham,  IS  Kas.,  42. 

At  common  law,  and  in  this  state  until  a  very  recent  date, 
only  interest  required  a  change  of  venue  or  disqualified  a 
judge,  and  the  facts  upon  which  the  interest  arose  had  to 
be  set  out.  Enaggs  v.  Conant,  2  Ohio  26;  State  ex  rel. 
V.  Winget,  37  Ohio  St.,  153. 

The  statute  is  very  broad.  The  truth  of  the  fact  set  out 
is  not  subject  to  inquiry,  at  least  not  in  that  case,  and  to 
bold  thit  a  pirty  or  his  counsel  can  disqualify  a  judge  to 
flit  whenever  he  can  bring  himself  to  believe  tRat  the  judge 
h*as  a  prejudice  against  him  or  a  bias  for  his  adversary,  by 
making  merely  such  a  recusation,  might  be  to  open  wide  the 
door  to  very  grave  abuse.  One  case  has  come  before  us  at 
this  term  in  which  a  party  and  his  counsel  had  come  from 
a  distance  to  be  present  at  a  trial,  and  in  which  on  the 
morning  the  case  was  set  for  trial  such  an  affidavit  was  filed. 
No  provision  is  made  for  notice  or  for  costs  in  case  of  con- 
tinuance or  to  guard  against  abuse. 

It  is  further  contended  that  the  filing  of  an  affidavit  was 
unauthorized  because  it  does  not  appear  that  all  of  the 
judges  of  the  subdivision  were  disqualified.  The  law  of 
1860,  (57  O.  L.,  5)  is  not  materially  different  from  that  of 
1855,  (53  O.  L.,  25),  and  was  carried  into  the  revision  of 
1880  as  section  650.  So  much  of  it  as  is  material  to  the 
question  unHer  consideration  is  as  follows: 

'*In  every  instance  where  a  judge  of  the    court    of  com- 
mon pleas  is  or   shall  be    inter^^ted    in    the   event  of   any 
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cause,  proceeding,  motion,  or  matter  pending  before  tbe 
said  court,  in  any  county  of  bis  district,  *  *  *  on 
affidavit  of  eitber  party  to  said  cause,  «  *  «  op  hjs 
counsel,  showing  tbe  fact  of  sucb  interest,  it  sball  be  tbe 
duty  of  tbe  clerk  of  said  court  to  enter  upon  tbe  docket 
tbereof,  an  order  directing  tbat  tbe  papers  and  all  matters 
belonging  to  said  cause"  sball  be  transmitted  to  tbe  clerk 
of  tbe  court  of  common  pleas  of  an  adjoining  countyj  of 
anotber  subdivision,  wbere  practicable, of  tbe  same  district; 
wbere  uot,tben  to  an  adjoining  county  of  anotber  district/' 

It  will  be  noticed  tbat  tbe  section,  as  it  tben  was,  pro- 
vided for  a  change  of  venue  in  every  case  wbere  tbe  fact 
of  tbe  interest  of  tbe  judge  is  sbown  by  tbe  affidavit  of 
aitber  party  or  bis  counsel.  In  1885,  (82  O.  L.,  24)  tbe 
section  was  amended  to  read : 

''Wben  a  judge  of  tbe  common  pleas  court  is  interested 
in  any  cause  or  matter  pending  before  tbe  court  in  any 
county  of  his  district,  or  is  related  to  either  or  any  party 
to  such  cause;  (»r  is  otherwise  disqualiHed  to  sit  in  sucb  a 
cause  or  matter,  and  there  is  no  other  judge  in  the  same 
subdivision  who  is  not  disqualified,  on  affidavit  of  eitber 
party  to  sucb  cause,  or  matter,  or  bis  counsel,  sbowing"^ 
etc. 

Here  is  tbe  first  material  cbange  in  tbe  law.  It  will  be 
noticed  tbat  not  only  does  interest  in  a  cause  disqualify  a 
judge  to  sit,  but  also  relationsbip  or  any  otber  disqualifi- 
cation  tbat  is  sbown  by  affidavit  of  a  party.  Anotber  im- 
portant cbange  is  tbat  tbe  venue  is  rot  to  be  cbanged  in 
every  instance  an  affidavit  is  filed,  but  only  wben  no  otber 
judge  in  tbe  same  subdivision  is  not  so  disqualified.  Tbe 
clause  ''and  tbere  is  no  otber  judge  in  tbe  same  subdivision 
wbo  is  not  so  disqualified,"  was  not  intended  as  a  limitation 
of  tbe  cases  in  wbicb  an  affidavit  is  authorized,  but  of  tbe 
cases  in  wbicb  tbe  venue  is  to  be  cbanged.  Prior  to  tbis 
amendment  every  case,  in  wbicb  it  was  sbown  by  affidavit 
tbat  tbe  judge  bad  an  interest,  was  to  be  taken  out  of  bis 
jurisdiction;  by  tbe  amendment  be  is,     by    implication    at 
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least,  disqualified  to  sit  not  only  in  cases  in  which  he  is 
shown  by  affidavit  to  have  an  interest,  but  in  every  case  in 
which  his  interest,  relationship  or  other  disqualification  is 
shown  by  affidavit  of  a  party  or  his  counsel,  and  some  other 
judge  of  the  subdivision,  who  is  not  so  disqualified,  is  to 
sit,  or,  if  there  is  none,  the  case  is  to  be  sent  to  another 
county.  A  mere  transposition  of  the  clause  so  that  it  will 
immediately  precede  the  clause  prescribing  the  duty  of  the 
clerk  will  make  plain  the  legislative  intent. 

This  fault  in  the  frame  work  of  the  section  has  been,  as 
we  shall  see,  carried  in  the  amendments  into  the  section  in 
its  present  form. 

Another  source  of  confusion  is  that  the  section  does  not 
in  express  terms,  as  does  the  section  in  relation  to  judges  of 
the  circuit  court,  disqualify  the  judge,  but  does  so  only  by 
necessary  implication.  The  reason  is  that  originally  the 
statute  in  every  case  provided  for  a  change  of  venue,8o  that 
it  was  not  necessary  to  declare  the  judge  disqualified,  and, 
instead  of  redrafting  the  section  and  in  express  terms  dis- 
qualifying the  judge,  the  section  has  been  from  time  to 
time  amended  until  now  it  in  no  instance  provides  for  a 
change  of  venue,  but  only  for  a  judge  who  is  not  disquali- 
fied. 

The  section  was  again  amended  in  1887  (84  O.  L.,  129), 

so  that  interest  in  the    evtnt  of    the    cause    was    the    only 

ground  of  disqualification.      In  1888,  (85  O.    L.,  267),  the 

section  as  it  was  in  1885,  was  restored  verbatim  et  literatim. 

In  1889,  (86  O.  L.,  363),  the  section  was    again    amended 

and  as  so  amended,    is  still  in  force.      It  is  as  follows: 

''Section  550.  When  a  judge  of  the  common  pleas  court 
is  interested  in  any  cause  or  matter  pending  before  the  court 
in  any  county  of  his  district,  or  is  related  to,  or  has  a  bias 
or  prejudice  either  for  or  against,  either  or  any  party  to 
such  cause,  or  is  otherwise  disqualified  to  sit  in  such  cause 
or  matter,  and  there  is  no  other  judge  in  the  same  subdivis- 
ion who  is  not  so  disqualified,  on  the  filing  of    an    affidavit 
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of  either  or  any  party  to  snch  caase  or  matter,  or  of  bia  or 
her  coansel,  setting  forth  the  fact  of  such  interest,  bias  or 
prejudice  or  disqualification,  the  clerk  of  the  court  shall 
enter  the  fact  of  the  filing  of  such  aflSdavit  on  the  trial 
docket  in  such  case,  and  forthwith  notify  the  supervising 
judge  or  if  he  be  disqualified  as  aforesaid,  a  judge  of  some 
other  subdivision  who  is  qualified,  of  the  district,  who  shall 
proceed  in  the  same  manner  as  provided  in  section  469,  of 
the  Revised  Statutes  of  Ohio,  to  designate  and  assign  some 
other  judge  .of  the  district  not  so  as  aforesaid  disqualified, 
to  hold  the  court  and  try  the  cause  where  the  same  is  pend- 
ing; and  it  shall  thereupon  be  the  duty  of  the  judge  so  as- 
signed, to  proceed  and  try  such  cause. '^ 

Previous  to  this  amendment  the  section  provided  that  on 
aflSdavit  showing  the  fact  of  interest  the  clerk  should  act. 
Whether  or  not  it  was  then  necessary  to  state  the  facts 
which  showed  the  fact  of  interest  it  is  not  necessary  to  con- 
sider, for  now  it  is  sufl3cient  to  file  an  affidavit  setting  forth 
the  fact  of  such  interest,  bias,  etc. ;  that  is,  aver  such  in- 
terest, bias,  etc.  And  when  such  an  affidavit  is  filed  the 
duties  of  the  clerk  are  ministerial,  and  not  judicial,  see 
State  V.  Shaw,  43  Ohio  St.,  824,  and  he  should  enter  the 
fact  of  the  filing  on  the  trial  docket,  and  thereupon  the 
judge  is  disqualified  to  sit  in  such  cause  or  matter,  and  if 
there  is  no  other  judge  in  the  same  subdivision  who  is  not  so 
disqualified,  the  clerk  should  forthwith  notify  the  supervis- 
ing judge,  or,  if  he  be  so  disqualified,  a  judge  of  some 
other  subdivision  of  the  district  who  is  qualified. 

The  affidavit  not  setting  forth  Xhefapt  of  bias  or  preju- 
dice, but  merely  the  defendant's  belief  of  such  fact,  was  in- 
safficient  to  disqualify  the  judge,  and  there  was  no  error  in 
his  sitting  in  the  trial  of  the  case.  But  the  judgment  must 
be  reversed  for  error  in  overruling  the  demurrer  to  the 
amended  petition,  and  said  demurrer  is  sustained   and   the 

[OOFTBIOBT,    1899,    BT  OAKL  a  JAHH.  ] 
VOL.    XVII. — 13 


162  CIRCUIT  COURTS  OF  OHIO.        vol.  xvu. 

Kilbourne  &  Jaoobs  MaDufaoturingCo.  y.  Olann  et  al. 

caase   remanded  to   the    court  of  common    pleas  foi   each 
farther  proceedings  as  may  be  authorized  by  law. 

John  Logan,  for  Plaintiff  in  Error. 

Humphrey  Jones,  for  Defendant  in  Error. 


(Sixth  Circuit— Lucas  Co..  O.,  Circait  Court— Oct.    Term,  1896.) 

Before  King,  Haynes  and  Parker,  JJ. 

THE    KILBOURNE   &   JACOBS   MANUFACTURING   CO.   ▼. 

NATHANIBL   P.  GLANN   et  al. 

I 


Bond  of  contractor  for  government  work^ObligcUion  to  pay  for 
*'mcUerials*'  used  in  the  work  ^Scrapers  not  **fnaterial9^^  tpithin 
meaning  of  bond. 

Ihe  provisioD  in  a  bond  given  by    a   contractor   for   work   to  be 

done  for  the  U.    S.   UoYernment,    whereby   he  ie   bound  to 

<<make  full  payment  to  all  persons    supplying   him   labor  or 

materials  in  the  prosecution  of  the   work,*^  does    not  cover 

scrapers  or   any    other  tools  or   implements  furnished  such 

contractor  for  the  performance  of    the    work. 


Haynbs,  J. 

This  action  was  brought  in  the  court  of  common  pleas  by 
the  Kilbourne  &  Jacobs  Manufacturing  Co.  against  Nathan- 
iel P.  Glann  as  principal, and  H.  P.  Glann  and  William  G. 
Gardinier,  as  sureties,  upon  a  bond  that  had  been  entered  in- 
to by  Nathaniel  P.  Glann  with  one  N.  L.  Roberts,  First 
Lieutenant  of  the  Nineteenth  Infantry,  acting  assistant 
quartermaster  of  the  United  States.  The  original  agree- 
ment was  that  Natbaniel  P.  Glann  was  to  fill  the  river  front 
at  Fort  Wayne,  Mich. ;  to  furnish  and  lay  drain  tile,  and 
furnish  and  put  in  earth  from  outside  of  the  reservatioDf  all 
in  accordance  with  the  plans  and  profiles  on  file  in  the  oflBce 
of  the  constructing  quartermaster.  The  United  States  re- 
quire that  there  should  be  a  bond  given,  and  in  pursuance 
of  that  a  bond  was  given,  as  I  have  stated.  So  far  as  this 
case  is  concerned,  that  portion  of  the  bond  that  is  material 
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is  this:     '*Tbat  the  said  Glann  ahall  make  fall  paymenta  to 
all  persona  supplying  bim  labor  or  materiala  in  tbe  proaeoa- 
tion  of  tbe  work  provided  for  in  said  contract." 
Tbe  plaintiff  says  fartber — 

''Tbat  on  tbe  3d  day  of  September,  1896,  it  sold  and  de- 
livered to  said  defendant  Natbaniel  P.  Glann,  24  square 
bowl  wbeel  scrapers  at  tbe  price  of  $35  eacb,  and  for  tbe 
total  sum  of  $840.  Tbat  said  scrapers  were  purcbased 
by  said  defendant  for  tbe  express  purpose  of  being  used, 
and  were  used,  in  tbe  performance  and  prosecution  of 
tbe  work  agreed  to  be  done  by  bim  under  tbe  contract 
witb  tbe  United  StateR  aforesaid.  Tbe  plaintiff  says  tbat 
tbe  said  defendant  bas  not  paid  tbe  purebase  price  of  said 
scrapers,  nor  any  part  tbereof,  altbougb  frequently  request- 
ed by  tbe  plaintiff  to  do  so. ' ' 

Tberefore  be  brings  bis  suit, and  asks  judgment  for  $840. 

A  demurrer  was  interposed  to  tbat  petition  by  tbe  defend- 
ants, and  tbat  demurrer  was  sustained,  and  tbe  plaintiff  not 
desiring  to  plead  furtber,  judgment  was  entered  upon  tbe 
demurrer  in  favor  of  tbe  sureties  in  tbe  case. 

Tbe  question  argued  bere,  and  tbe  real  question  in  tbe 
case  is,wbetber  or  not  tbese  scrapers  come  witbin  tbe  desig- 
nation of  ''materials"  tbat  were  furnisbed  in  tbe  prosecution 
of  tbe  work.  No  autborities  are  cited  by  counsel  for  plain- 
tiff in  error  supporting  bis  position  tbat  tbey  are  materials, 
altbougb  be  says  tbat  be  bas  been  informed  tbat  tbere  are 
certain  decisions  of  courts  of  tbe  United  States  tbat  would 
sustain  tbat  position,  but  be  bas  been  unable  to  find  tbose 
cases.  In  tbe  brief  tbat  be  bas  filed  tbe  cases  cited  largely 
go  to  support  tbe  position  tbat  plaintiff  bad  tbe  rigbt  to 
bring  tbis  suit  upon  tbis  bond  directly,  upon  wbicb  tbere  is 
no  question  made  bere.  Tben  be  cites  a  case  in  14  Pao. 
Bep.  466 — Parkinson  v.  Alexander — wberein  tbe  supreme 
court  of  Kansas  say : 

''Under  tbe  statute,  laborers  and  matezial  men  fumisbing 
work  or  materials  in  tbe  construction  of  a   railroad,   are  so 
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protected  that  they  may  recover  agftinst  the  obligors  on  the 
bond,  where  a  bond  is  given  by  the  contractor  in  pnranance 
of  the  statute,  or  against  the  railroad  company  where  no 
bond  is  given,  for  everything  famished  by  them  which  goes 
into  the  constraction  of  the  railroad,  whether  sach  laborers 
and  material  men  are  employed  by  the  contractor  or  by  a 
sab-contractor;  bat  persons  famishing  only  provisions  or 
goods  which  do  not  go  into  the  constraction  of  the  railroad, 
are  not  so  protected,  unless  sach  goods  or  provisions  are 
famished  to  the  contractor  himself." 

That  seemed  to  throw  a  little  confasion  into  the  case,  bat 
we  have  got  now  the  case  itself.  It  is  foand  reported  in 
37  Kb.  page  110.  Taming  to  the  statute  of  that  state,  it 
provides  that — 

*' Whenever  any  railroad  company  shall  contract  with  any 
person  for  the  construction  of  its  road  or  any  part  thereof, 
such  railroad  company  shall  take  from  the  person  with  whom 
such  contract  is  made  a  good  and  sufficient  bond,  condition- 
ed that  such  person  shall  pay  all  laborers,  mechanics,  and 
material  men,  and  persons  who  supply  such  contractor  with 
provisions  or  goods  of  any  kind,  all  just  debts  due  to  such 
persons,  or  to  any  person  to  whom  any  part  of  such  work  is 
given,  in3urred  in  carrying  on  such  work,  etc.'' 

The  action  was  brought  by  men  who  had  furnished  goods 
o  the  sub-contractor  or  to  the  men  employed  by  the  sub- 
contractor, to  be  applied  on  the  amount  that  was  coming  to 
these  men  for  their  work,  the  sub-contractor  charging  up 
these  goods  as  so  much  money  paid  to  the  workmen.  The 
court  held  in  that  case  that  these  goods  so  furnished  did 
not  come  within  the  statute,  nor  were  they  materials  furn- 
ished for  the  construction  of  the  railroad.  To  that  extent 
the  case  is  against  the  position  taken  by  the  plaintiff.  In 
the  case  at  bar  we  are  clearly  of  the  opinion  that  the  word 
''materials"  does  not  cover  the  scrapers  in  question  any 
more  than  it  would  cover  the  mules  or  horses  that  drew 
them,  or  any  other  tools  or  implements  that  were  used  in 
making  the  excavation  or  filling  that  was  there  made.     Tbey 
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are  not  materials  wbicb  went  into  the  construction  of  the 
work,  or  that  were  used  in  the  prosecution  of  the  work.  For 
this  reason  we  sustain  the  judgment  of  the  court  of  common 
pleas,  and  the  judgment  will  therefore  be  affirmed  at  the 
costs  of  plaintiff  in  error. 

E.   W,  Tolerton,  for  Plaintiff  in  Error. 

B.  i2.  Kinkade,  for  Defendant  in  Error. 


(Jliigbth  Circuit— Lore ifl  Co.,  O.,  Circuit  Court— Oct.  lerm,  1898.) 

Before  Hale,  Marvin  and  Caldwell,  JJ. 
8.  R.  PENFIELD  A  E.    J.   GOODRICH  v.   EMMA    J.    MASON. 


Partnership — Note  by  one  partner  in  firm  name— Liability  of  co- 
partners— 

Where  one  partner,  to  secure  bis  individual  debt,  or  the  debt  of 
an  outsider,  usee  the  name  of  the  firm  without  authority  from 
his  oo*partDerB,  under  such  circumstaDces  that  the  payee  has 
actual  or  cooatructiye  notice  that  the  firm  name  was  so  used 
not  for  the  benefit  or  for  the  business  of  the  firm,  to  hold  the 
other  partners  liable,  the  burden  is  on  the  payee  to  show  that 
Buoh  other  partners  assented  either  before  or  after  the  execu- 
tion or  endorsement  of  the  note  or  bill,  and  that  the  firm 
name  was  used  either  with  their  approval,  or  that  they  after- 
wards ratified  it. 

Error  to  the  Court  of  Common  Pleas   of  Lorain  county. 

Marvin,  J. 

The  case  of  L.  B.  Pen6eld  and  E.  J.  Goodrich  against 
Emma  J.  Mason,  is  here  for  the  second  time  upon  a  petition 
in  error.  At  a  former  term  a  petition  in  error  was  filed  by 
the  prebent  defendant  in  error. 

The  suit  was  brought  in  the  court  of  common  pleas  by 
Mrs.  Emma  J  Mason  against  L.  B.  Penfield  and  E.  J. 
Goodrich  upon  a  promissory  note,  dated  at  Hillsdale, 
Michigan,  on  the  28th  of  January,  1887,  calling  for  the 
payment  of  $600.00,  with  interest  at  eight  per  cent,  in  one 
month  from  date. 


166  CIRCUIT  COURTS  OF  OHIO.        vol.  xvil 

Penfleld  et  al.  v.  Mason. 

Both  defendants  set  up  that  the  note  is  barred  by  the 
statute  of  limitations,  or  rather  that  the  action  is  barred  be- 
cause of  the  statute  of  Michigan,  which  provides  that  suit 
upon  a  contract  not  under  seal  shall  be  brought  within  six 
years  after  the  cause  of  action  arose,  and  our  statute  pro- 
>ides  that  when  an  action  would  be  barred  in  the  state  in 
which  the  action  arose  it  is  to  be  barred  in  our  own  state. 

If  this  were  the  first  suit  brought  upon  this  note,  there 
would  be  no  question  that  the  action  would  be  barred;  be* 
caube  this  suit  was  brought  on  the  25th  day  of  October, 
1895;  but  when  this  action  was  before  the  court  at  the 
former  term,  the  question  was  raised,  and  we  held  that  be- 
cause of  an  action  brought  in  1892,  by  Mason  upon  this 
note,  which  was  dismissed  by  the  court  for  want  of  prosec- 
ution and  not  upon  the  merits,  and  dismissed  after  the  per- 
iod of  six  years  from  the  time  the  cause  of  action  arose, 
and  that  this  suit  was  brought  within  one  year  thereafter, 
that  under  the  provision  of  our  statute  it  was  not  barred. 
But  it  is  said  in  this  case  that  do  proper  evidence  was  in- 
troduced to  show  that  the  first  action  was  not  brought  with- 
in the  time  fixed  by  the  statute  of  Michigan. 

The  evidence  on  this  subject  is  found  on  the  99th  page 
of  the  bill  of  exceptions,  and  is  simply  a  copy  of  the  peti- 
tion, which  was  filed  in  the  case  that  is  said  to  have  been 
brought  in  1892,  together  with  a  copy  of  the  journal  entry 
that  was  made  in  the  case. 

Mr.  E.  G.  Johnson,  who  represented  the  defendants  in 
the  action, made  this  admission  *'I  will  f'dmit  that  the  paper 
offered  by  counsel  for  plaintiff  in  this  case  (and  that  was 
the  petition  filed),  was  filed  in  this  court  in  case  No.  3627 
of  Emma  J.  Mason  against  E.  J.  Goodrich  and  others,  and 
it  was  filed  at  the  time  it  bears  date".  The  objection  made 
is,  that  this  does  not  establish  that  the  action  was  com- 
menced. 

The  journal  of  tbe  court  offered  in   evidence   shows   that 
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the  petition  tbas  Gled  was  afterwards  dismissed  by  the  court 
for  want  of  prosecation  without  prejudice  to  a  new  action. 

No  evidence  was  introduced  to  show  that  a  summons  waa 
issued  upon  this,  but  it  is  admitted  this  petition  was  filed 
in  the  court  of  common  pleas  of  this  county.  The  petition  is 
here  introduced, and  shows  it  was  upon  this  note  and  against 
these  defendants;  it  is  admitted  it  was  filed  in  that  case. 
We  think  that  the  evidence  is  sufficient  to  show,  in  the  ab- 
sence of  any  thing  to  the  contiary,that  the  action  was  com- 
menced within  the  time;  so  we  adhere  to  the  ruling  of  the 
court  at  the  former  hearing  in  this  court,  although  at  that 
time  the  question  of  whether  this  was  sufficient  evidence 
that  that  action  was  commenced  was  not  raised. 

An  examination  of  the  record  shows  that  a  good  many 
objections  were  made  and  a  good  many  exceptions  were 
taken  to  the  introduction  of  evidence,  notablv  on  the  cross* 
examination  of  Mrs.  Mason. 

In  addition  to  the  defense  of  the  statute  of  limitations, 
the  defendant  Goodrich  claims  that  the  note  was  given  by 
Penfield  alone.  Goodiich  and  Penfield  were  partners  do- 
ing A  retail  bnsiness  at  Billsdale,  Michigan,  Goodrich  liv- 
ing in  Ohio,  in  this  county.  He  did  not  spend  his  time  at 
Hillsdale.  Penfield  spent  his  time  at  Hillsdale.  Good- 
rich says  that  Penfield  gave  the  note  and  signed  the  name 
of  the  firm  ** Penfield  &  Goodrich*'  for  a  debt  in  which 
he,  Goodrich,  had  no  interest;  in  which  the  firm  of  Pen- 
field  &  Goodrich  had  no  interest.  That  Mason, the  payee, 
the  plaintitf  bdlow  in  tbii  action, knew  of  that  fact,and  that 
hence  he  is  not  liable  upon  the  note. 

Upon  the  examination  of  Mrs.  Mason  it  was  sought  to 
show  that  she  knew  that  the  note  was  given  in  payment  of 
a  debt  owing  by  her  soniu-law  Allen  to  a  Mr.  Stebbens  of 
Chicago.  The  court  excluded  the  evidence,  ruling  that  the 
questions  put  were  not  proper,  and  it  is  manifest  that  the 
court  did  that  upon  the  ground  that  it    was    not    a    proper 
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croBB-examinatioii  of  Mrs.  Mason;  that  it  was  going  into 
the  defendant's  casA,  because  when  Allen  was  opon  the 
stand,  he  was  permitted  to  testify  to  conversations,  the  same 
conversations  that  were  asked  about  of  Mrs.  Mason,  and  Allen 
was  permitted  to  tell  all  about  it.  There  was  no  error  in 
the  ruling  of  the  court  upon  the  question.  Nor  do  we  find 
that  in  any  of  the  rulings  upon  the  evidence  there  was  any 
error  to  the  prejudice  of  the  plaiutiflFs  in  error,  or  either  of 
them. 

The  court  allowed  evidence  to  be  given  to  show  that  the 
note  was  given  for  money  furnished  to  Penfield  by  Mrs. 
Mason;  that  the  money  thus  obtained  from  Mrs.  Mason 
was  used  in  the  payment  of  a  debt  to  Stebbens;  that  the 
debt  to  Stebbens  was  evidenced  by  promissory  notes  signed 
by  Penfield  &  Goodrich.  That  the  indebtedness  to  Stebbens 
accrued  on  account  of  a  certain  publication  sold  by  Steb- 
bens, called  '* Cram's  Atla8^\  The  evidence  shows  that 
Allen  was  engaged  in  the  selling  of  this  atlas  in  the  state 
of  Michigan.  That  Stebbens,  who  was  either  the  publisher 
or  the  wholesale  dealer,  I  believe  the  publisher  of  the  at- 
las, would  not  sell  to  Allen  upon  his  credit,  and  that  Allen 
made  an  arrangement  with  Penfield  by  which  Penfield 
should  order  the  atlases,  and  Penfield  should  have  a  com- 
mission of  five  per  cent,  upon  such  as  Allen    should  sell. 

Allen  in  his  testimony  says  that  he  donH  remember  that 
that  arrangement  of  paying  five  per  cent,  commission  was 
made;  he  says  so  in  this  record,  but  Penfield  says  it  was; 
so  that  the  jury  were  justified  in  believing  that  it  was 
agreed  upon. 

Now,  when  th's  case  was  before  this  court  at  the  former 
hearing,  in  the  opinion  then  delivered  it  was  said  that  under 
the  evidence,  the  indebtedness  to  Stebbens  was  an  in- 
debtedness of  the  firm  of  Penfield  &  Goodrich;  that  was 
said  by  this  court  upon  the  same  evidence  which  is  found 
in  the  present    record. 
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Penfield  &  Goodrich  were  engaged  in  the  book  basi- 
nesd,  the  selling  of  books  at  Hillsdale.  Here  was  the  pub- 
lication of  an  atlas.  It  is  true  Mr.  Goodrich  testifies  that 
the  atlas  was  not  sold  in  bock  stores,  and  upon  cross-exam* 
ination  he  knows  that  because  he  is  in  the  book  trade,  and 
had  not  been  able  to  get  Cram's  Atlas  to  sell  after  some 
correspondence;  but  we  still  think,  as  announced  in  the 
opinion  before,  that  if  Penfield  went  into  the  business  of 
dealing  in  books  of  a  particular  kind  at  Hillsdale  without 
letting  his  { artner  know  that  he  was  engaged  in  the  selling 
of  that  book,  towit:  Gram's  Atlas,  but  he  was  engaged  in 
that  business  to  the  extent  that  he  was  having  the  books 
bought  on  the  credit  of  Penfield  &  Goodrich,  and  evi- 
dencing the  indebtedness  for  the  books  by  the  notes  of 
Penfield  &  Goodrich,  and  receiving  a  commission  for  the 
publioatiou  thus  furnished,  that  Goodrich  would  be  en- 
titled to  his  proportionate  share  of  that  five  per  cent,  and 
that  it  was    the  business  of  Penfield  &  Goodrich. 

We  do  nit  believe  that  Penfield  could  prevent  Goodrich 
from  having  an  interest  in  the  sale  of  books  at  their  store 
in  Hillsdale;  that  he  couIH  gay  this  publication  I  will  call 
my  own  individual  matter.  I  will  have  the  work  shipped 
to  Penfield  &  Goodrich;  I  will  have  the  firm  of  Penfield 
&  Goodrich  order,  and  have  the  books  paid  for  by  their 
notes;  but  I  will  take  the  profit  of  that  publication,  and 
Goodrich  shall  have  no  part  of  it.  We  still  think  this 
business  belonged  to  the  firm  of  Penfield  &  Goodrirh,  and 
in  this  connection  I  may  as  well  speak  of  the  language  that 
was  used  by  the  court  in  its  charge,  without  stopping  to 
read  it  all.  The  substance  of  it  was,  that  he  had  permitted 
evidence  of  the  dealings  of  Penfield  and  Stebbens  to  be  in- 
troduced, but  that  whatever  the  character  of  the  notes  given 
by  Penfield  &  Goodrich  to  Stebbens  was,  whether  it  was 
an  indebtedness  of  Penfield  &  Goodrich  or  not,  was  a  mat- 
ter with  which  they  had  no  concern. 
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That  is  the  aabataoce  of  what  the  coart  said.  We  think 
that  whether  this  instraction  was  proper  or  not,  it  was  not 
to  the  prejadice  of  either  Penfield  or  Goodrich,  under  the 
view  we  take  of  the  case  that  this  was  the  business  of  Pen- 
field  &  Goodrich. 

If  we  are  rigdt  in  the  proposition  that  this  indebtedness 
to  Stebbens  was  the  indebtedness  of  Penfield  &  Goodrich, 
and  the  money  borrowed  from  Mason  was  ased  to  pay  that 
debt,  then  neither  Penfield  or  Goodrich  suffered  by  this 
charge. 

The  court  said  to  the  jury  that  a  note  gii^en,  signed  with 
the  firm  name,  and  given  by  one  of  the  partners,  prima 
facie  was  the  indebtedness  of  the  co-partnership,  and  that 
the  party  taking  such,  note,  even  though  it  were  given  for 
an  individual  indebtedness  of  the  partner  who  signed  the 
name,  stilljUnless  the  party  accepting  the  note  had  actual  or 
constructive  notice,  (the  court  defined  what  was  mennt  by 
constructive  notice  properly),  that  it  was  not  for  the  busi- 
ness of  the  firm,  then  the  firm  would  be  bound  by  such 
note. 

And  the  court  said  further,  that  the  burden  of  showing 
that  the  payee  of  the  note  or  the  holder  of  the  note  bad 
such  notice,  actual  or  constructive,  that  the  note  was  not 
given  for  a  debt  of  the  firm,  was  upon  the  defendant  under- 
taking to  defend  on  that  ground. 

This  is  urged  upon  ns  as  error,  and  we  are  cited  to  the 
text  and  notes  in  the  17th  Am.  d:  E.  Enc.  of  Law,  at  pages 
1024  and  5,  where  this  language  is  used. 

''The  signature  or  indorsement  of  tbe  name  of  a  firm 
upon  a  bill  or  note  is  presumed  to  constitute  a  joint  obliga- 
tion incurred  in  good  faith  and  in  tbe  regular  course  of 
business,  tbe  burden  of  proof  resting  with  tbe  partners  to 
establish  tbe  contrary;  but  upon  tbe  establishment  of  tbe 
fact  that  tbe  obligation  was  given  by  the  signing  partner  to 
pay  an  individual  debt,  or  to  obtain  a  loan  for  himself,  or 
as  an  accommodation    or  security  for   others,  or  for  a    pur- 
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pose  outside  of  the  scope  of  the  business,  or  for  other  un- 
authorized or  illegal  purpose,  the  burden  is  shifted,  and  it 
then  rest^s  with  the  bolder  to  establish  that  the  partners 
either  authorized  or  subsequently  ratified  its  issue". 

A  large  number  of  authorities  are  cited  to  that  propo- 
sition in  this  work;  quite  a  number  of  those  are  valuable 
and  we  have  examined  them.  But  it  will  be  noticed  that 
the  matter  here  spoken  of  is  where  the  note  is  given  to  pay 
a  debt  of  the  partner  who  signs  the  note,  or  as  accommoda- 
tion or  surety  for  others,  or  purposes  outside  ^of  the  scope 
of  business,  or  for  some  unauthorizad  or  illegal  purpose. 

One  of  the  cases  cited  in  the  notes  referred  to  is  found  in 
5th  Connecticut,  page  574.  The  case  is  that  of  the  New 
York  Firemen's  Insurance  Co.  v.  Bennett  and  others.  That 
is  one  of  the  authorities  cited  in  support  of  the  proposition 
which  I  have  just  read  from  the  Encyclopedia.  I  read  from 
the  syllabus : 

''Though  the  indorsement  of  a  note,  by  one  of  the 
veveral  partners,  in  the  partnership  name,  for  his  in- 
dividual purpose,  without  the  consent  or  knowledge  of  the 
other  partners,  will,  after  the  security  has  passed  into  the 
hands  of  a  bona  fide  holder,  bind  the  fiim;  yet  an  indorsee, 
who,  at  the  time  of  receiving  such  security,  did  not  know, 
but  was  ignorant  through  gross  negligence,  that  it  was  in- 
dorsed under  such  circumstances,  cannot  avail  himself  of  it 
to  subject  the  firm.  The  indorsement  of  a  note  by  one  of 
several  partners,  in  the  partnership  name,  as  surety  for  a 
third  person,  without  the  consent  or  knowledge  of  the 
other  partners,  will  not  bind  the  firm;  and  the  burden  of 
proving  the  authority  of  the  partner  so  using  the  partner- 
ship name,  lies  on  the  creditor  or  holder  of  the  note. 

'"Therefore,  where  A.  B.  and  C.  were  partners,  doing 
business  in  th.e  city  of  New  York,  where  A.  resided,  and  in 
Fredericksburgh  in  Virginia,  where B.  andC.  resided;  and 
A.  indorsed  a  note  in  New  York,  in  the  partnership  name, 
without  the  consent  or  knowledge  of  B.  and  C.  ,as  the  mere 
surety  of  D.  a  third  person,  for  a  debt  previously  due  from 
D.  to  the  indorsee,  the  partnership  having   no    interest    in 
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the  transaction ;  in  an  action  by  the  indorsee,  against  all 
the  partners  as  indorsers,  it  was  held,  that  the  plaintiff 
could  not  recover,  although  the  jury  should  find,  that  he 
had  no  knowledge,  express  or  implied,  of  A's.  want  of  au- 
thority." 

Now  an  examination  of  that  case  will  show  that  the  in- 
•dorsee  was  a  creditor  of  D,  and  that  the  circumstances 
were  such  that  a  prudent  man  would  have  inquired  into 
how  it  came  that  the  partnership  name  was  used  here  as  in- 
dorser  of  that  note  to  secure  the  debt  of  still  another  firm. 
I  will  read  from  the  text  here. 

''By  long  established  law,  originating  in  the  custom  of 
merchants,  a  contract  by  one  partner, having  the  appearance 
of  being  in  behalf  of  the  firm,  is  considered  as  being  oblig- 
atory on  the  partnership.  Whenever  a  bill  is  drawn,  ac- 
cepted or  indorsed,  by  one  of  the  several  partners,  daring 
the  partnership  existence,  and  in  behalf  of  the  firm,  and 
it  gets  into  the  hands  of  a  bona  fide  holder,  the  partners 
are  liable,  though  in  truth  the  partner  negotiated  the  bill 
without  the  consent  of  the  partners,  and  for  bis  own  pecu- 
liar benefit.  But,  in  respect  of  a  person,  who,  at  the  time 
of  receiving  the  bill,  knew  or  had  reason  to  believe,  that 
ihe  parther  negotiated  it  for  his  individual  advantage,  and 
without  the  concurrence  of  his  associats,  the  bill  is  entirely 
unavailable.'' 

Now  the  court  in  the  opinion  held  in  substance  this, 
and  an  examination  of  the  language  used  in  the  En- 
cyclopedia, it  seems  to  me  shows  that  the  text  writer 
meant  this,  where  there  is  a  debt  owing  by  one  of  the 
partners,  or  where  one  of  the  partners  for  the  pur- 
pose of  securing  the  debt  of  some  outsider,  uses  tba 
name  of  the  firm  without  authority,  or  rather  uses  it 
under  such  circumetances  that  the  payee  has  actual  or  con- 
structive notice  that  the  firm  name  was  so  used  for  the 
benefit  of  the  firm  or  the  business  of  the  firm,  then  in  order 
to  hold  the  partners  who  did  not  make  use  of  the  name,  I 
mean  partners  other  than  he  who  signed  the  name,  in  order 
to  hold  the   other  partners,  the  burden  is  upon  the   credit- 
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ora  to  show  that  they  asaented  either  before  or  after  the 
making  of  the  note,  or  the  indorsement  of  the  bill,  that  it 
was  done  either  with  their  approval  or  that  they  thereafter 
with  knowledge  ratified  it.  Bat  the  burden  is,* upon  the 
creditor  to  show  that. 

An  examination  of  every  caae  cited  and  of  some  which 
are  not  cited  in  that  text  we  think  establishes  the  proposi- 
tion that  the  party  to  whom  a  note  is  given  or  who  is  in  any 
way  a  bona  fide  holder  of  the  paper,  is  entitled  to  recover 
where  it  is  apparently  in  the  partnership  business  and  there 
is  no  notice  to  him  that  it  is  not  in  the  partnership  busi- 
ness, and  that  these  other  cases  establish  that  the  burden  is 
upon  the  party  who  seeks  to  show  that  there  was  notice. 

In  the  case  in  the  5th  Connecticut,  to  which  attention 
has  been  called,  the  opinion  contains  a  very  full  discussion 
of  the  rights  of  partners  to  bind  the  firm,  and  of  the  cir- 
cumstances under  which  a  partner  may  be  relieved.  To 
the  same  effect  is  the  case  of  Heffron  v.  Honaford,  40th 
Mich.,  305.  The  case  of  Sebor  v.  Armstrong,  3  Pickering, 
page  5.  *  The  case  of  Hommeii  v.  Ganewell,  5th  Blackford, 
page  210.  Authorities  cited  in  these  cases  fully  justify  as 
we  think  the  charge  of  the  court  upon  the  proposition  which 
has  been  discussed,  and  the  charge  of  the  court    as    given; 

which  I  will  not  stop  to  read,  in  which  the  court  used  lan- 
guage as  to  the  fight  of  a  creditor  who  receives  a  partner- 
ship note  to  collect  upon  it  wher'e  it  is  received  in  good  faith 
and  without  any  notice,  actual  or  constructive, that  it  is  not 
the  note  of  the  firm. 

And  this  disposes  of  the  requests  made  by  the  defendant 
which  were  refused,  which  I  will  not  stop  to  read,  but 
which,  if  the  law  is  as  I  have  stated,  as  we  understand  it  to 
be,  the  court  properly  refused.  We  find  no  error  in  the 
case  for  which  it  should  be  reversed,  and  the  judgment  is 
aflSrmed. 

E.  O.  Johnson  and  W.  B.  Bedortha,  for  Plaintiffs  in 
Error. 

Ben.  W,  Johnson  and  N,  L,  Johnson^  for  Defendant  in* 
Error. 
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(Eighth  Circuit— Lorain  Co.,  O.,  Circuit  Court— Oct.  Term,  1898.) 

Before  Hale,  Marvin  and  Caldwell,  JJ. 
JOSEPH  H.  BALDWIN  v.  8.   CURTH. 

Lease  of  land  on  shares— Orotoing  crops  at  termination  of  term — 
Rights  of  parties— 

tl. )  Where  lacd  is  rented  for  a  term,  on  ebares,  with  the  provision 
that  the  tenant  should  be  entitled  to  his  share  from  crops  put 
in  by  him  and  growing  at  the  time  of  the  termination  of  the 
lease,  the  lessor,  having  entered  into  possession  of  the 
land  at  the  termination  of  the  lease,  has  no  right  to  plow  ap  a 
growing  wheat  field  put  in  by  the  tenant  before  the  termina- 
tion of  the  lease,  and  his  doing  so  is  trespass,  for  which  he 
is  liable  in  damages. 

Same—Comptitation  of  lessor's  one-third— 
(2).  In  the  computation  of  the  value  of    the    lessor's  one-third 
share  in  the  growing  crops,  the  fact  that  the  lessee  will  be  at 
the  expense  of  cutting  and  threshing  the  wheat  in  harvesting 
the  same,  must  be  considered. 

Error  to  the  Oourt  of  Oommon  Pleas  of  Lorain  county. 

Mabvin,  J. 

The  case  of  Joseph  H.  Baldwin  v.  S.  Curth  is  a  pro- 
ceeding in  error,  seeking  to  reverse  the  judgment  of  the 
oourt  of  common  pleas;  and  the  case  grows  out  of  this  state 
of  facts: 

Curth  brought  suit  in  the  court  of  common  pleas,  setting 
out  that  he  leased  from  Baldwin  a  farm  for  a  period  of  two 
years  from  the  first  of  April,  1893.  A  copy  of  that  lease  is 
attached  to  the  petition,  and  among  the  provisions  in  the 
lease  is  that  certain  wheat  which  was  on  the  ground  at  the 
time  the  term  granted  by  the  lease  began,  should  belong  to 
the  lessor,  Baldwin,  who  should  have  a  right  to  takf»  it  off, 
and  if  Ourth,the  les8ee,8hould  leave  any  wheat  growing  up- 
on the  ground  at  the  end  of  his  term,  which  would  be  the 
first  of  April,  1895,  he  should  have  the  right  to  harvest  it, 
giving  to  Baldwin  the  share  which  under  the  custom  of  the 
community,  the  land  owner  would  be  entitled  to  if  the  wheat 
was  raised  upon  shares,  and  the  division  should  be  made  to 
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tiim,  to  be  measared  by  the  bushel.  He  Bays  that  he  did 
leave  twenty-seven  acres  of  wheat  growing  upon  the  land 
-when  his  term  ended  on  the  Ist  of  April,  1895 — wheat 
which  was  sown  in  the  fall  of  1894,  to  be  harvested  in  1895; 
that  Baldwin  shortly  thereafter  entered  upon  the  premises 
and  plowed  up  and  destroyed  twelve  acres  of  this  wheat  to 
ihe  damage  of  Curth  and  in  violation  of  his  rights.  Bald- 
win answers,  admitting  that  the  lease  was  made,  admitting 
that  he  plowed  up  some  wheat  put  in  by  Curth,  bat  says 
the  amount  is  less  by  an  acre  than  that  complained  of;  but 
he  says  the  reason  why  he  did  this  is  because  Curth  put  in 
more  wheat  than  he  had  a  right  to,  and  that  he  had  de- 
stroyed a  meadow  which  he  bad  no  right  to  destroy. 

The  lease  provided  that  the  farming  must  be  done  in  a 
proper  manner,  according  to  the  rules  of  good  husbandry. 
He  says  Curth  did  not  carry  out  that  provision  of  the  lease, 
and  he  files  with  his  answer  a  cross- petition  in  which  he 
flays  that  Curth  cut  down  and  destroyed  three  maple  trees 
of  considerable  value,  for  which  Baldwin  should  have  pay 
from  Curth ;  that  he  destroyed  a  meadow  by  turning  cattle 
upon  it,  after  Baldwin  had  seeded  it  properly  to  grass,  and 
that  he  destroyed  it;  that  he  permitted  certain  fence  posts 
to  be  washed  away  by  high  water  and  that  he  should  pay 
for  these,  thus  charging  Curth  with  waste  in  these  several 
ways,  and  he  asks  a  judgment  against  Curth. 

The  case  was  tried  to  a  jury,  and  the  jury  returned  a  ver- 
dict for  the  plaintiff  in  the  sum  of  $98  and  some  cents. 
There  was  submitted  to  the  jury,at  the  request  of  the  plain- 
tiff,certain  interrogatories  which  were  answered.  Attention 
IB  called  to  these,  because  of  the  fact  that  some  of  the 
law  questions  are  affected  by  the  answers  to  these  ques- 
tions. (I  ought  to  say  a  reply  was  filed  to  this  answer  and 
an  answer  to  this  cross-petition,  in  which  the  plaintiff  says 
it  is  true  that  he  cut  down  three  trees,  but  he  says  he  cut 
ihem  down  with  the  knowledge  and  consent  of  the  defend- 
ant.) j 
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The  lease  provided  that  Oarth  should  have  his    6re-wood< 
from  off  the  premises,  but  that  he    should    not    cut   down 
growing  trees  or  timber   except    by   special    permission   of' 
Baldwin. 

The  first  of  the  interrogatories  propounded   to    the   jurj 
upon  which  they  were  specially    to    find,    reads:    '^Did  the 
plaintiff  cut  down  the  three  trees  with  the    knowledge   and* 
consent  of  the  defendant*'?  And  the  jury  answered  "Tes". 

Second:  ''Is  the  plaintiff  indebted  to  the  defendant  on 
account  of  any  of  the  claims  set  forth  in  the  cross-petition 
of  the  defendant"?     To  which  the  jury  answered  "No". 

Third:  ''If  the  plaintiff  is  indebted  to  the  defendant  on 
account  of  any  of  the  claims  set  up  in  the  cross- petition, 
etc."  Of  course,  there  was  no  occasion  to  answer  this,  because 
the  jury  had  already  answered  that  the  plaintiff  was  not  in- 
debted to  the  defendant  on  account  of  any  of  the  claims  set 
up  in  such  cross- petition. 

An  objection  was  made  upon  the  trial  of  this  case  to  the 
introduction  of  any  evidence  under  the  petition.  The  claim 
is  that  no  cause  of  action  was  set  out  in  the  petition.  The 
theory  upon  which  that  claim  is  made  is,  that  this  is  sub- 
stantially an  action  of  trespass;  that  the  petition  shows  that 
Baldwin  was  entitled  to  this  land  which  he  plowed,  and 
was  entitled  to  its  possession  in  1895  and  that  therefore  be 
could  not  be  held  for  a  trespass  upon  such  land;  that  the 
damages  which  Curth  seeks  to  recover  are  simply  an  inci- 
dent of  that  trespass,  and  unless  an  action  for  trespass  can 
be  maintained,  he  cannot  recover  for  such  incidental  dam- 
ages. 

The  case  of  Brown  and  others  against  Lake,  found  in  the 
29th  of  the  Ohio  State  Reports,  at  page  64,  is  relied  on  to 
sustain  the  proposition  that  the  action  cannot  be  maintained. 

Tha  syllabus  reads: 

"In  an  action  to  recover  damages  for  unlawfully^ 
breaking   and  entering  the  dwelling    bouse   of   the    plain-^ 
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ti£F  and  removing  the  roof  therefrom,  whereby  the  prop- 
erty and  family  of  the  plaintiff  were  exposed  to  the  in- 
clemency of  the  weather,  and  the  plaintiff  became  fiick, 
Held:  That  if  the  plaintiff  fails  to  prove  the  trespass,  no 
recovery  can  be  had  on  account  of  any  of  the  alleged  con- 
sequential damages''. 

In  that  case  the  suit  was  brought  by  a  party  who  was  in 
the  occupation  of  a  certain  dwelling  house,  and  the  suit 
was  against  the  defendant  for  going  upon  the  premises  and 
removing  the  roof  for  the  purpose  of  making  repairs,  and  for 
injury  to  the  health  of  the  plaintiff,  resulting  from  the  in- 
clemency of  the  weather  which  came  in,  by  reason  of  the  re- 
moval of  the  roof.  On  the  trial  it  turned  out  that  the  de- 
fendant had  a  perfect  right  to  enter  upon  the  premises; 
they  were  his,  and  plaintiff  had  no  right  there,  and  the 
court  held  that  since  there  was  no  trespass  that  could  be 
maintained,  no  recovery  could  be  had  for  the  injury  to  the 
plaintiff's  health. 

We  think  there  is  a  clear  case  here  of  trespass  under  the 
decision  in  the  case  of  Wilber  v.  Paine,  1st  Ohio  Reports 
251.  Attention  is  called  here  in  the  argument  to  Swan's 
Treatise,  15th  Edition, pages  825  and  826.  An  examination 
of  these  pages  seems  to  establish  that  Baldwin  was  a  tres- 
passer if  the  averments  of  this  petition  be  true, for  although 
the  term  ended  in  April,  1895,  the  party  who  put  in  the 
crop  had  a  right  to  protect  the  crop  and  harvest  it,  and  may 
maintain  trespass  against  the  owner  for  coming  in  upon  it. 
We  think  the  ruling  of  the  court  that  evidence  could  be 
introduced  under  this  petition  was  right. 

While  the  plaintiff  was  upon  the  witness  stand,  he  was 
asked  what  was  the  fair  market  value  of  this  growing  wheat 
which  was  destroyed  by  Baldwin.  An  objection  was  made 
that  he  had  not  qualified — he  had  not  shown  that  he  was 
prepared  to  give  an  answer  that  would  be  of  any  value.     It 
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was  shown  that  it  ia  only  an  occasional  thing  that  wheat 
is  sold,  growing  wheat,  by  the  acre,  although  some  timeB 
sold  by  administrators  of  estates  of  deceased  persons,  and 
per  daps  by  others  occasionally.  The  plaintiff,  it  seems,  had 
purchased  two  fields  of  growing  wheat.  The  purchase  was 
all  made  at  one  time.  It  was  in  Ashland  county, some  years 
since,  but  he  was  a  farmer,  had  been  farming  on  his  own 
account  for  ten  years,  and  had  that  much  knowledge  of  the 
value  of  growing  wheat.  We  think  it  was  not  error  to  al- 
low him  to  testify  as  to  the  value.  It  might  not  be  of  very 
great  aid  to  the  jury,  but  be  had  some  knowledge  better 
than  a  man  who  knew  nothing  of  farming;  better  than  a 
man  who  never  made  a  purchase,  or  knew  of  a  sale  or  pur- 
chase, of  wheat  upon  the  ground — growing  wheat,  by  the 
acre,  and  we  do  not  think  there  was  any  error  in  allowing 
that  question  to  be  answered. 

The  defendant  put  upon  the  witness  stand  Lawson.  Tay- 
lor, and  he  was  being  examined  with  a  view  to  showing  that 
the  management  of  the  farm  by  Curth  had  not  been  such  bb 
good  husbandry  would  require.  That  he  did  not  properly 
farm  the  land,  and  that  it  was  bad  husbandry  to  have  de- 
stroyed the  meadow  that  it  was  alleged  had  been  destroyed 
— plowed  up  for  the  purpose  of  putting  in  this  wheat,  and 
Taylor  was  asked  about  the  character  of  that  meadow,  for 
this  wheat  was  grown  upon  land  which  had  once  been  a 
meadow.  He  was  finally  asked  the  question,  ''How  mujb 
hay  was  cut  to  the  acre  upon  that  meadow  when  Risden 
occupied  the  farm?'^  Risden  had  been  a  tenant  of  Bald- 
win upon  this  farm,  and  it  was  in  the  summer  of  1892  that 
Risden  cut  this  hay.  As  this  land  was  plowed  up  for  wbeat  in 
1894,  it  would  seem  somewhat  remote  to  undertake  to  show 
that  it  was  bad  husbandry  to  plow  up  a  meadow  in  1894, 
which  had  produced  a  crop  of  grass  in  1892,  and  which  the 
defendant  proposed  to  show  by  Taylor  was  a  ton  and  a  half 
to  the  acre.   We  think  there  was  no  error  in  excluding  that. 
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When  Baldwin  himself  was  upon  tbo  stand,  be  was  asked 
whether  the  plowing  up  of  this  meadow  land  was  in  accord- 
ance with  good  husbandry.  An  objection  was  made  by  the 
plaintiff,  and  that  objection  was  sustained  and  an  exception 
taken,  but  no  statement  was  made  as  to  what  the  answer  of 
Baldwin  would  have  been.  For  ought  that  appears  he  may 
have  said  it  was  in  accordance  with  good  husbandry.  We 
cannot  say  that  there  was  error  to  the  prejudice  of  Baldwin 
in  this  ruling  of  the  court.  We  do  not  know  what  his  an- 
swer would  have  been  except  as  we  may  infer  that  a  lawyer 
is  not  expected  to  ask  a  question  the  answer  to  which  will 
prejudice  his  case,  though  it  has  sometimes  been  done. 

The  court  charged  the  jury,  and  the  only  exception  taken 
to  the  charge  was  to  the  refusal  of  the  court  to  charge  as 
requested  by  the  defendant.  There  were  two  requests 
made  to  charge,  one  of  them  was: 

"If  you  find  from  the  evidence  that  the  plaintiff  did 
not  leave  the  rented  premises  of  the  defendant  in  as 
good  condition  as  they  were  in  at  the  time  he  took 
possession  thereof,  the  natural  wear  and  tear  ex- 
cepted, then  you  may  inquire  whether  he  so  left  them 
through  malice  or  ill  will;  if  you  find  from  the  evidence  he 
did,  you  may  go  further  than  mere  pecuniary  damages  and 
give  the  defendant  exemplary  damages,  that  is,  such  dam- 
ages as  will  be  an  example,  and  in  that  you  may  include  a 
reasonable  attorney  fee". 

This  the  court  refused,  but  the  jury  found  specially  that 
the  defendant  was  not  entitled  to  recover  on  any  of  the 
things  set  up  in  his  cross-petition,  so  whether  that  ought 
to  have  been  given  or  not  there  was  no  prejudice;  because 
the  jury  found  there  was  no  wrong  doing  on  the  part  of 
the  plaintiff,  there  surely  was  no  malice;  therefore  there 
was  no  error  to  Baldwin's  prejudice  in  refusing  to  give  this 
reqaeet. 

The  other  request  I  will  not  stop  to  read;  it  is  long.  The 
Bubstance  of  it  is,  if  you  find    that    the   plaintiff   had   not 
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properly  farmed  that  land  and  had  not  left  the  feed  on  the 
farm  that  good  boabandry  would  require,  and  the  like,  und 
that  in  order  to  restore  the  farm  to  ae  good  condition  of 
husbandry  as  when  the  plaintiff  took  poBsession  and  that  to 
provide  a  proper  amount  of  feed  and  support  for  stock  it  be- 
came necessary  to  plow  up  this  wheat,  the  defendant  had  a 
right  to  plow  it  up  and  the  plaintiff  could  not  recover.  We 
do  not  suppose  that  one  may  go  and  destroy  the  property 
of  another  in  such  a  way  as  this,  go  and  plow  up  his  crop 
of  wheat  because  he  hasn't  farmed  the  land  as  it  ought  to 
have  been  farmed,  and  without  reference  to  how  valuable 
the  wheat  is  as  compared  with  the  injury  that  has  been 
done.  That  is  not  the  way  for  a  man  to  right  his  wrongs; 
the  court  properly  refused  to  charge  this  request. 

And  one  other  objection  urged  is,  that  the  damages  are 
excessive.  The  damages  are,  as  found  by  the  jury,  ninety- 
eight  dollars  and  some  cents,  and  the  claim  is  made  thai 
the  jury  made  a  mistake  in  this,  since  Baldwin  was  to  have 
one-third  of  the  wheat;  for  they  say  that  that  would  be  the 
share  that  Baldwin  would  be  entitled  to  under  the  custom 
of  the  community;  since  he  is  to  have  one-third,  leaving 
Ourth  two-thirds;  that  it  would  be  a  mistake  to  allow  Curth 
the  value  of  the  entire  two-thirds  as  it  stands  upon  the  land, 
and  I  think  that  that  is  true.  If  there  were  twelve  acres 
of  wheat  growing,  and  each  acre  was  of  equal  value,  so  that 
one-third  of  that  set  off  to  Baldwin  would  have  been  his 
share,  and  each  acre  was  worth  ten  dollars,  Baldwin's  four 
acres  would  be  worth  more  than  ten  dollars  an  acre,  because 
be  is  to  have  his  cut  and  thrashed  at  the  expense  of  Curth. 
So  that  if  an  estimate  was  made  by  saying  that  is  worth 
$12.00  an  acre,  and  there  were  twelve  acres,  and  Curth's 
interest  in  it  is  two-thirds,  they  made  a  mistake;  it  would 
not  be  two-thirds,  for  he  would  have  to  pay  for  Baldwin^s 
whatever  was  necessary  to  get  his  into  the  bushel. 

Baldwin's  wan  worth  more  than  one-third  of  the  wheat  as 
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it  stood  apoD  the  groand,  for  Curth  was  to  be  at  the  ex- 
pense of  catting  and  harvesting  bis  own  and  also  at  the  ex- 
pense of  cutting  and  harvesting  that  of  Baldwin.  The  tes- 
timony is  that  the  expense  of  that  would  be  in  the  neigh- 
borhood of  three  dollnrs  an  acre.  Although  there  is  a  dis- 
pute as  to  how  much  there  is  of  this,  and  there  is  a  dispute 
as  to  the  value,  yet  there  is  testimony  to  justify  the  jury, 
if  they  believed  it,  in  finding  it  was  worth  $12.00  an  acre, 
and  there  were  twelve  acres;  if  that  is  so,  it  would  be  worth 
$144.00.  Then  Baldwin's  share  would  be  woith  $48.00.  In 
addition  to  that,  Baldwin's  share  would  be  worth  what  it 
would  cost  to  cut  and  harvest  it.  This  at  $3.00  per  acre 
would  give  Baldwin  $48.00  plus  $12.00,and  there  would  re- 
main for  Curth  $144.00  less  $60. 00,  which  would  be  $84.00, 
and  the  interest  computed  on  that  from  the  time  the  injury 
is  said  to  have  been  committed  up  to  the  time  when  the 
case  was  heard, was  $15.12,that  would  have  been  $99.12,and 
the  jury  found  $98.00,so  that  making  the  computation  in  the 
way  I  think  it  should  be  made  and  the  way  it  is  claimed, 
still  the  evidence  is  such  we  cannot  say  the  damages  are  ex- 
cessive, and  the  judgment  is  aflSrmed. 

Judge  Kelley  and  C.   W.  Johnsonjor  Plaintiff  in  Error. 

H,  G,  Redington.  for  Defendant  in  Error. 


(Fourth  Circuit— Pickaway  Co.O. Circuit  Court— Nov. Term.  1898.) 

Before  CherringtoD  Russell  and  Sibley,  J  J. 

EMERSON  GOULD  v.  GEORGE  B.  ROSE. 

Service  of  Process — Return  on  duplicate  writ  proper — Sees,  5041  & 
^042,  R,  8. 

Personal  service,  by  the  sheriff  or  his  deputy,  of  the  original  writ 
of  summons  upon  a  defendant,  and  the  proper  return  thereof 
made  by  suoh  officer  on  a  duplicate  writ  issued  by  the  clerk 
of  the  court,  is  a  substantial  compliance  witti  sections  6041  & 
5042,  Revised  Statutes,  and  is  a  valid  service. 
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Russell,  J. 

A  petition  was  filed,  in  the  court  of  common  ple&s  of 
Pickawny  county,  upon  which  a  Bummons  was  duly  issued 
with  the  proper  indorsements  thereon  by  the  clerk  of  the 
court  and  delivered  to  the  sheriff.  The  defendant, 
though  not  a  resident  of,  was  found  within  that  county,  and 
the  original  writ  was  served  by  delivering  the  same  to  him 
personally,  by  the  deputy  sheriff,  in  whose  bauds  the  sher- 
iff had  placed  the  writ  for  service.  A  duplicate  of  the 
origiual  summons  was  then  procured  to  be  issued  by  the 
clerk,  and  upon  this  writ,  the  deputy  made  return  that  he 
had  'served  the  same  by  personally  handing  a  true  copy 
thereof,  with  all  the  indorsements  thereon,  to  the  within 
named  George  6.  Rose",  within  the  proper  time  for  service 
and  return. 

Thereupon  the  defendant,  by  bis  attorneys,  tiled  a  motion 
in  said  cause,  (alleging  therein  that  he  appeared  for  that 
purpose  only)  to  quash  the  service  ,  and  to  set  aside  the  re- 
turn thereof,  and  with  said  motion  he  also  tiled  his  affida- 
vit, setting  forth,  in  substance,  the  facts  as  above  stated, 
and  attached  to  bis  affidavit  tbe  original  summons  which 
had  been  served  upon  him.  Upon  the  hearing  of  the  mo- 
tion the  defendant  called  as  witness  the  sheriff  and  his 
deputy,  and  also  the  clerk  whose  testimony  was  in  accord 
with  tbe  foregoing  facts.  It  also  appeared  in  evidence,  that 
the  sheriff  received  the  writ  from  the  clerk  and  had  indorsed 
thereon  the  appointment  of  a  third  person  to  serve  tbe  same 
in  pursuance  of  section  5041,  but  tbe  same  being  served  by 
him,  the  indorsemeut  was  stricken  off  the  writ  by  the  sher- 
iff before  delivering  it  to  his  deputy.  The  defendant  did 
not  appear  as  a  witness  on  the  hearing  of  the  motion.  H 
also  appeared  in  evidence,  that  a  copy  of  the  original  sum- 
mons had  been  made  by  the  sheriff,  but  could  not  be  found 
at  the  time  of  delivering  the  original  to  the  deputy,  and  in 
the  deputy's  haste  to  make  the  service  while    the  defendant 
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was  in  the  coanty,  and  for  want  of  time  to    prepare  another 
copy,  be  served  the  original,  as  stated. 

Objection  was  made  by  plainti£F's  coansel  to  the  testi- 
mony of  the  ofiScers,  which  tended  to  impeach  the  return 
made  by  the  sheriff.  The  court  sustained  the  motion  of  the 
defendant,  quashed  the  service,  and  set  aside  the  return 
made  by  the  deputy,  to  which  plaintiff  excepted  and  filed 
bis  motion  for  a  new  trial,  which  was  overruled,  and  the 
plaintiff  thereupon  prosecuted  error  to  the  circuit  court. 

Upon  the  hearing  of  the  petition    in    error,     the   circuit 
court  reversed  the  judgment  upon  the  following  grounds: 

First.   The  judgment  of  said  court  below  was    manifestly 
against  the  weight  of  the  evidence. 

Second.  Said  court  erred  in  setting  aside  the  service  made 
upon  the  defendant  in  error. 

Third.  Said  court  erred  in  quashing  the  service  of  the 
summons  in  this  case. 

Fourth.   Said  court  erred  in  overruling  the  motion  of  the 
plaintiff  for  a  new  trial. 

(A  petition  in  error  has  been  filed    by    the  defendant    in 
the  supreme  court.) 

Abernethy  &  Folsom^  for  Plaintiff,  Gould. 

Oeo.   B.   BUzer  and  Jno.    C.   Entrekin.   for    Defendant, 
Rose. 
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( Poortfa  Circuit— Pickaw&y  GaO.,Circait  Coari— Not. Term,  1896. > 

Before  Cberrington.  BiuBell  Mid  Sibley,  J  J. 

FREDERICK  SNYDER  w,  LUCINDIA  WANAMAKER. 


Bin  of  exceptUmM^Review  of  order   of  trial   court   to  tet    aside 
eettlewiint  of  eauee — 

Upon  an  order  of  tbe  common  plees  eoart   in  setting    aside    the 

settlemeDt  of  a  caoae  pending  in  said  court,  upon  evidence,  in 

order  to  bring  before  the  circuit  conrt  tbe  evidence  for  review, 

it  is  necesssTy  t)iat  a  motion  for  a  new  trial  should    be  filed 

and  overruled  iu  the  court  below  and   a    bill    of   exceptions 

taiE^n  containing  the  evidence. 


BUSSELL,   J. 

Wanamaker  commeoced  an  action  against  Snyder  in  the 
common  pleas  conrt,  in  which  issues  were  joined.  Pend- 
ing the  action,  Snyder  procured  a  settlement  to  be  made 
and  an  entry,  dismissing  the  case.  Subsequently,  at  the 
same  term  in  which  the  entry  of  dismissal  was  made,  Wana- 
maker filed  a  motion  to  set  aside  the  •  settlement  and  the 
entry  thereof,  on  the  ground  that  the  settlement  was  pro- 
cured by  fraud  and  misrepresentation.  The  motion  was 
heard  on  affidavits  as  well  as  npon  parol  testimony,  and  on 
consideration  thereof,  wss  sustained.  Snyder  excepted  and 
took  a  bill  of  exceptions  containing  all  the  testimony,  includ- 
ing tbe  affidavits,  but  did  not  file  a  motion  to  set  aside  the 
order  of  the  court  vacating  the  settlem^^nt,  and  for  a  new 
trial,  and  thereupon  filed  a  petition  in  error  to  the  circuit 
court,  alleging,  among  other  grounds  of  error,  that  tbe 
order  of  the  court,  in  setting  the  settlement  aside,  was 
against  the  evidence. 

On  the  hearing  of  tbe  petition  in  error  in  the  circuit 
court,  defendant  in  error  objected  to  the  court  considering 
the  alleged  error  above  stated,  for  the  reason  that  in  order 
to  bring  the  evidence  before  tbe  court  for  review,  it  was 
necessary  that  a  motion  for  a  new  trial  should  have  been 
made  in  the  court  below  and  overruled,  and  moved  that  the 
bill  of  exceptions  be  stricken  from  tbe  petition  in  error. 
Objection  and  motion  sustained. 


J 
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(Bighth  Oircuit— OuyahoRa  Co.. O., Circuit  Court— Oct.  Term,  1898. ) 

Before  Hale,  Marvin  and   Caldwell,  JJ. 

THE  NORTH  BRITISH  A  MERCANTILE    INSURANCE  COM- 

PANY  V.  HARRIS  COHN. 


Insurance  of  several  distinct  iteme  of   chattel  property  in   one 
policy— Entire  contract,  cannot  be  split  up  in  several  suits — 

(1).  Where  several  items  of  personal  property   are  insured  in  one 

policy  the  amount  of  insurance  for  each  being  severally  stated, 

yet  it  is  one  contract  of   insurance,  and    where   loss  occurs, 

several  suits  to  recover  the  insurance  for  each    item   can  not 

be  maintained.    A  suit  on   one  item  insured  In  such   policy, 

is  a  bar  to  other  suits  for  the  other  items. 

Same— 
(2).  Whare  suit  is  brought  in  the  common  pleas  under  such  policy 
to  recover  the  insurance  for  one  of  the  items  insured  therein, 
and  subsequently  another  suit  is  brought  before  a  J.  P.  to  re- 
cover the  insurance  for  another  item  insured  therein,  in  which 
latter  suit  a  judgment  is  recovered  first,  such  judgment  re- 
covered before  the  J.  P.  will  be  a  bar  to  the  action  pending  in 
the  common  plaas. 

Error  to  the  Court  of  Common  Pleas  of  Cuyahoga  county. 

Mabvin,  J. 

Id  the  case  of  The  North  British  &  Mercantile  InsuraDce 
Company  against  Harris  Cohn,  the  suit  was  brought  in  the 
Court  of  Common  Pleas  by  Harris  Cohn  against  the  plain- 
tiff in  error  here,  the  insurance  company,  based  upon  this 
state  of  facts: 

On  the  13th  of  March,  1894,  the  insurance  company  is- 
saed  a  policy  of  insurance  upon  the  property  of  the  defend- 
ant in  error,  the  plaintiff  below,  covering  various  items  of 
property,  and  the  policy  which  is  attached  to  the  petition 
88  an  exhibit  shows  that  there  were  four  items  of  property 
specified  in  the  policy:  first,  on  a  stock  of  merchandise  up- 
on which  there  was  an  insurance  of  $750.00.  Then  there 
were  three  other  items:  a  button-hole  machine  on  which 
there  was  an  insurance  of  S75.00;  a  sewing  machine, $20. 00; 
store  furniture  and  fixtures,  $30.00.  The  aggregate  of  the 
indemnity  provided  for  in  the  policy  is  $875.00. 
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There  were  other  iDSurances  permitted  by  the  terms  of 
thia  policy  upon  the  same  property,  and  other  insuraoce 
was  taken  out.  On  the  21st  day  of  March,  1894,  a  tire  oc- 
curred by  which  some  of  this  property  was  destroyed  and 
the  balance  greatly  injured,  and  the  suit  below  was  brought 
to  recover  for  the  damage  sustained  by  Cohn  by  reason  of 
this  fire  and,  as  claimed,  provided  to  be  paid  by  this  policy 
of  insurance. 

To  the  petition  the  insurance  company  set  up  a  number 
of  defenses,  one  of  which  only  was  urged  here,  and  that 
was  the  fourth  defense  s^t  up  in  the  answer.  This  defense 
sets  up  that  on  the  10th  day  of  July,  1894,  Cohn  brought 
a  suit  before  a  justice  of  the  peace  against  the  insurance 
company  for  the  loss  occurring  at  this  same  fire,  by  the  de- 
struction of  certain  of  the  property  covered  by  this  same 
policy  of  insurance,  but  not  for  the  same  item  for  which  this 
suit  was  brought.  In  that  action  he  recovered  judgment 
for  $80.00  and  costs.  That  judgment  has  since  been  paid. 
That  action  is  set  up  as  a  bar  to  the  action  to  reverse  which 
this  proceding  is  brought.  This  suit  was  brought  on  the 
7th  day  of  July,  1894,  in  the  court  of  common  pleas;  as 
has  already  been  said,  the  suit  before  the  justice  of  the 
peace  was  brought  subsequent  to  that  time.  The  suit  was 
brought  before  the  justice  of  the  peace  on  the  10th  of  July, 
and  a  judgment  recovered  on  the  16th  of  July.  The  court 
of  common  pleas  was  asked  to  charge  the  jury  that  the  suit 
b€fore  the  justice  of  the  peace  was  a  bar  to  this  suit.  Thig 
the  court  refused  to  do,  but  did  charge  the  jury  that  it  was 
not  a  bar.  Unless  there  was  error  in  the  action  of  the  court 
in  refusing  to  charge  that  the  suit  before  the  justice  of  the 
peace  was  a  bar,  and  in  charging  it  was  not  a  bar,  then  this 
case  is  not  to  be  reversed.  If  there  was  error  in  such  charge 
and  refusal,  then  it  is  to  be  reversed.  That,  and  that  only, 
is  the  matter  urged  here. 

The  authorities  seem  to  be  uniform,     possibly    with    one 
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exception  in  Illinois.  There  is  a  late  case  in  Illinois  in 
which  it  was  held  that  a  suit,  brought  for  interest  upon  a 
promissory  note  after  the  note  itself  by  its  terms  became 
due,  was  no  bar  to  a  suit  upon  the  note  itself  for  the  prin- 
cipal. The  court  saj  that  the  promise  to  pay  interest  was 
a  distinct  and  separate  promise  from  the  promise  to  pay  the 
principal.  That  case  is  Dulaney  v.  Payne,  101  111.,  825. 
Herman  on  Estoppel  and  Res  Judicata  says  this  of  that 
case:  ''How  this  principle''  (discussing  the  case  and  quot- 
ing from  it)  ''agrees  with  the  following  rule  laid  down  by 
the  same  court,  is  difficult  to  ascertain. ^^  Then  he  quotes 
from  a  case  found  in  89  III.,  212,  Rosenmueller  et  a1«  v. 
Lampe,  where  it  was  held,  'that  the  first  recovery  was  a  bar 
to  the  second  suit,  it  being  considered  as  growing  out  of 
the  original  contract;"  the  judgment  therein  constituted 
a  bar  to  the  second  suit. 

Aside  from  that  case,  as  has  already  been  said,  the  au- 
thorities seem  to  be  uniform  that  where  one  brings  a  suit 
upon  a  contract — a  suit  for  some  part  of  a  claim  when 
several  claims  have  already  become  due  under  that  contract, 
be  is  barred  from  prosecuting  a  suit  for  some  other  part  of 
the  money  claimed  to  be  due  under  that  contract. 

There  are  a  large  number  of  authorities  cited  to  us  in  the 
brief  of  counsel,  in  addition  to  which  attention  is  called  to 
the  case  of  Jarrett  &  Deal  v.  W.  R.  Self,  89  N.  0.  Repts., 
478;  the  first  clause  of  the  syllabus  reads: 

"Where  a  single  contract  is  made  for  furnishing  certain 
specified  articles,  at  prices  fixed  for  each,  the  plainti£F  can- 
not be  allowed  to  'split  up'  the  account  and  recover  upon 
eaoh  item  separately." 

Second  clause  of   syllabus: 

"If  there  are  several  payments  due  under  one  and  the 
same  contract  at  the  time  a  suit  is  brought  to  recover  one 
installment,  a  judgment  for  the  amount  of  the  latter  will  be 
held  to  be  in   satisfaction    of   the  whole,  as  all    the   sums, 


188  CIRCUIT  COURTS  OF  OHIO.        vol.  jvn 

The  North  firitish  &  Mercantile  InsuraDce  Co.  v.  Cohn. 

being  due,  coald  have  been  included  in  the  action.  But  it 
ie  competent  for  the  plaintiff  to  sue  and  recover  upon  each 
ae  it  falls  due,  and  in  the  court  having  jurisdiction  of  the 
same.  '•' 

Third  clause  of  the  syllabus: 

''Where  the  plaintiff  'splits  up^  his  account,  due  under  a 
single  contract  cognizable  in  the  superior  court,  and 
brought  actions  before  a  justice  of  the  peace,  it  was  held 
upon  appeal  that  the  superior  court  did  not  acquire  juris- 
diction of  the  whole  amount  bj  consolidating  the  cases  into 
one  action.  The  appellate  jurisdiction  is  derived  solely 
from  the  rightful  one  assumed  by  the  court  below." 

In  30  Pa.  196,  Logan  v.    Caffrey,  the  syllabus  reads: 

''Where  labor  is  performed  for  another,  at  various  times, 
under  the  same  entire  contract,  and  there  is  a  recovery  in 
one  suit  upon  such  contract,  the  party  cannot  maintain  a 
second  action,  even  on  clear  proof  that  no  evidence  was 
given  in  the  6rst,  as  to  part  of  the  demand  in    controversy, 

"Nor  will  a  formal  withdrawal  from  the  consideration  of 
the  jury  of  one  of  the  items  claimed  in  the  first  snit,  and 
the  entry  of  such  withdrawal  on  record,  enable  the  party  to 
maintain  a  second  action  to  recover  the  item  so  withdrawn.^' 

This  was  a  cause  where  a  party  brought  snit  before  an 
alderman  for  SB15.30,  made  up  of  two  items.  For  49  days' 
work  performed  by  plaintiff  for  defendant  between  July 
10th,  1854,  and  September  16th,  1854,  at  $1.12iper  day, 
and  for  67J  days'  work,  between  Novpmber  7th,  1854,  and 
February  5th,  1855,  at  SI. 00  per  day.  The  plaintiff  asked 
and  was  permitted  to  withdraw  his  second  claim,  at  SI. 00 
per  day  for  67^  days,  so  that  the  trial  was  had  only  upon 
the  item  of  49  days^  work  at  SI.  12^  per  day;  but  the  court 
said  that  it  was  clear  that  there  was  but  one  contract  enter- 
ed into,  though  the  price  was  different,  and  there  were  two 
different  times.  Th^  67^  days  was  withdrawn  by  the  plain- 
tiff in  his  first  action,  and  no  evidence  was  introduced  about 
it,  and  yet  it  was  held  that  the  first  action  barred  recovery 
of  the  second  because  there  was    but    one    contract   under 
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which  the  plaintiff  worked,  and  it  all  being  due  at  the  time 
the  suit  was  brought,  the  plaintiff  would  not  be  permitted 
to  split  up  his  action  and  sue  for  a  part  and  recover  or  pro- 
ceed to  final  judgment  for  that  part,  and  then  maintain  an- 
other action  for  the  balance  of  the  labor  performed  under 
that  contract. 

In  the  case  of  Burritt  v.  Belfry,  47  Oonn.,  823,  the  syl- 
labus reads: 

*' While  a  suit  for  several  months'  rent  was  pending  in  a 
city  court,  the  rent  being  payable  monthly  under  a  parol 
lease  for  a  term  of  years,  another  suit  was  brought  before  a 
justice  of  the  peace  for  an  additional  month's  rent,  but 
which  was  due  when  the  former  suit  was  brought  and  judg- 
ment was  taken  for  the  same.  Both  suits  were  general  as- 
sumpsit for  use  and  occupation.  Held,  that  the  judgment 
in  the  second  suit  was  a  bar  to  the  first  suit. 

*' The  principle  that  a  judgment  for  a  part  of  an  entire 
demand  is  a  bar  to  any  other  suit  for  another  part  of  the 
same  demand,  is  everywhere  inflexibly  maintained. 

''Where  several  payments  have  become  due  upon  a  single 
agreement,  express  or  implied,  the  demand  is  to  be  regard- 
ed as  an  entire  one. 

''The  omission  to  plead  the  first  suit  in  abatement  of  the 
second  was  not  a  waiver  of  the  right  to  plead  the  judgment 
in  bar  of  the  first  suit.'^ 

Attention  is  here  called  to  this  case  because  of  the  facts 
that  the  suit  before  the  justice  of  the  peace  was  commenced 
subs'^quent  to  the  bringing  of  the  suit  in  which  judgment  is 
sought  to  be  reversed  in  this  action;  but  the  suit  before  the 
justice  of  the  peace  proceeded  to  judgment,  and  the  fact 
that  the  suit,  which  was  then  pending  in  the  court  of  com- 
mon pleas,  was  not  plead  as  a  bar  in  that  action,  does  not, 
as  we  hold,  prevent  the  pleading  of  that  judgment  aa  a  bar 
in  this  case.  The  facts  were  the  same,as  far  as  that  is  con- 
cerned, in  this  cabe  cited  from  47    Conn. 

The  case  in  19  Wend.,  207,  Bendernagle  v.  CockF,  is  to 
the  same  effect.      And,  without  stopping  to    read    from    it 
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and  the  authorities  cited  in  the  Beveral  cases  to  which  atten- 
tion is  called  and  in  Herman  on  Estoppel,  it  fallj  estab- 
lishes, as  we  hold,  the  proposition  that  the  suit  before  the 
justice  of  the  peace  was  a  bar  to  the  prosecution  of  this  suit. 

It  was  urged  in  argument  here,  that  the  court  might  in- 
quire into  the  question  of  whether  the  facts — the  claim 
made  here,  was  actually  tried  in  the  other  action,  and 
authorities  were  cited  that  in  manj  cases  an  inquiry  may  be 
made  as  to  what  was  adjudicated  in  the  case  which  was 
plead  as  a  bar  to  the  case  on  trial;  but  none  of  those  cases 
hold  that  where  the  matter  which  was  tried  in  the  case  plead 
as  a  bar,  was  for  something  due  under  the  one  contract  and 
due  at  the  time  that  the  suit  was  brought,  a  recovery  may 
be  had  in  a  separate  action. 

We  hold  that  there  was  error  on  the  part  of  the  court  of 
common  pleas  in  refusing  to  charge  that  the  suit  before  the 
justice  of  the  peace  was  a  bar  to  this  suit. 

In  47  Conn.,  323,  the  court  in  the  opinion  say,  that  the 
principle  is  so  well  established,  it  has  been  held,  as  in  that 
case,  although  very  great  hardship  may  result  from  it — 
just  as  may  in  this  case. 

Yet  we  think  that  this  case  must  be  reversed  for  the 
reason  given.  For  that  reason,  and  that  reason  alone,  the 
judgment  of  the  court  of  common  pleas  is  reversed. 

Everett,   Weed  &  Meals,  for  PlaintiflF  in  Error. 

W.  S,  Kerruish,  for  Defendant  in  Error. 
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(First  Circuit— Clermont  Co.,  CCircuitCourt— April  Term,  1898.) 

Before  Smith,  Swing  &  Cox,  JJ. 
ALICE  J.  BOYER  et  al.  v.  BELL  C.  DAVIS  et  al. 

Land  bought  by  husband  with  money  of  his  wife    reduced   to   hi$ 
possession  under  former  law — No  trust  estate  in  wife — 

Where  it  appears  that  land  bought  by  a  husband  was  paid  for 
with  moDey  which  he  obtained  as  the  distributive  share  of 
his  wife  in  her  father^s  estate,  but  under  rhe  law  as  it  stood 
at  the  time,  (thirty-five  years  ago),  money-  of  the  wife  re- 
duced by  the  husband  to  his  possession  became  bis  property, 
and  it  does  not  clearly  appear  that  there  was  an  understand- 
ing between  husband  and  wife  at  the  time  that  the  land 
bought  by  the  husband  with  the  money  thus  coming  to  him 
from  his  wife,  should  be  held  by  him  in  trust  for  her,  there 
exists  no  trust  for  the  wife  in  such  land. 


Appeal  from  the  Ccurt  of  Common  Pleas  of  Clermont 
coanty. 

Smith,  J. 

We  are  of  the  opinion  that  on  the  pleadings  and  the  evi- 
dence submitted,  the  petition  of  the  plaintiffs,  which  seeks 
to  engraft  a  trust  upon  a  deed  executed  to  their  father,  Ira 
I.  Davis,  by  Wm.  B.  Davis,  April  4,  1857,  must  be  dis- 
missed. It  appears  from  the  pleadings  and  the  evidence 
that  Lydia  A.  Davis,*  the  wife  of  Ira  I  Davis,  and  the 
mother  of  the  three  plaintiffs,  was  the  daughter  of  Isaac 
Edwards,  and  on  his  death  as  one  of  his  distributees  be- 
came entitled  to  the  sum  of  $416.00,  as  her  share  of  her 
father's  personal  estate.  This  sum  was  paid  by  the  admin- 
istrator of  Mr.  Edwards'  estate,  to  Ira  I.  Davis,  the  hus- 
band, and  he,  Davis,  gave  a  receipt  therefor,  March  3, 
1857.  In  a  proceeding  for  the  paitition  of  the  lands  of  her 
father,  the  same  were  sold,  and,  as  averred  in  the  patition 
in  this  case,  the  $867.06,  the  amount  found  to  be  due  Mrs. 
Lydia  A.  Davis  from  tne  first  payment,  was  paid  to  her 
March  13,  1857,  and  on  December  8,  1857,  she  received 
$986.56,  the  amount  due  her  on  the  second    payment,    and 
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on  December  8,  1858,  the  said  Ira  I.  Davis  recoived 
11042.40,  the  amoant  due  her  as  the  third  payment.  It 
does  appear  from  the  evidence,  that  the  husband  received 
her  share  of  the  personal  estate  and  gave  a  receipt  therefor 
to  the  administrator,  but  there  was  no  evidence  offered 
showing  wbich  of  the  parties  received  or  receipted  for  any 
of  the  money  from  the  real  estate. 

The  petition,  however,  further  avers,  and  the  evidence 
shows,  that  on  ^pril  4,  1857, ^Wm.  B.^Davis  conveyed  to 
Ira  I.  Davis  the  land  in  qiestion,  for  the  consideration  of 
{4.000  by  a  deed  absolute  on  its  face.  It  further  avers 
that  the  said  Ira  A.  Davis  paid  to  the  said  W.  B.  Davis  the 
$416.00  received  from  the  administrator  as  aforesaid,  and 
the  $867.06,  the  amount  received  from  the  first  payment  on 
the  land,  to  the  said  W.  B.  Davis  as  part  of  the  purchase 
money,  and  gave  his  notes^to  Davis  for  the  balance  dne. 
And  that  afterwards  Ira  I.  Davis  appropriated  the  $986.56 
to  the  payment  of  his  notes,  and^tbat  he  also  collected  and 
applied  the  third  payment^of^the  land  to  said  notes.  That 
is,  that  $3312.03  of  the  money  which  came  to  Mrs.  Davis 
from  her  father's  estate,]went  into  this  land. 

The  only  evidence  that^such  was  the  case,  was  as  to  al- 
leged admissions  made  by  Ira  I.  Davis  thirty-£ve  years  ago 
to  two  persons,  that  it  had  been  the  case — and  we  have  no 
doubt  that  this  was  so.  The  difficulty, however,  in  the  way  of 
the  plaintiffs,  is  this:  That  admitting  all  that  they  claim  in 
this  regard  to  be  true,  and  that  this  money  went  to  pay  for 
the  land,  that  on  this  state^of  facts,  they  do  not  show  any 
ground  to  support  their  claim;  for  owing  to  the  state  of  the 
law  then  in  force,  when  the  money*  was  received  by  the 
husband,  if  it  all  was^received  by  him,  or  if  part  thereof 
was  received  by  him  and  part  by  her,  and  he  obtained  pos- 
session of  that  received^by  him,  and  used  it,  or  appropriat- 
ed it  to  his  own  use,  as  he  did  by  paying  it  out  for  land 
purchased  by  him  in  his'own  name,  the  money  became  his, 
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at  once,  and  the  property  purchased  with  it  was  his,  unless, 
at  the  time  he  received  it,  or  snbseqaently,  there  was  a 
valid  contract  between  husband  and  wife  that  the  money 
was  to  remain  the  property  of  the  wife  or  that  it  was  to 
be  invested  for  her  benefit,  or  unless  something  is  shown  to 
prove  that  the  money  did  not  become  the  property  of  the 
hoiiband  when  he  received  it  and  converted  it  to  his  own 
use.  In  this  case,  there  is  no  suflBcient  evidence  to  show 
anything  of  this  kind.  There  is  no  pretense  that  any  ar- 
rangement was  ever  made  between  husband  and  wife  that 
he  was  to  buy  the  land  for  her,  or  that  the  title  was  to  be 
taken  by  him  in  trust  for  her.  There  is  evidence  tending 
to  show  that  she  wanted  him  to  have  the  land  conveyed  to 
her,  but  that  he  refused,  and  there  is  nothing  to  rebut  the 
presumption  which  the  law  raises,  that  when  he  received 
her  money  from  her  father's  estate,  as  her  husband,  it  im- 
mediately vested  in  him — and  his  conduct  shows  tliat  he 
did  reduce  it  to  his  possession.  It  is  true,  that  in  the  con- 
versations of  the  husband,  thirty-five  years  ago,  before  men- 
tioned, Ira  I.  Davis  is  said  to  have  stated  that  it  was  his 
wife's  money  which  went  into  the  farm.  But  even  if  this 
was  his  exact  language,  which  may  well  be  doubted,  we 
think  his  meaning  simply  was,  theft  the  money  which  he  so 
received  and  used,  was  the  money  which  came  to  her  from 
her  father's  estate — not  that  it  was  her  money  after  he  re- 
ceived it.  It  would  not  do  to  engraft  a  trust  on  a  deed  ab« 
solute  on  its  face,  (which  can  only  be  done,  by  clear  and 
convincing  evidence)  on  such  a  statement  as  that,  /  particu- 
larly in  view  of  the  fact,  that  the  claim  of  Davis  always  was, 
up  to  the  time  of  his  death,  that  he  was  the  owner  of  the 
and.     The  petition  must  be  dismissed 
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Lloyd  Lumber  Co.  v.  Solon. 


(Sixth  Circttit— Lucas  Go.,  0., Circuit  Court— October  Term*  1898.) 

Before  King,  fiaynes  and  Parker,  J  J. 

THE  LLOYD  LUMBER  COMPANY  v.  JOHN    T.    SOLON,  Sur- 
viving Partner,  etc. 


Breach  of  contract  for  tale  of  eordwood^ Measure  of  damage*— 
Id  a  suit  for  damages  for  breach  of  a  contract  by  which  defend- 
ants, manufacturers  of  cordwood,  agreed  to  furnish  all  the 
oordwood  manufactured  by  them  to  the  plaintiff  to  be  by  him 
sold,  plaintiff  to  pay  therefor  certain  prices,  forHthe  term 
of  one  year,  renewable  for  five  years  more  at  plaintiff's  option, 
to  ascertain  the  damages  to  which  plaintiff  would 'be  entitled 
by  the  breach  of  such  contract  by  defendant,  the  price  of 
other  property  of  the  same  kind  in  the  market  which  plain- 
tiff might  have  bought  should  be  ascertained,  and  the  differ- 
enoe  of  the  market  price  and  the  oontract  price  would  be  the 
measure  of  damages.  This  isthe  rule  unless  the  property  Is  of 
a  peculiar  kind  and  can  not  be  obtained  in  the  open  marker 
or  there  is  no  market  price  for  such  property,  when  profits 
naturally  to  be  expected  may  be  considered. 

Error  to  the  Court  of  Common  Pleas  of  Lucas  county. 

Haynes,  J. 

A  petition  in  error  is  filed  in  this  court  for  the  purpose 
x)f  reversing  the  judgment  of  the  court  of  common  pleas  in 
an  action  tried  in  that  court  wherein  Solon  was  piaintifF  and 
the  Lumber  Company  was  defendant.  Judgment  was  ren- 
dered for  the  plaintiff  below.  The  questions  arise  mainly 
on  the  charge  of  the  court. 

The  action  was  brought  for  an  alleged  breach  of  a  con- 
tract that  had  been  entered  into  between  Solon  and  his  part- 
ner and  The  Lumber  Company,  the  leading  points  of  which 
wore  substantially  these:  the  agreement  was  made  on  the 
^7th  day  of  September,  1896,  between  the  Lloyd  Lumber 
Company  of  the  first  part  and  Solon  &  Schoen  of  the  sec- 
ond part.  "The  party  of  the  first  part  is  engaged  in  a 
general  lumber  manufacturing  business,  including  the  man- 
ufacture of  cordwood.  That  said  party  of  the  first  part  doth 
hereby  agree  to  sell  and  transfer  to  the  said  parties  of   the 
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secoDd  part  the  sole  right  to  sell  and  dispose  of  all  of  the 
cordwood  now  in  possession  of  the  said  party  of  the  first 
part,or  to  be  hereafter  manafatured  by  it.''  Then  it  makes 
provisions  for  the  erection  of  sheds,  and  provisions  in  re- 
gard to  the  occupation  of  the  sheds  by  the  party  of  the  sec- 
ond part,  and  the  use  of  the  oflSce  and  telephone.  They 
further  agree  not  to  dispose  of  any  of  its  wood  to  other 
parties,  reserving,  however,  the  right  of  use  for  itself  and 
its  employes.  And  the  parties  of  the  second  part  agreed 
to  pay  the  party  of  the  first  part,  its  successors  and  assigns, 
60  cents  a  cord  for  the  first  1500  cords  which  they  shall  sell 
or  dispose  of,  75  cents  a  cord  for  the  second  1500,  Si  a 
cord  for  that  which  they  may  thereafter  sell  or  dispose  of. 
It  is  further  agreed  that  payment  should  be  made  on  the 
Monday  of  each  week  following  the  sale  of  the  wood.  It 
was  further  agreed  that  in  case  of  a  shipment  or  sale  by  the 
car  load,  the  payment  might  be  made  thirty  days  after  the 
shipment.  And  it  was  further  agreed  that  the  party  of  the 
second  part  should  use  the  horse  and  team  of  the  party  of 
the  first  part,  and  pay  30  cents  an  hour.     It  then  provides: 

"It  is  further  mutually  agreed  and  contracted  between 
the  parties  hereto  that  this  agreement  is  made  for  and  shall 
continue  in  force  for  a  period  of  one  year  from  the  date  of 
this  contract,  and  that  the  agreement  may  be  continued  and 
renewed  at  the  option  of  the  party  of  the  second  part  for  a 
period  of  five  years  from  the  expiration  of  this  contract, 
provided  said  party  of  the  second  part  shall  pay  said  party 
of  the  first  part,  its  successors  and  assigns,  for  the  wood 
which  they  may  sell  and  dispose  of  at  the  rate  of  Si  per 
cord." 

The  petition  was  filed  setting  up  this  contract,  to  a  cer- 
tain extent.     It  says: 

*'That  plaintiffs  entered  into  said  agreement  in  good  faith, 
and  went  to  great  expense  to  complete  an  outfit  to  sell  and 
deliver  said  wood,  and  by  the  labor,  skill,  and  advertising 
were  put  to  great  expense  in  getting  said  business  begun, 
and  by  reason  of  said  labor,  skill,  advertising    and  money 
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expended,  bad  eacceeded  io  gettiog  said  baeineBS  started  so 
that  tbere  was  a  large  profit  from  tbe  sale  of  said  wood,  and 
were  faithfully  carrying  oat  on  their  part  all  the  conditions 
of  said  contract  with  great  profit  to  themselves  for  their 
labor  and  skill.  That  on  or  about  the  30th  day  of  July, 
1896,  and  while  said  contract  was  still  in  full  force,  the  de- 
fendant, without  warrant  or*  authority,  and  without  the 
consent  of  plaintiffs,  by  force  and  arms  refused  to  allow 
plaintiffs  to  take  and  sell  any  more  wood,  and  have  so  con- 
tinued and  do  now  refuse  to  allow  plaintiffs  to  enter  upon 
the  premises,  or  take,  remove  and  sell  any  of  said  wood,  to 
their  damage  in  tbe  sum  of  S5000. '^ 

For  which  they  ask  judgment. 

This  action  was  commenced  on  the  31st  day  of  August, 
1896.  The  contract  was  made  in  September,  1895,  and 
they  soon  after  entered  upon  the  preparation  to  do  the 
work,  and  soon  after  commenced  m  fact  to  sell  tbe  wood, 
and  conlinued  to  do  so  until  this  date,  July  31,  when,  as 
alleged,  the  contract  was  broken. 

The  answer  first  denies  the  contract  for  some  technical 
reasons,  and  then  avers  that  the  plaintiffs  failed  and  neg- 
lected to  make  payments  in  said  contract — failed  in  June, 
July,  and  August,  '96,  to  make  payments — which  thereby 
terminated  the  contract;  also  sets  up  that  they  .should  use 
defendant's  team,  which  they  failed  to  do,  and  in  that  re- 
spect *they  failed  to  perform  the  terms  of  the  contract. 

The  case  came  on  for  trial,  and  testimony  was  taken  on 
behalf  of  both  parties,  tending  to  sustain  tbe  allegations  of 
their  respective  pleadings,  and  tending  to  show  the  prices 
at  which  wood  was  selling  at  that  time,  and  had  been  sell- 
ing for  the  year  previous,  and  also  the  cost  and  expense  of 
selling  the  same.  And  thereupon  the  court  came  to  charge 
the  jury,  and  charged  it  substantially  as  follows: 

*' First.  As  to  the  first  branch  of  the  plaintiffs'  claim — 
as  to]the  expense  incurred  of  fitting  up  preparatory  to  tbe 
doing  of  the  business  provided  for  in  this  contract:  this 
would  be  the  reasonable  value  of  the  work  and    expense  in- 
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carred  in  such  proportion  ae  the  time  occupied  in  the  carry- 
ing out  of  this  contract  bore  to  the  whole  contract.  The 
plaintiffs  woald  not  be  entitled,  of  coarse,  to  all  the  ex- 
penses incurred  in  the  bailding  of  these  sheds  and  doing 
this  advertising,  for  the  reason  that  the  plaintiffs  have  had 
a  proportion  of  the  advantage  to  be  derived  from  these,  in 
that  they  have  sold  this  wood  for  the  company  from  per- 
haps the  4th  of  October — }oa  will  get  that  date  from  the 
evidence — down  to  the  80th  of  Jaly,  1896.  But  this  con- 
tract was  to  continue  for  a  length  of  time  after  that,  which 
is  shown  by  the  contract  already  read  to  you.  Now  then, 
for  the  reasonable  proportion  of  this  expense  that  the  value 
of  the  use  they  had  of  it  bears  to  the  value  of  the  use  of  it 
that  they  did  not  have — if  entitled  to  compensation  in  dam- 
ages--they  would  be  entitled  to  have. 

''Second.  As  to  the  loss  of  profits,  here  are  the  rules 
of  law  by  which  this  question  of  recovery  of  profits  is  to  de- 
termined. It  is  frequently  said  that  recovery  cannot  be  had 
for  profits;  but  that  is  not  a  correct  statement,  gentlemen, 
of  the  law.  The  broad^  general  rule  in  such  cases  is,  that 
the  party  injured  is  entitled  to  recover  all  his  damages,  in- 
cluding gains  prevented  as  well  as  losses  sustained,  and 
this  rule  is  subject  to  but  two  conditions:  first,  the  damages 
must  be  such  as  may  fairly  be  supposed  to  have  entered  in- 
to the  contemplation  of  the  parties  when  they  made  the  con- 
tract; that  is,  must  be  such  as  might  naturally  be  expected 
to  follow  its  violation.  And  they  must  be  certain,  both  in 
their  nature  and  in  respect  to  the  cause  from  which  they 
proceed.  Or,  as  it  is  otherwise  stated — substantially  the 
same — first,  the  damages  must  flow  naturally  and  directly 
from  the  breach  of  the  contract;  that  it  must  be  such  as 
might  be  presumed  to  follow  its  violation,  and  must  be,  not 
the  remote  but  the  proximate  consequence  of  the  breach. 
In  this  case,  gentlemen,  this  contract  was  not  one  provid- 
ing  for  the  purchase  and  sale  of  wood  in  the  open  market, 
but  it  was  a  contract  providing  for  the  carrying  ou  of  the 
business  of  selling  wood  produced  and  owned  by  the  de- 
fendant company — produced  in  its  business,  to  be  sold  by 
the  plaintiffs  to  other  parties  under  the  conditions  and  stip- 
ulations of  this  contract,  for  the  mutual  advantage  and 
profit  of  both  parties — both  the  plaintiffs  and  the  defendant 
company;    and  by  this  contract  it  was  provided  that  the  de- 
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fendant  company  shoald  receive  from  thej^plaintiffs  the 
prices  specified  in  the  contract,  and  that  the  plaintiffs 
should  be  entitled  to  have  and  receive  for  their^profitVand 
advantage  whatever  excess  they  might  realize  from  the  sales 
of  the  wood  over  and  above  the  prices  paid  and  the  ex- 
pense of  carrying  on  the  bnsiness  of  selling  and  delivering 
this  wood  to  these  other  parties;  and  therefore,  in  determin- 
ing the  damageb,  if  you  reach  the  question  of  the  plaintiffs' 
damages,  the  question  before  you  to  determine  will  be, 
what  was  and  has  been  the  fair  cash  market  value  of  such 
wood  as  this,  delivered  in  the  manner  in  which  it  was  to^be 
delivered,  at  the  time  of  this  contract  and  up  to  the  present 
time?  And  from  that  you  may  infer  and  judge  and  de- 
termine as  to  what  it  will  be  during  the  balance  of  the  time 
named  in  the  contract.  Second,  what  was  the  reasonable 
and  fair  cost  and  expense  of  such  delivery  and  all  other  ex- 
penses connected  with  the  sale  of  said  property,  in  order  to 
realize  the  price  which  they  would  get  from  their  purchas- 
ers? What  was  the  difference  between  the  price  the  defend- 
ant was  to  receive  and  the  net  receipts  of  the  plaintiffs— 
that  is,  the  amount  received  by  plaintiffs  after  deducting 
their  expenses  \^ouId  be  the  rule  of  damages  to  be  awarded 
to  the  plaintiffs,  because  it  would  be  in  accordance  with  the 
understanding  to  be  inferred  from  this  contract  by  these 
parties  at  the  time  the  contract  was  entered  into  and  during 
its  performance. 

''Now,  as  to  these  damages,  there  can  be  but  one  re- 
covery by  these  plaintiffs,  if  they  are  entitled  to  recover  at 
all,  for  the  breach  of  this  contract,  and  in  order  that  they 
may  be  fully  compensated  for  this  breach  of  the  contract,  if 
there  has  been  a  breach  of  the  contract;  and  if  they  have  a 
right  to  recover  at  all,  this  recovery  would  be  for  the  full 
term  which  they  at  their  option  had  the  right  to  have  this 
contract  continue,  because,  if  they  should  recover  only  for 
damages  up  to  a  certain  time,  they  would  be  precluded  from 
commencing  any  other  suit  against  the  parties  for  a  breach 
of  this  contract." 

It  will  be  observed  that  the  case  is  one  in  which  the  con- 
troversy arises  in  particular  in  regard  to  the  rule  of  dam- 
ages that  the  plaintiffs  below  are  entitled  to  have,     if   they 
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were  entitled  to  recover.  The  qneation  of  damages  under 
contracts  is  usually  one  of  more  or  less  difficulty.  The  one 
under  this  contract  is  one  of  considerable  difficulty.  The 
contract  itself  was  rather  peculiar.  It  was  a  contract  where- 
by the  Lumber  Company  was  to  sell  these  parties  substan- 
tially all  the  wood  that  they  manufactured,  who  were  to  ac- 
count to  the  Lumber  Company  for  it  at  a  certain  price.  But 
the  Lumber  Company  on  its  part  did  not  covenant  to  run 
the  mill  an  hour,  or  any  length  of  time,  nor  to  deliver  any 
certain  quantity  of  wood.  Nor  did  the  plain tififs  themselves 
agree  to  take  all  the  wood.  They  had  the  privilege  of  tak- 
ing it  and  of  selling  it.  The  contract  was  defined,  in  so 
far  as  time  was  concerned,  for  one  year,  and  then  at  the 
option  of  the  parties  of  the  second  part,  it  could  be  extend- 
ed five  years  longer  without  giving  notice  to  the  Lumber 
Company.  They  say  five  years  after  the  contract,  but 
whether  that  meant  five  }ears,  or  four,  is  perhaps  immater- 
tial.  This  contract  was  alleged  to  have  been  broken  before 
the  first  year  expired.  The  action  was  brought  before  the 
first  year  expired.  There  is  no  evidence  that  the  plaintiffs 
below  ever  gave  notice  to  the  Lumber  Company  that  they 
would  extend  this  coutract  for  the  period  provided  in  the 
option;  and  whether  they  would  have  a  right  to  recover  for 
damages  after  the  first  year  in  case  of  a  breach  of  the  con- 
tract, without  formally  and  definitely  giving  that  notice, we 
think  is  very  questionable. 

The  point,  however,  has  not  been  argued  before   us,  and 
we  do  not  decide  it. 

.  It  is  said  in  the  charge  that  this  is  not  a  sale  of  wood, 
but  it  is  a  sale  of  the  right  of  taking  the  wood.  It  seems  to 
us  it  is  practically  a  sale  of  the  wood  as  manufactured  by 
the  Lumber  Compnny.  At  least,8o  far  as  the  rule  of  dam- 
ages is  concerned,  it  is  the  same  as  it  would  be  in  the  case 
of  the  sale  of  personal  property.  It  appears  from  the  con- 
tract and  from  the  evidence  that  there  is  a  market  price  for 
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wood  parchased  in  this  market  for  the  purpose  of  re-Belling 
the  same  in  the  market;  and  the  testimony  tends    to    show 
that  these  parties  might,  if  they  chose,  have  gone   into  the 
market  and  purchased  cord-wood.     We  think    the   general 
rule  of  damages  laid  down  by  all  the  authorities  is,  that  up- 
on the  sale  of  property,  where  there  is  other  property  of  the 
same  kind  in  the  market  which  can  be  purchased,  it   is  the 
duty  of  the  party  who  claims  that   his    contract    has    been 
broken  to  go  into  the  market  and  purchase    the    property. 
If  he  has  to  pay  more  than  he  agreed  to  pay  the  other  party, 
then  he  can  recover  the  difference  between  the    amount   be 
has  to  pay  and  the  contract  price.     And  that   would  be  the 
rule  of  damages.     We  think  that  is  the  rule  that  should  be 
applied  in  this  case — at  least,  we  think  the  rule  in  regard  to 
profits  should  not  be  applied,  becaase  under  all  the  author- 
ities, as  we  understand  them,  the  rale  in  regard  to  profits  is 
not  allowed  except  in  very  peculiar  cases,  as  where  there  is 
no  other  similar  property  in  the    market,    or  there   is   no 
market  price  for  the  property — that  is,  where  the   property 
has  been  sold  in  some  form  for  a    definite    and    particular 
price,  and  inasmuch  as  there  is  no  market  for  the  re-sale  or 
re-purchase  of   it,  then  the  rule  in  regard  to  profits  applies. 
It  would  seem  from  16  Ohio  St.  that  quite  an    argument 
might  be  made  here  in  favor  of  the  proposition  that  the  rule 
of  damages  here  might  be  the  value  of  the  good  will.     This 
would  depend  upon  all  the  contingencies  of  the  case.     Bat 
whether  it  is  the  contract  rule  or  the  true  rule,   we    do   not 
deem  it  necessary  for  us  to  decide  at  the  present  time.   It  is 
sufficient  that  we  hold  that  the  rule  as  laid    down    by   the 

court  for  the  recovery  of  damages  by  fixing  the  profits, 
ascertaining  the  profits,  for  the  whole  term,  and  that  with- 
out any  regard  as  to  whether  these  parties  had  gone  on  and 
worked  afterwards,  is  not  the  true  rule;  and  for  that  reason 
the  judgment  of  the  court  of  common  pleas  will  be  reversed, 
and  the  cause  will  be  remanded  for  a  new  trial. 

R,  H,  Holbrook,  for  Plaintiffs  in  Error. 

M,  B.  Lemmon,  for  Defendant  in  Error. 
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(Third  Ciroait— Seneca  Co.,  O.,  Circuit  Court— Deo.  Term,  1898.) 

Before  Day,  Price  and  Norrig,  J  J. 

WINKIELD   S.    WELLS   v.    THE  C.  C.  C.  A  St,    L.    BY.    CO. 
BENJAMIN  F.  SCHEIDLER  v.  IHB  SAME. 

[Two  Caaes.  ] 


Railroad  Fart— Computation  of  fractions  of  mile— 
<1).  The  pro/ision  contained  in  the  last  olaoae  of  sec.  8374,  B.  S., 
as  follows:  *'But  the  fare  shall  always  be  made  that  multiple 
of  fiye  nearest  reached  by  multiplying  the   rate   by   the   dis- 
tance,'* is  not  ambiguous  or  obscure,    and    interpretation   or 
oonstruotion  thereof,    is  not  necessary  or  permissible. 
Same— 
<2).  The  clear  and  plain  sense  and  meaning  of    the  provision  is: 
That  multiple  of  five   in    closest   proximity— nearest   to— the 
resu't  obtained  by   multiplying    the    rate   by    the    distance, 
whether  such  multiple  be  nearest  above  or  below  such  result. 


Error  to  the  Court  of  Common  Pleas  of  Seneca  county. 
The  two  eases  have  similar  facts,  and  were  submitted, 
considered,  and  disposed  of  together.  The  plaintiffs  in  er- 
ror were  plaintiffs  below.  The  C.  0.  O.  &  St.  L.  Ry.  Co. 
was  defendant  there  and  here.  The  action  by  both  plain- 
tiffs, was  to  recover  a  penalty  for  overcharging,  iu  the  mat- 
ter of  fare  charged  the  plaintiffs  as  passengers  on  defend- 
ant's railway,  under  the  provisions  of  sections  3374  and 
3376,  Revised  Statutes.  There  ere  five  causes  of  action  bet  out 
in  Wells'  petition,  and  two  in  Scheidler'a.  Wells,  for  a  fiist, 
second  and  third  cause  of  action,  states,  that,  in  the  due 
course  of  his  business,  he,  at  three  different  dates,  to-wit: 
June  15th,  July  12th  and  August  5th,  1897,  found  it  neces- 
sary to  travel  over  defendant's  railroad  between  the  city  of 
TiflSn  and  the  Village  of  Carey,  Ohio,  two  station*  on  the 
said  railroad.  That  on  each  occasion  he  purchased  a  ticket  of 
defendant's  agent.  That  such  agent,  at  each  time,  charged 
and  received,  and  plaintiff  paid  for  each  ticket,  as  fare,  the 
earn  of  fifty  cents;  that  the  distance  from  TifiSn  to  Carey 
and  vice  versa  is,  by  actual  measnrement,  15.6  miles,    and 
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no  more.  That  the  amount  so  charged  and  received  and 
paid  was  more  than  defendant  was,  by  law,  entitled  to 
charge  for  riding  on  said  railway  said  distance.  Similar 
allegations  are  made  for  a  fourth  and  fifth  cause  of  action. 
That  plaintiff  purchased  a  ticket  from  Tiffin  to  Berwick 
and  from  Berwick  to  Tiffin,  stations  on  defendant's  road, 
on  the  4th  of  April,  1898;  that  defendant's  agent  charged 
and  was  paid  for  each  ticket  thirty  cents,  while  the  distance 
between  said  stations  is  only  8.62  miles.  The  statement  is 
made  that  said  charges  of  fifty  and  thirty  cents  were  in  ex- 
cess of  the  rate  allowed  by  law;  whereby  a  right  of  action 
has  accrued  to  plaintiff  on  each  cause  of  action  stated  in  the 
petition,  and  he  prays  judgment  for  {750. 

In  similar  language,  Scheidler's  two  causes  of  action  are 
stated, to  the  effect  that  defendant  company  charged  him  as 
fare  from  Tiffin  to  Berwick,  and  from  Berwick  to  Tiffin,  the 
full  sum  of  thirty  cents  for  each  fare,  the  distance  being 
only  8.62  miles,  the  same  being  an  overcharge,  whereby  a 
right  of  action  has  accrued  to  him,  and  he  prays  judgment 
for  S300. 

The  defendant  company  interposed  a  general  demurrer  to 
each  cause  of  action  set  out  in  each  petition;  that  the  facts 
stated  do  not  constitute  a  cause,  or  causes  of  action  against 
the  defendant.  The  court  of  common  pleas  sustained  the 
demurrer  as  against  all  the  causes  of  action  in  both  pe- 
titions, and  plaintiffs  not  desiring  to  amend  or  further  plead, 
the  petitions  were  dismissed  and  judgment  given  against 
plaintiffs  for  costs.  Plaintiffs  seek  a  reversal  of  the  judg- 
ment by  proceedings  in  error  in  this  court. 

Day,  J. 

The  facts  are  plainly  stated,  and  for  purposes  of  the  de^ 
murrer  must  be  regarded  as  true.  It  is  true,  therefore,  that 
the  distance  from  Tiffin  to  Carey  is  16.6  miles,  and  as  fare 
for  carrying  plaintiff  that  distance,  the  defendant  railway 
company  charged  and  received,  and  plaintiff  paid  the  sum  of 
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fifty  centB;  tbat  between  the  statioDs  of  TiflSn  and  Berwick  the 
distaDce  is  8.62  milea,  and  the  defendant  company  charged 
and  received,  as  fare,  the  fullsam  of  thirty  cents  from  plain- 
tiffs. 

The  law,  section  3874,  Revised  Statutes,  limits  the  rate  of 
fare  a  railroad  company  may  demand  and  receive  for  carrying 
a  passenger  for  a  distance  of  more  than  eight  miles,  to  not 
exceeding  three  cents  per  mile.  The  distance  between  the 
itations  named,  is  more  than  eight  miles,  and  the  provision 
of  the  section  plainly  applies  and  limits  the  rate  that  may 
be  demanded  and  received  for  transporting  a  passenger  be- 
tween them,  to  three  cents  per  mile;  so  that  it  would  seem 
to  be  a  plain  and  very  easy  matter  to  ascertain  the  law- 
ful sum  to  be  charged  for  the  service  rendered.  As  for  in- 
stance: the  one  distance  from  Tiffin  to  Carey,  15.6  miles, 
multiplied  by  three  cents,  the  lawful  rate  per  mile,  would 
make  46.8  cents  that  could  witb  propriety  be  demanded  and 
received  as  fare;  while  for  the  other  distance,  from  Tiffin  to 
Berwick,  8.62  miles,  25.86  cents  might  be  demanded  and 
received,  and  no  more;  and  any  sum  charged  and  received 
in  excess  of  these  amounts,  it  follows,  would  be  over- 
charges, and  would  subject  the  company  exacting  them  to 
the  penalty  provided  in  section  3376,  Revised'Statutes,  of 
S150  for  each  violation  of  its  provisions.  And  such  must, 
of  necessity,  be  the  ultimate  conclusion  of  the  matter,  that 
the  facts  stated  in  the  petitions,  under  the  very  plain  pro- 
visions of  the  statute  limiting  the  maximum  amount  of  fare 
that  can  properly  be  demanded  and  received,  to  three  cents 
per  mile,  constitute  good  causes  of  action  entitling  the  plain- 
tiffs to  recover,  unless  there  is  something  in  the  provisions 
of  the  last  clause  of  section  3374,  Revised  Statutes,  that 
materially  modifies  and  changes  the  first  part  permitting 
the  railroad  company  to  demand  and  receive  a  greater  rate 
than  three  cents  per  mile,  in  certain  circumstances  and  con- 
ditions. Section  3374,  Revised  Statutes,  entire,  is  as  fol- 
lows: 
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Section  8374.  *'a  company  operating  a  railroad,  in 
whole  or  in  part,  in  this  state,  may  demand  and  receive  for 
the  transportation  of  passengers  on  its  road  not  exceeding 
three  cents  per  mile,  for  a  distance  of  more  than  eight 
miles;  but  the  fare  shall  always  be  made  that  multiple  of 
five  nearest  reached  by  multiplying  the  rate  by  the  distance.  '^ 

The  last  clause  of  the  section  certainly  modifies,  to  an 
extant,  the  rigid  provision  of  the  first,  and  in  some  situa- 
tions permits  a  greater  rate,  and  in  ottiei  and  different  sit- 
uations, we  think, requires  a  charge  of  slightly  less  than  the 
maximum  rate  of  three  cents  per  mile.  In  the  enactment 
ofjthe  section,  the  law-makers  evidently  had  in  mind  some 
such  situation  as  is  described  in  the  petitions,  where,  by 
reason  of  fractional  parts  of  a  mile,  the  proper  and  lawful 
fare  to  be  demanded  and  received,  would  include  the  frac- 
tional part  of  a  cent,  making  it  diflScuIt,  if  not  impossible, 
to  readily  make  change  or  to  collect  fare  to  the  full  extent 
allowed  by  the  Grst  provision  of  the  section;  and  so,  to  re- 
lieve tbe  situation,  there  was  incorporated  into  the  law  the 
last  clause  of  the  section;  thus  establishing  a  rule,  which, 
if  reasonably  understood  and  properly  observed,  will  enable 
the  carrier  to  practically  collect  fare  to  the  full  extent  of 
the  maximum  limit  fixed,  and  also  be  just  and  equitable  to 
both  the  railroad  company  and  its  patrons.  The  provision  is 
simple,  easily  understood;  is  fair,  and  will,  we  think,  in  the 
operation  of  a  railroad  extending  a  considerable  distance, 
have  the  effect  to  equalize  the  fare  paid  and  received,  and 
make  it  approximately  average  the  legal  rate  provided,  of 
three  cents  per  mile.  It  will  never,  in  any  event,  permit 
an  overcharge  of  more  than  two  and  one-half  cents,  or  re- 
quire a  relinquishment  of  more  than  that  ^sum,  with  the 
probabilities  that  the  over  and  under  charge  ];,will  average 
very  nearly  tbe  legal  rate.  Sujh  a  provision  is  altogether 
reasonable,  just  and  convenient,  and  should  be  accepted 
and  acted  upon   in  good  faith,  by  all  the   corporations   for 
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whose  convenience,  chiefly,  it  was  made  part  of  the  section. 
Bat  not  so;  for  it  appears  the  defendant  company  is  not 
content  with  the  plain  provisions  as  formulated  and  popu- 
larly nnderstood,  but  is  seeking,  through  the  medium  of 
judicial  interpretation,  to  have  a  view  taken  of  the  matter 
more  favorable  to  its  interests.  It  is,  accordingly,  through 
its  counsel,  urging  the  courts  to  construe  and  interpret 
that  portion  of  the  last  clause  of  the  section  8b74:  ''That 
multiple  of  five,  nearest  reached  by  multiplying  the  rate  by 
the  distance*',  to  mean,  that  multiple  of  five  nearest  above 
or  in  advance,  reached  by  the  process  of  multiplying  the 
rate  by  the  distance;  and  to  do  this,  it  would  be  necessary 
for  the  court,  by  construction  or  judicial  legislation,  to  in- 
terpolate into  the  section,  substantially,  the  words;  in  ad- 
vance, or  above -*aad  to  eliminate  therefrom  every  reason- 
able suggestion  of  a  multiple  of  Ave  that  could  be  nearest 
reached  in  any  other  direction.  Such  a  construction  would 
be  a  very  strained  one,and  wholly  without  warrant.  Unless 
the  sense  and  meaning  of  the  text  is  involved  and  obscure, 
there  is  no  occasion  for  interpretation  at  all.  The  sense  and 
meaning  of  the  provision  seems  apparent.  It  is  not  in  the 
least  ambiguous  or  obscure;  but  all  is  plain  and  open  and 
patent,  so  there  is  absolutely  no  call  or  excuse  for  interpre- 
tation. The  phrase  or  wording:  ''That  multiple  of  five 
nearest  reached,"  means  just  that,  and  nothing  more. 

"Nearest,"  is  immediately  adjacent  to — in  closest  prox- 
imity. "Reached"  is  stretched  out  or  forth — extended. 
Neither  word  indicates  direction.  So  when  used  in  con- 
nection as  in  the  clause  of  tbe  section  under  consideration, 
thej  indicate  the  object  in  closest  proximity — closest  to — 
and  reached  by  the  least  extension  or  stretching  forth, — 
without  reference  to  direction — in  any  direction.  There- 
fore the  wording:  "that  multiple  of  five  nearest  reached  by 
multiplying  the  rate  by  the  distance,"  clearly  and  plainly 
means  the  multiple  of   five  in  closest  proximity  to  the  result. 
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obtained  by  maltiplying  tbe  rate  by  the  distance,  whether 
it  be  above  or  below,  and  whether  it  is  reached  by  an  ex- 
tension, either  upward  or  downward,  from  snch  resnlt.  If 
this  holding;  is  correct,  then,  applying  it  to  the  facts  appear- 
ing in  the  petition,  it  gives  the  following  results:  The 
distance  from  Tiffin  to  Oarey  is  15.6  miles;  this  multiplied 
by  the  rate,  three  cents  per  mile,  gives  46.8  cents.  The 
mnlti[.le  of  five  closest  to  this  amount  is  46;  or,  45  cents 
the  defendant  company  was  authorized  to  demand  and  re- 
ceive. Having  charged  fifty  cents,  there  was  an  overcharge. 

By  a  similar  prooesSy  8.62  miles,  the  distance  between 
Tiffin  and  Berwick, multiplied  by  the  rate  per  mile  3  cents, 
gives  25.86  cents.  The  multiple  of  five  in  closest  prox- 
imity to  this  sum  is  25,  and  in  charging  and  receiving  30 
cents,  the  defendant  company  was  guilty  of  an  overcharge; 
for  all  of  which  it  is  liable  to  the  discipline  provided  by 
section  3376,  Revised  Statutes.  It  follows  the  facts  stated 
in  the  petitions  constitute  causes  of  action,  and  the  lower 
court  was  in  error  in  sustaining  demurrers  on  that  ground. 

The  judgment  is  reversed,  with  cost.  The  demurrers  are 
overruled,  and  defendants  held  to  answer. 

Willia  Bacon^  for  Plaintiff. 

MoCauley  &  Weller^  for  Defendant. 


(First  Circuit— Clermont  Co.,  C,  Circuit  Coart— April  Term,  1898.) 

Before  Cox,  Smith  and  Swing,  J  J.  ^ 

CABBIE  McHENBY  v.  THE    BAIAVIA    BUILDING  dc  LOAN 

COMPANY. 


Foreclo9ure  of  mortgage— PersoncU  judgment  over^When  admistm 
ible. 

In  an  action  to  foreclose  a  mortgatre,  there  can    be   no   personal 

judgment  against  the  mortgagor  for  the  amount  of    the   debt 

secured  by  the  mortgage,    or  any    part    thereof,    unless  the 

mortgagor  is  personally  liable  for  such  debt  or  for  some   part 

of  it.    If  a  person  executes  a  mortgage  to   secure    a    debt  for 


^ 
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wblob  he  has  Dot  made  himself  liable,  the  mortgagee,  so  far 
as  the  mortgagor  is  concerned,  can  look  only  to  the  property 
so  mortgaged. 

Error  to  the  Coart  of  Common  Pleas  of  Olermont  county. 

Rmith,  J. 

The  claim  of  the  plaintiff  in  error  is,  that  the  court  of 
common  pleas  erred  in  entering  judgment  against  her  for 
1475.42,  the  balance  fouad  to  be  due  to  plaintiff  on  a  mort- 
gage ezecated  to  it  by  said  Oarrie  McHenry,  after  the 
sale  of  the  mortgaged  premises  by  order  of  the  eonrt,  and 
the  crediting  on  the  amoant  dae  on  said  mortgage,  the  part 
of  the  purchase  money  applicable  thereto,  and  in  awarding 
ezecation  against  her  for  said  balance. 

The  petition  in  the  case  averred  among  other  things,  that 
Oarrie  McHenry,  one  of  the  defendants,  was  a  member  of 
4aid  company  and  the  owner  of  four  shares  of  its  capital 
stock,  and  that  on  May  16,  1895,  the  company  advanced  to 
her  91,480,  the  estimated  value  of  said  8iV  shares  of  its 
capital  stock  as  a  loan.  And  that  in  order  to  secure  the 
payment  of  said  sum,  said  defendant,  with  her  husband, 
ezacuted  to  the  plaintiff  a  mortgage  on  certain  real  estate, 
(describing  it)  which  was  duly  recorded.  That  said  mort- 
gage was  conditioned  to  be  void,  if  the  said  Oarrie  McHenry 
should  pay  as  therein  provided  until  the  payments  therein 
provided  to  be  made  by  her,  should  amount  to  $400  on  each 
share  so  borrowed.  That  she  failed  to  comply  with  these 
stipulations,  and  that  there  was  a  balance  due  the  company 
ofS1408.76.  "Wherefore  plaintiff  prays  that  the  equity 
of  redemption  of  the  said  defendant  in  said  premises  may 
be  foreclosed;  that  an  account  be  taken, and  that  it  may  have 
judgment  for  the  amount  found  due  on  its  said  cause  of  ac- 
tion ;  that  said  premises  may  be  sold  free  of  all  claims  of 
the  defendants  herein;  and  that  the  proceeds  of  said  sale 
may  be  applied  to  the  payment  of  the  amount  due  plaintiff, 
and  for  such  other  and  further  relief  as  is  proper." 
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No  answer  was  filed  to  this  petition, and  at  the  trial,  Jao- 
narj  31,  1898,  an  entry  was  made,  showing  that  the  same 
came  on  for  hearing  on  the  petition  and  the  evidence,  and 
the  conrt  found  that  the  defendants  were  in  default,  and 
that  the  allegations  of  the  petitioner  are  confessed  to  be 
true,  and  thnt  therefore  defendants  have  failed  to  pay  plain- 
tiff, as  set  forth  in  the  petition,  and  that  there  was  then 
due  plaintiff  thereon  11,426.70,  and  it  was  ordered  that  un- 
less defendants  should  pay  said  amount,  and  the  costs,  the 
property  should  be  sold. 

On  ^he  25th  of  April,  1898,  a  final  decree  was  entered  in 
the  case,  confirming  the  sale  of  the  real  estate,  and  order- 
ing the  distribution  of  the  purchase  money,  $1,168.65,  as 
follows:  First:  To  the  treasurer  of  the  county,  the  taxes 
and  penalty  on  the  property,  SS0.49.  Second:  The  costs 
in  the  case,  $71.23.  Third:  The  court  found  the  amount 
due  on  the  mortgage  up  to  that  date  to  be  $1,492.35,  and 
ordered  thesheriff  to  pay  the  balance  in  his  hands.  $1,016.93 
to  the  plaintiff  as  a  credit  on  its  claim,  and  that  there  still 
was  due  to  the  plaintiff  $475.42,  which  it  was  adjudged  by 
the  court  that  it  recover  from  the  defendant,  Carrie  Mc- 
Henry,  and    that  execution  be  awarded  therefor. 

We  )iave  no  question,  but  that  in  an  action  brought  to 
foreclose  a  mortgage,  there  can  be  no  personal  judgment 
rendered  against  the  mortgagor  for  the  amount  of  the  debt 
secured  by  the  mortgage,  or  any  part  thereof,  unless  the 
mortgagor  is  personally  liable  for  such  debt  or  for  some 
part  of  it.  If  a  person  executes  a  mortgage  to  secure  a  debt 
for  which  he  has  not  made  himself  liable,  the  mortgagee, 
BO  far  as  the  mortgagor  is  concerned,  can  look  only  to  the 
property  so  mortgaged. 

But  we  are  of  the  opinion,  that  on  the  allegations  of  the 
petition  in  this  case,  and  the  judgments  or  decrees  of  the 
court,  this  rule  has  no  application  to  this  case.  The  peti- 
tion expressly  avers  that  the  plaintiff  in  error,    Carrie  Mc- 
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Henry,  was  a  member  of  the  company,and  the  owner  of  foar 
shares  of  its  capital  stock,  and  that  on  May  16,  1895,  the 
company  advanced  to  her  )l,480,the  estimated  value  of  her 
stock,  as  a  loan,  to  be  re-paid  in  a  certain  way  and  manner 
stated  therein,  which  she  had  failed  to  do,  and  that  theife 
was  a  balance  dae  from  her  of  $1,405.76,  for  which  a  judg- 
ment was  asked  and  a  foreclosure  of  the  mortgage. 

Default  having  been  made,  the  case  was  heaid  on  the 
petition  and  evidence.  What  evidence  was  submitted,  was 
not  shown,  but  the  court  found  the  amount  due  on  the 
plaintiff's  claim  to  be  81,426.70.  The  presumption  would 
be,  that  the  evidence  fully  supported  the  claim  of  plaintiff 
that  the  amount  received  by  the  defendant  was  received  as 
a  loan  to  be  repaid  as  stated  on  the  petition. 

The  debt  not  being  paid  by  the  sale  of  (he  land,  we  think, 
the  court  was  authorized  to  make  the  order  it  did,  finding 
the  balance  due  from  the  plaintiff  in  error,  and  awarding 
execntion  therefor.  The  judgment  will  be  affirmed,  with 
costs,  bnt  without  penalty. 

H,  J.  Nichols,  for  Plaintiff  in  Error. 

L,  J,   Walker,  for  Defendant  in  Error. 


(First  Circuit— Clermont  Co.,  O.,  Circuit  Courts  A  prill  era.,  1898.) 

Before  Coz,  Smith  and  Swing,  JJ. 

PliORENCB  MoDONALU  et  al.  v.  LAURA  G.  BOARDMAN  and 

J.  H.  KNAPP  St  al. 


Joint   Liability   of  non-resident    with     resident— Joint    action^ 
Jurisdiction — Evidence— 

Jurisdiotion  over  a  Don-resident  party    oan    not    be    obtained    by 

simply  averring  a  joint  liability  with  a  resident  of  theoounty 

in  whiob  the   suit   is  brought  where    the    evidence   fails   to 

show  such  joint  liability;  and  this   notwithstanding  the  fact 

that  Buoh  non-resident  has  only  interposed  a  general   denial, 

without  pleading  the  improper  joinder   and  service. 

[OOPTRIOHT,    1899,    BT  OARL  O.   JABlf.  ] 
VOL.    XVII.  — 16 
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Appeal  from  the  Couit  of  Common    Pleas    of   Clermont 
county. 

Smith,  J. 

In  this  case  we  are  of  the  opinion,  that  there  should  be  a 
decree  in  favor  of  the  defendants  dismissing  the  petition  of 
the  plaintiffs.  It  is  true  that  the  said  plaintiffs,  at  the  re- 
quest of  some  one,  (it  may  be  of  Mr.  Gardner,  who  is  not  a 
party  to  this  case,  but  who  denies  that  he  had  anything  to 
do  with  it),  together  with  Thaddeus  Bunker,  their  great- 
uncle,  executed  and  delivered  to  one  Fnller  a  deed  for  the 
lot  in  question,  whir^h  had  been  devised  by  Mrs.  Bunker, 
the  wife  of  Thaddeus,  to  him  for  his  life,  and  upon  his 
death  to  the  plaintiffs  in  fee,  in  consideration  of  $1,350  as 
staged  in  the  deed,  but  of  which  they  never  received  any 
part,  nor  is  there  any  claim  that  it  was  ever  arranged'  be- 
tween the  parties  that  they  were  to  receive  any  part  there- 
of. What  became  of  the  whole  of  the  Si, 360  does  not  ap- 
pear, but  it  was  shown  that  {1,000  of  it  was  paid  to  Mr. 
Bunker  by  the  grantee,  by  a  certificate  of  deposit  given  to 
him,  or  to  Gardner  for  him, and  that  this  $1,000  was  turned 
over  by  Gardner  and  Bunker  to  the  defendant  Enapp;  who 
was  the  executor  of  the  will  of  Mrs.  Bunker.  By  the  terms 
of  the  will,  Knapp  had  no  control  of  the  lot  in  question,  had 
no  interest  therein,  and  was  charged  with  no  duty  concern- 
ing it.  There  was  in  his  hands,  as  executor,  about  S2,000 
in  money  or  notes,  after  the  payment  of  the  debts  of  the 
testatrix  and  of  certain  legacies  given  to  others,  to  the  Ub'e 
and  income  of  which  Bunker  was  entitled  as  long  as  he 
lived,  and  the  executrix  also  had  the  power,  and  it  was  his 
duty  under  the  will,  to  use  so  much  of. the  principal  of  said 
fund  as  might  be  needed  for  the  support  and  maintenance 
of  the  old  man.  At  the  death  of  the  husband,  whatever  of 
the  personal  estate  remained  after  the  payment  of 
the  debts  of  the  testatrix  and  of  the  special  legacies,  was  to 
be  divided  equally  among  the  plaintiffs,  who  were  grand- 
nieces  of  Mr.  &  Mrs.  Bunker. 
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The  claim  made  od  behalf  of  the  plaiDtiffs  as  to  the  man- 
ner in  which  this  deed  was  obtained  from  them,  wae  this: 
Mrs.  McDonald  testifies  substantially,  that  after  the  death 
of  Mrs.  Banker,  the  testatrix,  that  she  was  living  at  Nor- 
walk,  some  distance  from  Oberlin,  where  Mr.  Banker  and 
J.  W.  Gardner,  a  distant  relative  of  his,  and  hei  coasin  re- 
sided, and  that  she  received  a  letter  from  Gardner,  enclos- 
ing the  deed  in  question,  which  had  been  signed  and  ac- 
knowledged by  Mr.  Bunker  as  one  of  the  grantors  on  the 
18th  day  of  March,  1892,  in  which  letter  he  asked  her  to 
execute  the  deed  and  send  it  to  the  other  plaintiff,  Mrs.  or 
MIhs  Gaston,  for  exf^cution  by  her.  That  she  did  execute 
and  acknowledge  it  on  March  21,  1892,  without  reading  it 
and  without  knowing  anything  of  its  contents, and  then  sent 
it  to  Miss  Gaston  to  be  executed  by  her.  That  she  made  no 
inquiry  in  regard  to  the  matter,  and  had  no  knowledge  of 
the  character  of  the  paper,  which  she  had  executed,  until 
after  the  death  of  Bunker,  perhaps  in  1894.  She  also  says 
that  she  had  not  at  the  time,  or  for  years  after,  any  knowl- 
edge of  the  provisions  of  the  will,  or  that  she  had  any 
knowledge  that  she  had  any  interest  in  the  lot  until  after 
the  death  of  the  husband. 

The  other  plaintiff  testified  that  she  had  received  the  deed 
in  a  letter  from  Miss  McDonald  in  this  form: 


4  ( 


Dear  Cousin  Laura: 

Sign  your  name  on  this  paper  and  return  to  J.W.Gard- 
ner, Oberlin,  Ohio. 

'*Your  Cousin, 

''Florence  A.   McDonald.'* 

That  thereupon,  she  executed  the  deed  before  a  notary 
public  (March  22, 1892), and  sent  it  to  Gardner  as  directed. 
She  also  testified  that  she  did  not  read  it,  and  had  no 
krowledge  of  its  contents  or  that  she  had  any  interest  in 
the  estate  until  December  24, 1894, after  the  death  of  Bunker. 

These  st^itements  as  to  the    ignorance   of    the    plaintiffs, 
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as  of  the  cbaraoter  of  the  inatrumeDt  and  of  its  con- 
teDts,  and  as  to  their  having  no  knowledge  of  their 
interest  in  Mrs.  Bunker's  estate,are  hard  to  credit.  These 
young  women  were  of  fall  age,  and  evidently  possessed  at 
least  of  ordinary  intelligence, and  from  other  circnmstanceB 
disclosed  in  evidence,  must  have  had  more  knowledge  as  to 
these  matters  than  they  say  they  had.  But  whether  this  is 
so  or  not,  it  cannot  in  any  way  affect  the  validity  of  a  deed 
which  they  executed  and  acknowledged  in  due  form  of  law, 
and  entrusted  it  to  another  person  for  delivery. 

Nor  is  there  anything  disclosed  to  show  any  fraud  in  this 
transaction  on  the  part  of  Enapp  in  the  procuring  of  this 
deed,  or  any  knowledge  on  bis  part  that  any  fraud  bad 
been  perpetrated  upon  them  by  anyone.  It  is  clear  that  he 
had  no  knowledge  whatever  of  the  deed  until  after  it  had 
been  executed  and  delivered  to  the  purchaser,  and  the  pay- 
ment of  at  least  Si, 000  by  him.  Indeed  it  is  diflScult  to 
see  a  fraud  on  the  part  of  anyone.  The  plaintiffs  were 
simply  asked  by  some  one  to  execute  the  deed,  and  did  so 
in  the  exceedingly  negligent  and  careless  manner  testified 
to.  There  is  no  pretense  that  any  statement,  false  or  other- 
wise, was  made  to  induce  them  to  do  so.  One  of  them  says 
her  cousin,  Gardner,  asked  her  to  sign  it,  and  she  did  so. 
He  denies  this  explicitly.  Evidently^however,  he  was  act- 
ing for  Bunker,  after  the  deed  was  executed  and  returned 
to  him  at  least,  and,  with  Bunker,  received  for  him,  from 
the  purchaser,  SI, 000,  which  was  deposited  in  the  bank  for 
Bunker;  what  became  of  the  SB50  does  not  appear.  But 
some  days  after  this,  Enapp,  who  lived  at  a  distance  from 
Oberlin,  came  on  business  of  the  estate,  and,  at  the  in- 
stance of  Bunker  and  Gardner,  took  this  SI, 000  to  invest 
for  the  benefit  of  Bunker,  and  loaned  it  on  note  and  mort- 
gage in  the  name  of  Bunker,  the  note  running  for  three 
years.  It  is  probable  that  Enapp  may  have  supposed  that 
the  mon3y  was  the  purchase  price  of  this    lot,     though    be 
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says  that  be  was  never  informed  that  duch  was  the  case. 
Banker,  some  time  before  that,  had  wanted  hiiA  to  sell  the 
land  as  executor,  bat  he  had  consalted  the  probate  jadge 
of  the  coanty  in  regard  to  the  matter,  and  had  been  in- 
formed by  him  that,  as  there  was  more  than  enoagh  per- 
sonal property  to  pay  the  debts,  that  he,  as  executor,  had 
nothing  to  do  with  the  lot,  but  that  Bunker  and  the  plain- 
tiffs could  join  in  its  sale,  and  he  so  informed  Bunker.  And 
this  was  all  he  had  to  do  with  it. 

A  year  or  two  after  this  SI, 000  was  invested  by  Enapp 
for  Bunker,  the  latter  removed  to  Clermont  county.  He 
met  with  an  accident,  and  by  reason  thereof  became  almost 
helpless,  and  the  income  from  his  interest  in  his  wife's  es- 
tate was  not  sufficient  for  his  comfortable  support.  He  was 
living  with  a  relative  of  his  wife,  Mrs.  Boardman,  and  made 
with  her  a  contract,  that  if  he  would  pay  her  $925,  nhe 
would  support  him  during  the  remainder  of  his  life.  The 
money  was  to  be  invested  by  her  in  the  purchase  of  a  home. 
Enapp  was  advised  of  this,  and  Bunker  requested  him  to 
collect  the  Si, 000,  but  as  it  was  not  due,  it  could  not  be 
done.  Some  time  after  this,  Enapp,  at  the  request  of 
Banker,  purchased  the  note  for  S950,  sent  him  the  money 
and  the  note  and  mortgage  were  transferred  to  him,  and 
Banker  paid  the  money  to  Mrs.  Boardman,  who  invested  it 
in  the  purchase  of  a  home.  The  claim  of  the  petition  is 
that  this  was  a  fraudulent  contract  between  Bunker  and 
Mrs.  Boardman  and  Eaapp,  to  defraud  plaintiffs.  There  is 
not  a  scintilla  of  evidence  as  to  this.  For  all  that  appears 
the  arrangement  was  a  fair  and  reasonable  one,  without  any 
knowledge  on  the  part  of  Mrs.  Boardman  or  Enapp  that 
the  plaintiffs  had  any  claim  to  the  money,  and  the  ad- 
ditional claim  of  plaintiffs,  that  they  can  hold  the  lot  of 
Mrs.  Boardman  into  which  the  money  was  put,  has  no 
foundation.  Indeed,  it  is  difficult  to  see  on  the  whole  case 
bow  the  plaintiffs  have  been  substantially  injured,    even    if 
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tbey  conveyed  away  their  interesiin  the  lot  devised  to  them 
in  tbe  negligent  and  careless  manner  which  tbey  claim. 
The  ezecator,^Enapp,  was  authorized  and  required  by  the 
will  to  ase  any  part  of  the  principal  of  the  $2,000  of  per- 
sonal property  in  bis  bands  for  the  support  and  mainten- 
ance ofTBnnker,  and  the  plaintiffs  were  only  to  have  what 
remained  after  that.  The  payment  to  Mrs.  Boardman  was 
a  reasonable  one,  and  the  resolt  was  that  the  $925  came  out 
of  their  interest  in  the  lot,  instead  of  their  interest  in  the 
personalty,  all^of  which  has  been  paid  to  them  by  Enapp, 
M  ezecator. 

The  allegations  of  the  petition  as  to  fraud  and  conspiracy 
between  Mrs/Boardman,  and  Enapp  being  wholly  uneup- 
ported^by  the  evidence,  when  this  appears  it  is  clear  under 
the  law, that  the  plaintiffs  had  no  right  to  sue  Enapp  in  this 
case  and  obtain  jurisdiction  of  his  person  by  serving  him 
with  process  in  another  county  than  that  in  which  he  resides. 
If  jariadiction  of  a  defendant  could  thus  be  obtained,  by 
simply  averring  a  joint  liability  with  a  resident  of  the 
county  in  which  the  suit  is  brought, it  would  result  in  great 
injury  to  the  rights  of  the  non-resident  parties,  and  cannot 
be  permitted.  This  clearly  appears  by  the  decision  of  the 
case  of  Dunn  v.  Hazlett,  ^  Ohio  St.,  485.  If  therefore, 
there  was  <iny  fraud  on  the  part  of  Enapp  in  the  original 
transaction,  that  claim,  under  the  circumstances,  cannot 
properly  be  adjudicated  in  this  action  in  Clermont  county. 
It  is  claimed  that  Enapp  cannot  now  avail  himself  of  this 
deferse  because  be  did  not  plead  the  improper  joinder  and 
service,  having  interposed  only  a  general  denial.  We  think 
the  other  course  is  the  proper  one,  but  the  facts  being  con- 
ceded, we  will  allow  such  an  answer  now  to  be  interposed, 
and  on  that  being  done,  the  petition  of  the  plaintiffs  will  be 
dismissed. 
Swing,  J. 
I  agree  with  Judge  Smith  as  to  the  judgment  that  should 
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be  entered  in  this  case,  on  the  ground  that  the  evidence 
does  not  show  any  joint  cause  of  action  against  Enapp  and 
Mrs.  Boardman,  and  that  no  separate  judgment  can  be  ren- 
dered in  this  county  against  Enapp.  But  I  am  convinced, 
from  the  evidence,  that  Enapp  had  full  and  complete  knowl- 
edge that  the  money  received  from  the  sale  of  this  property 
was  the  property  of  these  plaintiffs,  and  not  the  property 
of  old  man  Bunker,  except  that  he  had  a  life  estate  in  it. 
But  the  action  should  be  against  Enapp  alone. 

Mr.  Sewell  and  J.  B,  Swing,  for  Plaintiffs. 

Lutes  &  Liites^  for  Enapp. 

Coh  Westf  for  Mrs.   Boardman. 


(First  Circuit  Hamilton  Co.,  O.,  Circuit  Court —Jan.  Terno,  1898.  > 

Before  Coz,    Smith  and  Swing,  J  J. 

M.D.N£WBERGEB  AND  THERESA  LOEB,  EzecutorB  of  Leopold 
Loeb,  Deceased,  v.  PBANK  B.  FINNEV,  Adminietrator  de 
bonis  non  with  the  will  annexed  to  the  estate  of  E.  Konsheim, 
Deceased. 

Suit  against  administrator  and  his  sureties — On  judgment  against 
sureties  only,  principal  need  not  be  joined— 

(1).  Wliere  a  principal  and  his  sureties  are  sued  together,  and  the 
principal  being  in  default  but  the  sureties  answer,  judgment 
is  rendered  against  the  sureties,  but  not  against  the  principal 
(as  should  have  been  done),  and  the  sureties  take  the  case  on 
error  to  the  circuit  court  without  joining  the  principal  as  a 
party  to  such  error  proceedings,  Euch  principal  is  not  a 
necessary  party  thereto,  and  a  motion  to  dismiss  such  pro- 
ceedings for  failure  to  make  such  principal  a  party  thereto^ 
it  being  too  late  to  make  him  a  party,  will  be  overruled. 

Erroneous  sustaining  of  demurrer  not  ground  for  reversal  if  not 
pr^udicial — 

(2).  The  erroneous  overruling  of  a  demurrer  by  the  trial  court  will 

not  be  ground    for  reversal  of  the  judgment  where  it   appears 

from  the  record  of  the  case  that  the   adverse    party    was   not 

prejudiced  thereby. 

Appointment  of  administrator  de  bonis  non  only  instead  of  *  'with 
the  wUl  annexed^* — Liability  of  sureties  for  assets  coming  into  hi» 
?iands — 

(3).  Where  on  the  death  of  an  executor,  an  admlniEtralor  de  bonia 
non  only  is  appointed  instead  of  an  administrator  de  bonia 
non  with  the  will  annexed,  by  mistake   of  the  probate   court> 
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and  bifi  bond  is  executed  as  sacb  administrator  de  bonia  non 
only,  bis  sureties  on  bis  bond  as  administrator  de  bonia  non 
will  be  liable  for  assets  coming  int3  tbe  hands  of  suob  admin- 
istrator acting  as  administrator  de  bonis  non  with  the  will 
annexed. 

Proof  of  original  bond—W/iat  necessary— 

(4).  Where  In  an  action  on  an  administrator's  bond  tbe  sureties 
thereon  deny  the  execution  of  the  bond  by  them,  if  a  certified 
copy  of  the  record  of  the  bond  is  produced  and  offered  in  evi- 
dence, under  sec.  5,  R.  S.,  it  would  be  prima  facie  evidence 
of  the  execution  of  the  bond ;  but  where  the  original  is  offered 
and  an  effort  made  to  prove  the  signatures  of  the  defendants 
thareto,  evidence  must  be  produced  whi3h  will  satisfy  tbe 
Jury  by  its  weight  that  the  defendants  did  actually  sign  the 
bond,  and  if  such  evidence  is  not  produced,  the  verdict  must 
be  in  their  favor;  and  a  charge  by  the  court  that  the  bond 
produced  being  conceded  to  be  the  original  bond  filed  with 
the  probate  court,  and  testimony  having  been  introduced 
tending  to  show  that  it  has  been  in  the  possession  and  cus- 
tody of  the  probate  court  from  the  time  of  its  execution  to 
the  present  time,  that  the  introduction  of  such  bond  made  a 
prima  facie  case  of  its  execution  and  existence,  is  error. 


Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

Smith,  J. 

Tbe  petition  in  error,  in  this  case,  seeks  the  reversal  of  a 
judgment  rendered  in  favor  of  the  defendant  in  error  against 
tbe  plaintiff  in  error  in  the  court  of  common  pleas, in  a  case 
brought  by  said  Finney, administrator  against  them, and  one 
William  Bon8heim,to  recover  tbe  sum  of  $5,200,and  interest 
thereon  claimed  to  be  duefrom  Bon8heim,aBmoney'received 
by  him  as  administrator  de  bonis  non  of  the  estate  of  one 
Ephraim  Bonsheim, deceased, and  the  suit  was  upon  a  bond, 
given  by  him  as  such  administrator,on  which  bond  the  pet- 
ition alleged  that  Newberger,  and  Leopold  Loeb  deceased, 
were  the  sureties.  The  petition  alleged  that  Wm.  Bons- 
heim, as  such  administrator,  received  assets  to  the  amount 
of  $5,200,  but  made  no  settlement  of  said  estate,  nor  filed 
any  account  in  the  probate  court,  and  neglected  to  admin- 
ister said  estate  according  to    law,    but   appropriated   said 
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Sd,200  to  bis  own  use,  and  baa  not  accounted  for  or  paid 
said  mouey  to  tbose  entitled  tbereto,  but  baa  absconded  and 
left  tbe  state.  Tbat  after  Ibis,  be  waa  removed  from  aaid 
truat  by  tbe  probate  court,  and  tbe  plaintiff  waa  appointed 
adminiatratorde  bonia  non  of  aaid  eatatein  bia  atead.  Tbere 
were  otber  avermenta  in  tbe  petition  toabowtberigbtof  tbe 
plaintiff  to  recover  from  aaid  Ronabeim  and  bia  auretiea  on 
tbe  bond  given  by  Ronabeim  aa  aaid  adminiatrator,  a  copy 
of  tbe  condition  of  wbicb  bond  waa  aet  out  in  tbe  petition. 

All  of  tbe  defendanta  were  aerved  witb  proceaa,  but 
Ronabeim  made  no  appearance  or  defenae.  Anawera  were 
filed  by  the  otber  two  defendanta.  A  demurrer  to  one  of 
tbe  defenaea  waa  auatciaed  by  tbe  court,  and  amended  an- 
swers filed.  Tbe  iaauea  made  by  tbeae  pleadinga  were  aub- 
mitted  to  a  jury,  and  a  verdict  rendered  in  favor  of  tbe 
plaintiff  againat  tbe  anawering  defendanta,  and  a  motion 
for  a  new  trial  baving  been  overruled,  judgment  waa  entered 
upon  tbd  verdict  againat  tbe  two  defendanta  wbo  anawered. 
No  judgment  appeara  to  bave  been  entered  againat  Rona- 
beim. A  bill  of  exceptiona  waa  allowed  purporting  to  con- 
tain all  of  tbe  evidence  offered,  tbe  cbarge  of  tbe  court, 
and  tbe  apecial  chargea  given  and  refuaed,  and  tbe  except- 
iona  tbereto,  and  a  myriad  of  exceptiona  to  tbe  .  rulinga  of 
tbe  trial  court  aa  to  tbeadmiaaion  and  excluaion  of  evidence. 

Thereupon  tbe  two  defendanta  againat  wbom  tbe  judg- 
ment waa  rendered  filed  tbia  petition  in  error,  aaaigning  aa 
error  tbat  tbe  court  erred  in  overruling  tbe  motion  for  a 
new  trial  baaed  on  the  ground,  that  the  verdict  was  againat 
tbe  evidence;  and  in  auatainiug  a  demurrer  to  one  of  tbe 
defenaea  of  tbe  defendants,  and  erred  in  ita  rulings  aa 
to  tbe  admiaaion  of  evidence,  and  in  the  chargea  to  the  jury 
given  and  refuaed. 

To  tbia  petition  in  error  Wm.  Ronabeim  waa  not  made 
a  party,  and  on  tbia  ground  the  defendant  in  error  movea 
to  atrike  tbe  petition  in  error  from  the  filea,  it  being  now 
too  late  to  make  him  a  party. 
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We  think  that  this  motion  shoald  be  overruled.  As  has 
been  aaid,  the  two  plaintiffs  in  error  are  tbe  onl;  parties 
against  whom  any  judgment  was  rendered.  No  judgment 
was  ever  taken  against  Ronsheim,  though  he  was  in  default 
and  judgment  should  have  been  taken  against  him.  The 
judgment  against  the  other  parties  did  not  affect  him,  and 
it  was  not  necessary  that  he  be  a  party  to  the  proceedings 
in  error,  brought  to  reverse  the  judgment  against  them. 

It  is  claimed  that  the  court  erred  to  the  prejudice  of 
plaintiffs  in  error  in  sustaining  a  demurrer  to  the  first  de- 
fense in  the  answer  of  defendants.  It  averred,  in  substance, 
that  on  September  10,1880,  the  will  of  Ephraim  Bonsheim 
was  admitted  to  probate  by  the  probate  court  of  Hamilton 
county,  by  which  he  gave  the  residue  of  his  estate,  (after 
payment  of  one  legacy),  to  his  wife  for  life,  and  on  her 
death  to  his  daughter,  Fanny,  absolutely.  He  appointed 
Leopold  Eisman  as  the  executor  of  his  will,  and  directed, 
that  during  the  life  of  his  wife,  his  executor  should  invest 
and  re-invest  his  personal  property,  so  that  his  wife  could 
receive  the  income  during  her  life,  and  that  on  her  death, 
it  be  distributed  to  his  daughter.  That  on  September  20, 
1880,  said  executor  qualified  as  such,  and  in  pursuance  of 
the  will,  he  did  invest  and  re-invest  said  residue  of  the  es- 
tate, and  that  during  his  life,  said  Eisman  did  fully  ad- 
minister said  estate  as  required  by  the  will,  and  that  in 
December,  1886,  Eisman,  the  executor,  died.  It  also  ad- 
mitted the  subsequent  appointment  of  Wm.  Ronsheim  as 
administrator  de  bonis  non  of  the  estate. 

If  this  answer  is  to  receive  the  construction,  that  as 
Eisman,  the  executor  of  the  will,  fully  administered  the 
estate,  and  therefore  no  assets  c£ime  into  the  hands  of  his 
successor  in  the  trust,  and  for  this  reason  Ronsheim  and 
his  sureties  were  not  linble  on  the  bond,  as  Ronsheim  re- 
ceived no  assets  of  the  estate,  it  might  be  considered  as  an 
argumentative    defense.      But  even    if  this  be  so,  the  sus- 
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taioing  of  a  deoaurier  to  it  was  not  at  all  prejadicial  to 
the  snreties,  for  tbey  were  allowed  to  file  an  amended  an- 
swer, in  which  they  expressly  denied  that  Sonsheim,  as 
snch  administrator,  received  any  of  the  absets  of  said  es- 
tate, and  the  case  was  tried  on  the  issue  thus  raised;  and  in 
our  judgment,  the  evidence  did  show  that  Ronsheim,  as 
such  administrator,  had  received  the  $5,200,  and  applied  it 
tn  his  own  use.  Jilven  if  toe  amended  answer  had  not  been 
filed,  as  the  parties  contested  this  question  before  the  jury, 
and  offered  their  evidence  in  regard  to  it,  and  the  evidence 
showed  that  the  administrator  so  received  it  and  converted 
it  to  his  own  use,  there  was  no  prejudice  to  the  defendants 
from  the  sustaining  of  the  demurrer.  See  on  this  point, 
also  the  recent  decision  of  the  supreme  court  in  Yocum, 
Adm'r,  v.   Allen,  40  Bull.,  page  24. 

It  is  further  urged,  that  the  verdict  and  judgment  were 
against  the  law  and  the  evidence,  in  this,  that  as  Ephiaim 
Ronsheim  left  a  will,  on  the  death  of  his  executor,  his  suc- 
cessor in  the  trust  would  be  administrator  de  bonis  non  with 
the  will  annexed,  and  as  the  bond  given  by  Wm.  Ronsheim, 
and  his  sureties,  recited  that  he  had  been  appointed  admin- 
istrator de  bonis  non  of  the  estate  of  Ephraim  Ronsheim, 
that  the  sureties  were  only  liable  for  the  assets  received  by 
him  as  such,  and  not  as  administrator  de  bonis  non  with 
the  will  annexed.  That  the  sureties,  by  signing  said  bond, 
were  not  advised  thereby  that  Ephraim  Ronsheim  had  left  a 
will,  or  that  the  estate  was  to  be  administered  in  accordance 
with  the  provisions  of  such  will,  and  therefore  were  not 
liable  for  any  default  of  Wm.  Ronsheim  as  to  assets  actually 
received  by  him. 

The  defect  in  this  claim  is,  that  Wm.  Ronsheim  was  ap- 
pointed administrator  de  bonis  non  simply  of  such  estate, 
and  not  administrator  de  bonis  non  with  the  will  annexed 
as  he  should  have  been.  And  the  form  of  the  bond,  pur- 
porting to  be  signed  by  him  and  his  sureties,   was  the  kind 
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of  bond  provided  by  law  for  an  administrator  de  bonis  non, 
and  not  for  an  administrator  de  bonis  non  with  the  will  an- 
nexed. This  was  clearly  an  error  of  the  probate  court — 
but  it  having  been  done,  and  the  bond  describing  him  as 
administrator  de  bonis  non  of  said  estate,  and  he  having 
received  assets  in  that  capacity,  it  can  not  properly  be  said, 
we  think,  that  the  sureties  were  not  liable  if  default  be 
made  in  paying  it  over  by  such  administrator. 

By  their  answers,  the  defendants  denied  that  they  ever 
executed  this  bond,  and  it  thus  became  necessary  to  any  re- 
covery against  them,  that  the  plaintiff  should  show  by  a 
preponderance  of  the  evidence  that  they  did  sign  it.  In- 
stead of  introducing  a  certided  copy  of  the  bond  filed  in  the 
probate  court,  as  under  section  5,  Revised  Statutes,  might 
have  done,  and  which  under  the  terms  of  such  section 
woald  be  prima  facie  evidence  of  the  execution  and  exist- 
ence of  such  bond,  the  plaintiff  attempted  to  prove  the  ex- 
ecution of  the  original  bond  by  the  officer  who  took  it  and 
was  an  attesting  witness  thereto,  and  it  must  be  confessed 
that  as  to  its  execution  by  the  sureties, he  was  not  very  suc- 
cessful. About  all  the  officer  could  say  as  to  them,  was, 
that  after  the  bond  was  signed  by  the  administrator  him- 
self (Ronsheim),  it  was  left  with  the  clerk  of  the  court,  and 
probably  some  days  after  this,  and  perhaps  at  different  times, 
two  persons  came  to  sign  as  sureties  thereon,  one  represent- 
ing himself  to  be  M.  D.  Newberger  and  the  other  L. 
Loeb,  and  be  took  from  them  their  several  affidavits  as 
to  their  qualifications  as  sureties,  and  had  them  execute  the 
bond;  but  he  did  not  know  them,  and  could  not  pretend  to 
say  that  they  were  Newberger, one  of  the  defendants  in  the 
case,  or  L.  Loeb,  the  testator  of  the  other  defendant,  Mrs. 
Loeb.  This  evidence  was  certainly  not  very  satisfactory, 
but  it  was  substantially  all  that  was  offered  on  the  question 
of  the  execution  of  the  bond  by  the  sureties,  and  there  was 
no  attempt  to  prove  that  the  handwriting  of  those   signing 
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the  bond  was  that  of  the  persona  who  it  is  alleged  signed 
it,  though  we  understand  from  the  evidence,  that  they  were 
basinesamen  of  the  city.  We  would  hesitate,  however,  to 
find,  as  is  claimed  by  coun&el  for  plaintiffs  in  error,  that 
the  verdict  of  the  jury,  that  the  persons  who  signed 
the  bond  as  sureties  were  the  said  Newberger  and  Loeb, 
was  so  manifestly  i^ainst  the  evidence,  as  to  require  us  to 
reverse  the  judgment  on  this  ground,  particularly  as  against 
Newl)erger,  who,  we  gather,  was  present  at  the  trial,  and 
offered  no  testimony  of  himself  or  others  to  sustain,  on  this 
point,  the  allegations  of  his  answer. 

We  do  not  find  it  essential  to  do  this,  as  we  are  of  the 
opinion  that  the  charge  of  the  court,  given  in  relation  to 
the  issues  thus  made,  was  erroneous  and  prejudicial  to  the  de- 
fendants, and  that  the  court  also  erred  in  refusing  to  give  the 
special  charge  asked  by  them  on  this  point.  In  the  general 
charge  it  was  said  to  the  jury  on  this  issue    thus    made— ^ 

'*The  bond  has  been  introduced  in  evidence,gentlemen,  and 
you  will  have  it  with  you  in  the  jury-room.  This  bond  is 
conceded  to  be  the  original  bond,  filed  in  this  case  in  the 
probate  court  of  this  county.  There  is  no  dispute  about 
that.  Testimony  has  been  introduced,  tending  to  show 
that  it  has  likewise  been  in  the  possession  and  custody  of 
the  probate  court  from  the  time  of  its  execution  until  the 
present  moment.  In  view  of  this  testimony,  gentlemen,  I 
will  say  to  you,  that  the  introduction  of  this  record  and 
this  bond  make  a  prima  facie  case — is  prima  facie  evidence 
of  the  execution  and  existence  of  such  bond,  and  in  de- 
termining this  question,  you  will  keep  the  evidence  in  mind 
as  the  law,  as  I  have  given  it  to  you  upon  the  question  of 
the  signature.^' 

We  know  of  no  doctrine  of  the  law  which  will  justify 
this  statement.  As  before  stated  herein,  if  a  certified  copy 
of  the  record  of  this  bond  had  been  produced  and  offered 
in  evidence,  under  the  provisions  of  section  5,  Revised 
Statutes,  it  would  have  been  prima  facie  evidence  of  the  ex- 
ecution of  the  bond;    but  this   course  was  not  pursued,   but 
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the  original  was  offered,  and  an  effort  made  to  prove  the 
flignature  of  the  defendants  thereto  by  oral  evidence.  An 
exception  to  thia  charge  was  duly  entered,  and  the  defend- 
ants,by  special  charges  asked, sought  to  have  theconrt  state 
a  different  rule  to  the  jury.  One  of  the  charges  so  asked, 
was  the  following: 

"The  defendants,  Newberger  and  Loeb,  deny  that 
the  bond  in  question  wis  signed  by  L.  Loeb,  deceased, 
and  the  M.  D.  Newberger  mentioned  in  the  petition. 
Upon  this  question  the  plaintiff  must  satisfy  the  jury  by  the 
weight  of  the  evidence,  that  the  said  identical  L.  Loeb  and 
M.  D.  Newberger  did  sign  this  bond.  For  his  proof  the 
plaintiff  relies  wholly  on  the  original  bond,  and  the  evi- 
dence of  Mr.  Jones.  He  does  not  produce  a  certified 
transcript  of  the  record  of  this  bond,  and  he  can  not  there- 
fore avail  himself  of  the  statutory  provision  made  for  such 
case.  R-'lying  thus  on  the  original  bond,  he  must  produce 
evidence  that  will  satisfy  the  jury,  by  its  weight,  that  the 
said  Loeb  and  Newberger  did  actually  sign  the  bond,  and  if 
he  failed  to  produce  such  evidence,  the  verdict  as  to  M.  D. 
Newberger     and  Thomas  Loeb  must  be   in     their    favor.  ^^ 

This  was  refused  by  the  court, and  exception  taken.  We 
think  the  court  erred  in  refusing  to  give  it 

There  were  many  other  exceptions  to  the  rulings  of  the 
court,  but  we  see  no  other  rulings  on  account  of  which  we 
would  reverse  the  judgment.  But  for  the  reasons  above 
set  forth,  the  judgment  will  be  reversed,  and  a  new  trial 
awarded. 

Judge  Schroder,  for  Plaintiff  in  Error. 

W.  A  H/cfo,  and  Frank  B.  Finn:*fj,  for  Defendant  in 
Error. 
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Before  Cox,  Smith  and    Swing,  JJ. 

THE    CINCINNATI,    HAMILTON    &    DAYTON    RAILROAD 
COMPANY  V.    JANE    MURPHY,    ADM'X. 

Railroad'-  Liability  for  injury  notwithstanding  contributory  negli- 
gence of  injured— 

(1).  In  an  action  against  a  railroad  company  for  damages  for  caus- 
ing the  death  of  plaintiff ^s  intestate  at  a  street  crossing,  where 
it  appears  that  the  deceased  went  onto  the  traolE  without 
loolcing  for  approaching  trains  which  he  could  easily  have 
avoided,  he  would  be  guilty  of  such  negligence  that  no  re- 
covery could  be  had.  But  where  it  also  .appears  that  the  train 
was  ruDuing  at  a  greater  speed  than  the  city  ordinauce  per-, 
mitted,  and  a  dangerous  speed  for  that  locality  without 
sounding  the  whistle  or  ringing  the  bell  continuously  as  the 
statute  provided;  that  the  men  on  the  engine  discovered  the 
man  when  the  engine  was  about  100  feet  from  him,  and  that 
the  danger  signal  being  sounded,  they  saw  the  man  apparently 
in  a  dazed  condition  hesitating  what  to  do,  and  they  failed 
to  stop  the  train,  which  might  have  been  done  with  proper  ap- 
pliances within  eight  or  ten  feet,  and  thus  prevent  the  colli- 
sion, if  the  train  was  running  at  the  slow  rate  of  speed 
claimed  by  them,  the  plaintiff  wo^ild  be  entitled  to  recover 
notwithstanding  the  negligence  of  the  deceased. 

Joint  use  of  street — Rights  of  public— Duty  of  Railroad — 
(2).  Where  a  street  is  used  by  the  public  and  a  railroad  jointly, 
the  public  is  entitled  to  the  use  of  any  part  of  the  street;  but 
the  fact  that  the  railroad  is  also  eatitled  to  the  use  thereof 
and  thus  makes  the  use  by  the  public  dangerous,  calls  for  a 
high  degree  of  care  by  those  using  it  to  avoid  sucn  danger. 

Duty  of  Railroad  towards  person  in  perilous  position— 
(3).  If  the  railroad  by  its  agents  or  employes  in  charge  of  the 
train,  knows  a  party  to  be  in  a  perilous  position,  and  might, 
after  obtaining  this  knowledge,  by  the  use  of  ordinary  care 
have  avoided  tne  injury  to  him,  and  did  not  do  so,  but  care- 
lessly and  negligently  caused  the  injury  to  him,  then  such 
party  is  entitled  to  recover  notwithstanding  he  imprudently 
placed  himself  in  the  position  of  peril,  if  he  was  apparently 
unconsoiouF  of  his  danerer  or  from  some  cause  appeared  un- 
able to  escape  it. 

Same—Duty  to  stop  train— 
(4).  It  is  very  common  for  persons  to  walk  upon  a  railroad  track, 
even  where  they    have  no  right  to  be.  and    they  are  often  dis- 
covered by  those  running  the  train  at  a  long  distance    ahead. 
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It  Ib  not  required  that  the  very  momeDt  each  person  is  so 
seen,  e^ery  reasonable  effort  must  be  made  to  stop  the  train. 
The  presumption  would  be,  that  such  person  is  .  possessed  of 
the  ordinary  senses  of  mankind,  that  he  can  hear  and  see.  and 
when  notified  by  the  whistle  or  bell  of  the  engine,  or  tbe 
noise  made  by  the  train  itself,  that  he  will  leave  the  track  in 
time  to  escape  from  the  threatened  danger,  and  the  trainmen 
are  justified  in  acting  upon  this  presumption  until  the  contrary 
appears  to  be  the  case,  using  due  care  in  the  premises.  Bat 
if  there  is  anything^disolosed  which  raises  a  suspicion  that 
the  person  is  deaf,  or  blind,  or  helpless,  then  the  obligation  on 
tbe  part  of  tbe  trainmen  to  use  all  necessary  and  proper  care 
to  avoid  injury  by  stopping  the  train,  if  necessary  to  do  so, 
immediately  arises. 


Error  to  the  Court  of  Common  Pleas  of  Butler  county. 

Smith,  J. 

We  state  our  conclueions  as  to  this  case  as  briefly  as  pos- 
sible,   in  view  of  the  many  questions   of    law  and  of   facts 
which  have  been  argued  to  the  court.   In  the  first  place,  we 
may  say,  that  with  some   doubt  in  the  mind  of  one  of   the 
members  of  the  court,  we  would  not   reverse    thft  judgment 
of  the  common  pleas  on  the  ground  that  the    trial  court  er- 
red in  refusing  to  grant  the  motion  for  a  new    trial,    based 
on  the  claim    that  the  verdict  was  against  the  weight  of  the 
evidence.     It  seems  very  clear  to    us,     that    the   evidence 
shows,  that  there  was  very  great  negligence  on  the  part  both 
of    the    plaintiffs  intestate,  and  of   the  defendant  company 
in  their  conduct  at,  and    before  the    time    of    the    injury, 
which  produced  the  death  of  the  former — in   this,  that    the 
deceased,  when  he  came  down  Fourth  street  from  the  noith 
at  the  time,  and    before   he    reached    Sycamore   street   on 
which  the  train  was  coming  east  to  cross  Fourth  street,  and 
before  be  reached  the  track   and  started  to  walk  east  there- 
on, might  have  seen  the  train  coming   for    several  hundred 
feet,  and  thus  could  easily  have  avoided  any  injury  to  him- 
self.     But  instead  of  doing  iibis,  it  would    seem    from    the 
evidence,  that  before  he  reached  the  railroad   track,    or  be- 
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fore  he  started  to  walk  in  an  easterly  direction  over  Fourth 
street  on  the  track  of  the  railway,  he  neither  stopped,  look- 
ed or  listened,  as  in  the  exercise  of  proper  care  he  should 
have  done  and  thus  could  have  avoided  the  injury;  and  not 
doing  so,  he  was  run  down  by  the  train. 

On  the  other  hand,  the  railroad  company  was  clearly  neg- 
ligent in  this:  It  was  evidently  running  its  train  along 
and  crossing  the  street  of  the  city  at  a  greater  rate  of  speed 
than  the  ordinance  of  the  city  provided  for — and  at  a  dan- 
gerous  rate  for  such  a  locality.  We  think,  the  weight  of 
the  evidence  is,  that  the  whistle  was  not  sounded  or  the 
engine  bt^ll  rung  continuously  as  the  statute  provided.  On 
this  state  of  fact,  both  of  the  parties  being  negligent,  and 
both  contributing  to  the  injury  received  by  plaintiff^s  intes- 
tate, ordinarily  there  could  not  be  a  recovery  against  the 
company  for  the  injury  suffered  by  the  deceased.  But  in 
this  case,  if  we  take  to  be  true  the  positive  statements  of 
the  engineer  and  fireman  of  the  train,  that  for  several  hun- 
dred fett  before  the  train  reached  Fourth  street,  its  speed 
was  only  between  four  and  five  miles  an  hour  (which  we 
greatly  doubt),  and  that  those  managing  the  engine  dis- 
covered this  old  man  walking  eastward  on  the  track  with  hi& 
back  to  the  train,  across  Fourth  street,  apparently  uncon- 
scious of  danger,  when  the  engine  was  perhaps  one  hundred 
and  fifty  feet  from  him,  and  that  immediately  the  danger 
signal  was  sounded,  and  they  saw  Murphy  apparently  in  a 
dazed  condition,  hesitating  as  to  what  he  should  do,  and 
nnder  such  circumstances  the  train  was  not  stopped  as 
might  have  been  done  b}  the  use  of  proper  appliances  in 
eight  to  ten  feet,  as  the  evidence  shows,  and  thus  prevented 
the  collision  if  the  train  was  running  at  the  rate  of  speed  testi- 
fied to  by  those  in  charge  of  it,  the  plaintiff  would  be  en- 
titled to  recover,  though  her  intestate    had   originally  been. 

OOFTBIGHT,  1899,  BT  OABL  O.    JAHH. 

TOL.  xvn.— 17 
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negligent  in  walking  on  the  track — for  in  snob  case  the 
injury  might  have  been  prevented. 

Second :  Was  there  error  in  the  rulings  of  the  trial  court 
as  to  the  admission  or  rejection  of  evidence,  prejudicial  to 
the  rights  of  the  company?  There  are  so  many  of  those 
questions  raised  that  it  would  take  a  great  deal  of  time  to 
consider  them,  and  we  specially  refer  to  those  only  about 
which  there  may  seem  some  question.  A  great  many  ob- 
jections were  raised  to  evidence  o£Fered  by  the  plaintiff  as 
to  the  character  of  this  crossing  over  Fourth  street  (which 
bad  been  placed  there  by  the  company,  being  boards  laid 
lengthwise  along  either  side  and  between  the  rails,  so  that 
the  track  might  safely  be  crossed  by  vehicles  passing  up 
and  down  the  street),  and  that  those  boards  had  been  con- 
stantly used  by  the  public  generally  as  a  crossing  of  Fourth 
street,  there  being  no  crossing  there  made  by  the  city,  as 
the  track  crosses  the  street  diagonally.  The  claim  of  the 
company  being,  that  any  person  using  said  railroad  track  as 
a  crossing  was  a  trespasser.  We  think  this  claim  of  the 
company  was  not  well  founded,  and  that  evidence  as  to  its 
general  use  by  tlie  public  was  competent.  In  our  opinion, 
the  public  was  entitled  to  the  use  of  this  part  of  the  street, 
as  woU  as  any  other  part  thereof;  but  the  fact  that  the  rail- 
road company  was  also  entitled  to  the  use  thereof,  and  thna 
made  the  use  of  it  dangerous,  called  for  a  high  degree  of 
<)are  and  caution  on  the  part  of  those  so  using  it,  to  avoid 
danger  from  the  proper  use  of  its  track  by  the  company. 

Objection  was  made  to  the  introduction  of  an  ordinance 
passed  by  the  city  authorities  declaring  the  crossing  of 
Fourth  street,  at  this  point,  to  be  a  dangerous  one, 
and  ordering  the  company  to  erect  safety  gates  there 
within  fifteen  days,  and  directing  the  proper  officer 
to  be  notified  as  directed  by  the  statute.  No  such 
notice  was  ever  given  to  this  company  as  required 
by    law — though    there     is     evidence   tending     to     show 
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that  the  saperintendeDt  of  the  company  may  have  been  ad- 
Tised  of  the  passage  of  the  ordiDance,  and  some  negotia- 
tio&s  or  conversation  had  with  some  officers  of  the  corpor- 
ation as  to  this  and  other  matters  —  but  no  steps  to  carry 
this  ont  as  provided  by  law,  were  ever  taken  by  the  council 
or  the  company.  We  question  very  much  the  competency 
of  this  evidence.  The  most  that  can  be  claimed  for  it  is  as 
showing  the  opinion  of  the  council  that  the  crossing  was  a 
dangerous  one,  and  that  the  company  was  advised  of  this 
opinion.  Whether  it  was  prejudicial  error,  we  perhaps 
might  differ  about,  but  we  agree  that  it  would  have  been 
better  to  exclude  it 

We  incline  to  the  opinion  also  that  the  evidence  of  Hays, 
the  conductor,  a  man  of  great  and  long  experience  in  the 
running  of  trains,  and  who  was  shown  to  have  been  present 
on  this  occasion,  and  saw  what  took  place,  that  in  his  opin- 
ion, the  train  was  stopped  as  soon  as  it  could  have  been 
done,  should  have  been  received,  and  on  the  evidence  such 
testimony  was  material.  And  so  of  the  testimony  of  Hainer, 
that  on  the  sounding  of  the  danger  signal,  it  dazzed  or 
excited  Murphy,  and  it  seemed  as  though  he  could  not 
make  up  his  mind  what  to  do. 

In  many  particulars  it  is  urged,  that  the  court  erred  in 
charging  the  jury,  or  in  refusing  to  charge  as  requested. 
We  notice  the  following:  First:  That  the  court  erred  in 
charging  the  jury,  "that  if  you  find  from  all  the  evidence 
that  the  deceased  materially  contributed  to  the  injury  that 
caused  his  death,  then  it  is  your  duty  to  find  in  favor  of 
the  defendant.'' 

It  is  not  disputed  by  counsel  for  plaintiff  in  error,  that 
the  statement  so  made  was  correct.  It  is  urged  that  he 
should  also  have  said,  that  if  he  contributed  in  any  degree 
thereto,  that  the  same  result  should  follow.  And  it  is  prob- 
able that  such  is  the  true  rule.  But  as  the  statement  as  it 
stood  was  sound,  if  counsel    desired    the    other  statement 
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given,  he  should  have  asked  for  it,  and  not  having  done  so, 
the  objection  is  not  well  taken. 

The  court,  at  the  request  of  the  counsel  for  plaintiff  be- 
low, charged  the  jury  as  follows: 

''If  the  defendants,  in  its  agents  or  employes  in  charge 
of  the  train,  knew  Mr.  Murphy  to  be  in  a  perilous  position, 
and  might,  after  obtaining  this  knowledge  by  the  use  of 
ordinary  care,  have  avoided  the  injury  to  him,  and  did  not 
do  so,  but  carelessly  and  negligently  caused  the  injury  to 
him, then  the  plaintiff  is  entitled  to  recover  notwithstanding 
Mr.  Murphy  imprudently  placed  himself  in  the  position  of 
peril.'' 

We  think    the    general    doctrine    aimed    to    be  stated 

here,  is  correct.  The  charge  requested,  might  prop- 
erly have  been  more  correctly  and  clearly  stated,  by 
an  addition  thereto  after  the  words,  ''in  a  perilous 
position'',  of  these,  or  words  conveying  the  same 
idea,  '*and  apparently  was  unconscious  of  his  danger, 
or  from  some  cause  appeared  unable  to  escape  the  threaten- 
ed danger".  For  it  can  not  be  questioned  that  a  man  on 
the  railroad  track, not  far  in  front  of  a  rapidly  moving  train, 
is  in  a  peiilous  position,  and  particularly  if  unconscious  of 
its  approach;  and  for  this  reason,  the  duty  is  imposed  upon 
those  managing  the  train  to  use  care  in  preventing  injury 
to  him,  and  in  case  of  injury  might  be  liable  for  the  dam- 
age which  resulted.  But  in  this  case,  the  court,  of  its  own 
account,  proceeded  further  to  say  in  addition  to  the  charge 
asked : 

"The  court  will  give  you  that  charge;  it  has  sub- 
stantially given  you  that  before.  It  was  the  duty  of  the 
railroad  employes,  when  th^y  saw  Martin  Murphy,  to  have 
used  every  reasonable  means  in  their  power  to  stop  the 
train  and  thereby  save  his  life.  And  whether  they  could 
have  stopped  the  train  or  not  is  a  question  for  you  to  de- 
cide from  the  evidence  you  have  heard.'' 

In  this  additional  statement  at  least,  we  think  the   court 

went  too  far   and   stated  the  law  too  strongly    against   the 


fOL.  xvn.        OIBOUrr  COURTS  OF  OfflO.  229 


O.  H.  ft  D.  By.  Go.  v   Marphy,    Adm^x. 


defendant,  and  aasamed  the  province  of  the  jury  in  deciding 
a  qaestion  of  fact  against  the  company.  There  was  evi- 
dence, aa  has  been  said,  tending  to  show  that  the  train  was 
running  between  four  and  five  miles  an  hoar,  and  that  by 
the  Qse  of  reasonable  and  proper  means,  it  conld  be  stop- 
ped within  ten  to  twelve  feet  when  running  at  that  speed 
on  such  a  grade.  That  those  running  the  train  discovered 
Murphy  on  the  track  one  hundred  and  fifty  feet  ahead  of 
the  train.  The  court  then  says  to  the  jury,  that  when  they 
saw  him,  it  was  their  duty  to  have  used  every  reasonable 
means  in  their  power  to  stop  the  train — and  this  without 
any  reference  to  the  fact,  whether  the  persons  running  the 
train  had  any  good  ground  to  believe  that  Murphy  was  un- 
conscious of  its  approach,  or  that  he  waa  from  any  cause 
unable  in  time  to  step  from  the  track  and  thus  escape  all 
danger  of  a  collision  with  the  train.  We  do  not  understand 
that  there  is  any  principle  of  law  which  justifies  this  state- 
ment to  the  jury.  It  is  a  matter  of  general  knowledge,  that 
it  is  a  very  common  thing  for  persons  to  walk  upon  a  rail* 
road  track,  even  where  they  have  no  right  to  be,  and  that 
they  are  often  discovered  by  those  running  the  train  at  a 
long  distance  ahead.  Can  it  be  claimed  to  be  the  law  that 
the  very  moment  such  person  is  so  seen,  that  every  reason- 
able effort  must  be  made  to  stop  the  train?  This  would  be 
unreasonable  and  absurd.  The  presumption  would  be,  that 
such  person  is  possessed  of  the  ordinary  senses  of  mankind 
— that  he  can  hear  and  see,  and  when  not! Bed  by  the  whistle 
or  bell  of  the  engine,  or  the  noise  made  by  the  train  itself, 
that  he  will  leave  the  track  in  time  to  escape  from  the 
threatened  danger,  and  we  understand  the  law  to  be  that 
the  trainmen  were  justi6ed  in  acting  upon  this  proposition 
until  the  contrary  appears  to  be  the  case,  using  due  earn  in 
the  premises,  Of  course,  if  there  is  anything  disclosed 
which  raises  a  suspicion  that  the  person  is  deaf  or  blind  or 
helpless,  then  the  obligation  on  the  part  of  the  trainmen  to 
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use  all  necessary  and  proper  care  to  avoid  injary  by  stop- 
ping the  train, if  necessary  to  do  so,  immediately  arises.  In 
the  case  of  Street  R.  R.  Oo.  v.  Cavagna,  6th  0.  0.,  606, 
this  court  held  that  a  charge  requested  by  the  company 
to  be  given  to  the  jury,  '^that  the  street  was  not  a  play 
ground  for  children,  and  that  the  gripman  was  not  bound 
to  anticipate  that  children  on  the  side  walk  would  suddenly 
run  upon  the  track ;  or  even  if  he  saw  a  boy  running  to- 
wards the  track,  that  it  was  not  absolutely  his  duty  to  stop 
the  car  at  once.  That  he  might  exercise  his  judgment  to 
determine  whether  the  boy  would  see  the  car  and  stop.  And 
that  after  he  saw  him,  and  in  the  exercise  of  his  judgment, 
he  acted  as  a  reasonably  prudent  gripman  ought,  and  made 
every  effort  in  his  power  to  avoid  the  injury,  the  company 
would  not  be  liable",  was  a  proper  charge,  and  ought  to 
have  been  given. 

It  is  also  urged,  that  the  following  charge  by  the  court 
to  the  jury,  was  erroneous  and  prejudicial: 

*'The  railroad  company  has  a  right  to  use  its  track  and  to 
cross  Fourth  street;  the  general  public  have  a  right  to  use 
Fourth  street  and  cross  the  track.  Upon  that  proposition, 
the  court  charges  you  that  the  rights  of  the  respective 
parties  are  equal.  The  general  public  has  as  good  a  right 
to  cross  over  the  track  at  Fourth  street  as  the  railroad 
company  has  to  cross  Fourth  street  on  its  track — no  better, 
no  worse.     They  are  both  alike". 

In  the  case  already  cited  from  the  6th  0.  O.  Rep.,  the 
court  had  occasion  to  consider  the  correctness  of  a  charge, 
somewhat  similar.  There  the  court,  without  any  qualifi- 
cation, charged  the  jury  as  follows: 

"And  in  this  connection,  I  may  say,  that  upon  publio 
streets,  any  person  has  the  right  to  walk,  either  on  the 
pavement,  or  on  the  part  usually  used  by  vehicles,  or  upon 
the  part  of  the  street  occupied  by  the  street  cars.^' 

The  reviewing  court  held : 

"That  this  broad  statement  was  calculated  to  mislead  the 
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jury.  There  is  no  doubt  bat  that  foot  pasBengers  have  a 
right  to  walk  npon  the  roadway  of  the  street,  or  even 
upon  the  tracks  of  a  railroad  laid  thereon,  under  certain 
circumstances.  They  are  compelled  to  cross  such  streets 
and  tracks,  and  may  walk  along  the  same  instead  of  the 
pavement  ordinarily  used  for  this  purpose,  if  necessary^ 
or  proper  under  the  circumstances  to  do  so.  But  this  is 
not  to  be  done  as  against  the  ordinary  rights  of 
others,  and  when  used  in  this  way,  much  greater  care  and 
caution  are  required  of  the  footman,  than  if  he  were  in  the 
ordinary  footway,  for  the  reason  that  such  part  of  the  street 
is  also  rightly  and  principally  used  by  teams,  vehicles  and 
cars.  In  this  case,  where  one  of  the  issues  was  whether 
the  defendant,  under  all  the  circumstances  of  the  case,  was 
running  its  cars  with  ordinary  care,  the  jury  might  well 
have  understood,  that  in  the  opinion  of  the  court,  the  plain- 
tiff was  rightfully  in  the  street  and  on  the  track,  and  that 
the  fault  was  wholly  with  the  defendant." 

The  objection  there  made,  applies  with  equal  or   greater 

force  to  the  language  used  by  the  trial  court  in  the   case  at 

bar. 

It  is  also  claimed,  that  the  trial  court  erred  in  the  charge 

given  to  the  jury  as  to  the  burden  of  proof  being  on  the  de- 
fendant below, to  show  negligence  on  the  part  of  the  plaint- 
iff's intestate,  which  contributed  to  the  injury.  The  court 
spoke  on  this  point  several  times.  In  the  general  charge  he 
said: 

''The  burden  of  proving  that  hf  (the  plaintiff]  materially 
contributed  to  his  own  death  is  upon  the  defendant;  that 
is,  the  defendant  must  show  to  you  by  a  preponderance  of 
the  evidence,  tbiat  the  deceased  contributed  to  his  own 
death.  Tlie  burden,  upou  that  point,  is  upon  the  defendant. ' ' 
And  in  the  third  special  charge,  asked  by  the  plaintiff  and 
given  by  the  court  is  this  language:  ''The  burden  of  show- 
ing negligence  on  the  part  of  the  defendant,  its  agents  or 
employes  is  upon  the  plaintiff,  and  the  burden  of  showing 
negligence  on  the  part  of  Mr.  Murphy  is  upon  the  defend- 
ant." 

This  is  all  that  appears  in  the  charge  of  the  court  on  this 

point. 
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The  rale  on  this  point  is  clearly  and  explicitly  stated  by 
the  supreme  court,  in  the  case  of  B.  &  O.  R.  B.  Co.  y. 
Whitacre,  35  Ohio  St.,  627,  as  follows: 

*'In  an  action  for  injury  occasioned  by  negligence,  where 
the  circumstances  require  of  the  plaintiff  the  exercise  of  due 
care  to  avoid  the  injury,  and  his  testimony  does  not  disclose 
any  such  want  of  care  on  his  part,  the  burden  is  upon  the 
defendant  to  show  such  contributive  negligence  as  .will 
defeat  a  recovery.  But  if  plaintiff's  own  testimony,  in  sup- 
port  of  his  cause  of  action,  raises  a  presumption  of  such 
contributory  negligence,  the  burden  rests  upon  him  to  re- 
move that  presumption. " 

Now,in  the  case  at  bar,  where  the  plaintiff's  own  evidence 
did  very  clearly  raise  a  presumption  of  negligence  on  his 
part  which  directly  contributed  to  the  injury,  by  his  going 
upon  this  dangerous  crossing  when  he  must  have  known 
that  trains  frequently  ran  over  the  track,  without  having 
once  looked  to  see  whether  a  train  was  approaching,  though 
he  could  have  seen  the  track  for  perhaps  four  hundred  feet 
if  he  had  looked  for  it — an  old  man  with  the  heads  of  two 
hogs  slung  upon  his  shoulders  and  probably  interfering 
with  his  7i8ion  and  hearing,  and  his  ability  to  escape,  can 
it  be  said  that  the  court  was  justified  in  saying  that  the  bur- 
den of  proving  his  contributory  negligence  rested  upon  the 
defendant?  It  was  a  case  which  clearly  called  for  the  whole 
of  the  law  as  announced  by  the  supreme  court  in  the  case 
cited  to  be  given  to  the  jury.  The  claim  may  be  made,  that 
the  law  as  stated  by  the  court  was  the  general  rule,  and 
that  if  the  other  side  wished  the  court  to  give  the  limitation 
upon  it,  they  should  have  asked  for  it.  But  the  difficulty 
is  that  under  the  circumstances  disclosed,  the  doctrine 
stated  was  not  the  law  of  the  case,  and  the  giving  of  it  was 
erroneous  and  prejudicial  to  the  rights  of  the  defendant. 

It  is  also  claimed,  that  the  court  erred  in  giving  the  fifth 

special  charge  asked  by  plaintiff  as  modified  by  it,  viz: 

**  While  it  was  the  duty  of  Mr. Murphy  to  exercise  the  care 
a  man  of  ordinary  prudence  is  accustomed  to  use  under  like 
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•circa mstances,  he  had  a  right  to  preanme  that  the  defend- 
ant would  not  ran  its  train  through  said  city  and  over  said 
crossing  any  faster  than  the  ordinance  of  the  city  of  Hamil- 
ton provided. '^ 

The  correctness  of  this  charge  seems  to  be  established  by 
the  decisions  in  this  state,  but  the  court  added  the  follow- 
ing to  it,  and  then  gave  it: 

**He  had  a  right  to  assume  a  train  passing  over  that  road 
would  not  be  run  at  a  speed  greater  than  five  miles  an  hour, 
and  he  had  a  right  to  govern  his  conduct  accordingly.'' 

How  far  ''had  he  a  right  to  govern  his  conduct  accord- 
ingly"? Suppose  he  saw  the  train  approaching  at  a  rate  of 
speed  of  twenty-five  miles  an  hour.  Had  he  still  a  right  to 
proceed  on  the  track  as  leisurely  as  if  it  were  only  running 
at  five  miles  an  hour,  and  suffer  himself  to  be  run  down  ? 
The  statement  was  incorrect,  and  was  liable   to  mislead  the 

jury. 

Complaint  is  also  made  as  to   the    sixth    special   charge 

given  to  the  jury  at  the  request  of  the  plaintiff   as  modified 

by  the  court.     The  charge  asked,  was  this: 

''A  person  acting  with  ordinary  care  is  not  gailty  of  con- 
tributory negligence,  because  be  fails  to  anticipate  and 
protect  himself  against  the  negligence  of  another". 

This  was  probably  good  law,  but  was  modified  by  the 
court  by  adding  thereto   the  following: 

*'A  party  has  a  right  to  assume  that  another  will  do 
his  duty,  and  has  no  right  to  anticipate  that  he  will  do 
otherwise.  And  so  in  this  case,  if  you  find  that  Mr.  Mur- 
phy is  crossing  the  road  at  that  place  depended  upon  the 
fact  that  the  train  was  only  allowed  to  run  at  the  rate  of 
five  miles  an  hour,  he  had  no  right  to  expect  or  anticipate 
it  would  be  run  faster  than  that.'' 

We  knowof  no  principla  of  law  that  would  debar  him  of 
the  right  to  expect  or  anticipate  this,  though  he  may  not  be 
guilty  of  contributory  negligence  if  he  fails  to  do  so.  The 
addition  was  uncalled  for,  and  probably  was  erroneous,  but 
may  not  have  been  prejudicial. 
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There  are  other  minor  exceptions  to  the  charge,  as  for 
instance,  that  the  court  erred  in  saying  to  the  jnry  that  it 
might  give  any  damage  it  pleased  so  that  it  did  not  exceed 
$10,000,  and  that  in  estimating  the  damages  the  jury  had 
a  right  to  look  at  his  advice  to  his  children,  his  counsel  to 
them,  his  control  over  them,  and  in  stating  that  all  these 
might  be  considered  by  the  jury  for  the  purpose  of  fixing 
the  damages  to  which  plaintiff  might  be  entitled  to  recover. 
We  do  not  regard  these  statements  to  the  jury  as  being  ex- 
actly proper,  but  as  in  the  charge  the  court  clearly  instruct- 
ed the  jury  that  the  plaintiff  was  only  entitled  to  recover 
for  the  pecuniary  damages  suffered  by  those  entitled  to  the 
fruits  of  the  recovery,  it  is  probable  that  any  error  therein 
was  thereby  cured. 

But  on  the  other  grounds  stated  we  feel  constrained  to  re- 
verse the  judgment  and  award  a  new  trial. 

Millikin,  Shotts  &  Millikin^  for  Plaintiff  in  Error. 

Morey,  Andrews  &  Morey,  for  Defendant  in  Error, 


(Third  Circuit— Defiance  Co.,  0.,  Circuit  Court— Oct.  Term,  1898. > 

Before  Day,  Price  and  Norris,    J  J. 

A.  WILHELM  Sl  SON  v.  THOMAS  PARKER,  JR.,    Receiver    of 
the  Mutual  Fire  Insuarnce  Company  of  ChJcago,  111. 

Mutual  Insurance  —  Cancellation   of   policy  and  p^'emium  note — 
Liability  to  creditw^  8^  Jurisdiction  of  foreign  court  - 

(1).  Defendant  was  a  policy  bolder  in  a  mutual  fire  iDsurance 
company.  By  the  terms  of  his  premium  note  and  by  the 
stipulation  of  the  policy,  he  was  bound  for  indebtcdneas  of 
the  company  incurred  during  the  life  of  the  policy.  The  poli- 
cy was  cancelled,  and  his  premium  note  was  cancelled,  and 
surrendered  to  him.  After  this  a  receiver  for  the  company 
was  appointed; 

Held,  That  although  defendant  is  not  excused  from  liability  for 
indebtedness  incurred  during  the  life  of  the  policy;  yet  his 
relation  to  the  company  is  not  such  that  he  is  represented  by 
the  receiver  and  the  court  thereby  acquired  jurisdiction  of  his 
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person  in  a  prooeeding  to  wind  up  tbeaflairBof  tiie  oompany, 
and  to  make  asseBsments  to  pay  its  debts. 

Action  on  foreign  judgment — Necessary  averment— 
(2).  In  an  action  to  recover  upon  the  judgment  of    a   court   of    a 
sister  state  the  jurisdiotion  of  the  court  from  which  the  judg- 
ment emanates  must  be  affirmatively  asserted  in  the  petition. 
Being  a  basis  fact  ^f  remedy,  it  is  met  b>  a    general    denial; 
and  when  so  denied  the  burden  is  cast  upon    the    plaintiff   to 
establish  it  by  proof. 
Same-^Proof  of  jurisdiction-^ 
(8)»  When  it  appears  upon  the  face  of  the  record  that  the  court  of 
a  sister  state  from  which  the  judgment  emanates  took  cogniz- 
ance of  the  action  under  authority  conferred  by  legislative  en- 
actment, and  its  jurisdiction  is  denied;  it  cannot  be  presumed 
from  the  mere  fact  that  the  court  assumed  to  act,  that  it   was 
exercising  powers  within  the  scope  of  its  statutory    jurisdic- 
tion. 

Presumption  of  jurisdiction  over  nonresident— 

(4).  PresumptionSof  jurisdiction  of  a  superior  court  of  a  sister 
state  in  an  action  on  its  judgment,  as  in  the  case  at  bar,  ex- 
tends to  jurisdiction  over  the  person  of  one  within  the  terri- 
torial limits  of  the  process  of  the  court,  and  to    those  proced- 

ures  which    the  common  law  recognized  as  within  theiadius 

of  its  adjudications. 
Same— Jurisdiction  to  he  pleaded  and  proved— 

(5).  Jurisdiction  of  subject  matter  which  is  conferred  by  statute  is 
not  presumed.  Statutory  jurisdiction  of  a  court  of  a  sister 
state,  as  well  as  the  statute  conferring  it,  are  not  subjects  of 
judicial  cognizance,  but  must  be  pleaded,  and  in  the  face  of 
denial  must  be  proved. 

Error  to[the  Court  of^CommoD  Pleas  of  Defiauce  county. 

KOBBIS,    J. 

The  defendant  in  error, !|Th cm as^ Parker,  as  receiver  of 
the  Mutual  l^^ire  Insur^ince  Company,  of  Chicago,  brought 
his  action  as^such  receiver  in  the  court  of  common  pleas  of 
Defiance  county,  Ohio,[to  recover  upon  two  certain  prem- 
ium or  deposit  notes — so  called — which  plaintiffs  in  error, 
who  were  lately^  partners,  had  executed  to  said  company 
aa  such  partnership  firm,  and  which  were  made  in  compli- 
aDce'with[the\*ondition8  of  two  certain  policies  of    fire  in- 
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sarance,  issaed  by  aaid  company,  covering    riaka  owned  by 
said  partnerabip  firm. 

The  receiver  in  bia  amended  petition  in  the  court  below 
alleges  these  facts,  and  farther  avers  that  said  policies  were 
issaed  and  accepted  by  said  Wilhelm  &  Son,  and  each  poli- 
cy contained  the  condition  and  agreement  that  '*the  in- 
snred  becomes  a  member  of  this  company,  and  agrees  to 
pay  the  premiam  annually  daring  the  life  of  the  policy^ 
and  in  addition  thereto  such  sums  not  to  exceed  five  times 
the  amount  of  the  annual  premium,  at  such  time  and  man- 
ner and  by  such  installments,  as  the  directors  of  the  com- 
pany shall  assess  and  order  pursuant  to  its  charter  and  by- 
laws and  the  laws  of  the  state  of  Illinois. 

The  company  was  chartered  and  organized  under  the  laws 
of  the  state  of  Illinois. 

The  notes  were  dated,  one  March  22nd,  1886,  for  $500, 
the  other  dated  February  Ist,  1887,  for  $300,  and  are 
promises  to  pay  by  installments  at  such  times  as  the  direct- 
ors of  the  company  may  order  and  assess  for  losses  and 
expenses  of  said  company  pursuant  to  its  charter  and  by- 
laws. 

The  dates  of  the  policies  correspond  with  the  dates  of 
these   notes  respectively,  and  were  then  issued. 

The  plaintiff  says,  that  said  company  had  before  the 
making  of  these  notes,  and  before  issuing  said  policies  of 
insurance,  complied  with  the  requirements  of  the  laws  of 
Ohio,  enabling  it  to  do  business  in  this  state,  and  had  re* 
ceived  its  certificate  from  the  proper  authority  in  that  re- 
gard ;  and  at  the  date  of  these  policies  was  so  authorized  to 
do  business  in  Ohio,  and  so  continued  during  the  effect  of 
the  policies  which  covered  the  period  respectively  from  the 
date  they  were  issued  until  about  the  4th  day  of  Augast, 
1890. 

About  the  4th  day  of  August,  1890,  said  policies  were, at 
the  solicitation  of  defendants,  cancelled  and  delivered  up  to 
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Baid  company,  and  these  preminin  notes  were  to  defendants 
retamed. 

The  plaintiff  says,  that  at  the  time  the  policies  were  so 
letnrned  to  the  company,  and  the  notes  delivered  np  to  de- 
fendants, said  company  was  insolvent  and  unable  to  pay  its 
debts  and  losses. 

That  the  policies  as  a  part  thereof    had    this   condition: 

"That  liability  as  to  prior  losses  and  expenses  shall  not  ter- 
minate until  all  assessments  levied  for  losses  and  expenses 
arising  daring  the  life  of  said  policy,  are  fully  paid.*^ 

That  losses  and  expenses  had  accrued  during  the  life  of 
said  policies  for  which  defendants  were  liable,  and  assess- 
ments for  the  payment  of  which  had  been  duly  made. 

That  by  a  proceeding  had  in  the  circuit  court  of  Cook 
county,  Illinois,  after  said  policies  and  notes  were  surrend- 
ered up,  and  by  the  consideration  of  said  court,  the  plain- 
tiff was  appointed  receiver  of  said  company,  and  under  the 
direction  and  guidance  of  that  court  the  assets  and  liabili- 
ties of  said  company  were  marshaled,  and  an  assessment 
was  made  upon  its  members  to  meet  the  deficiency  and  pay 
the  debts  of  the  company;  and  in  that  proceeding,  and  by 
the  consideration  of  that  court,  defendants  were  adjudged 
to  pay  as  the  assessment  upon  the  first  note  and  policy, 
the  sum  of  S106.79,  and  upon  the  second  note'*and  policy, 
$108.20.  And  that  by  the  decree  and  order  of  said  court, 
it  was  considered  that  if  said  payments  were  not  made  with- 
in thirty  days  after  demand  of  payment,  then  the  receiver 
should  collect  all  remaining  unpaid  of  said  premium  notes. 
And  plaintiff  seeks  to  recover  against  the  defendants  the 
sums  of  $450  and  $270,  in  the  aggregate  $720,  being  the 
fall  unpaid  residue  of  said  premium  notes. 

The  various  steps  leading  to  this  condition,  are  set  out  a^ 
great  length  in  the  petition,  and  also  is  stated  the  fact 
that  the  company  changed  its  name  from  time  to    time,    as. 
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its  members  desired,  until  was  finally  chosen,  the  name 
under  which  it    figures  in  this  action. 

To  each  cause  of  action  in  this  amended  petition  a  de- 
murrer was  filed.     The  demurrer  was  overruled. 

After  the  filing  of  this  amended  petition,  one  Long- 
worthy  was  appointed  receiver  of  said  company,  to  succeed 
Parker  who  had  resigned,  and  he  comes  by  supplemental 
petition  and  makes  known  that  fact,  etc. 

Various  motions  to  the  pleadings  and  to  the  action  were 
filed  by  the  defendants,  and  were  overruled  by  the  court. 

The  defendants  finally  answer  the  amended  petition,  and 
deny  that  the  Mutual  Fire  Insurance  Company  of  Chicago 
is  a  corporation  organized  under  the  laws  of  the  state  of 
Illinois.  Deny  that  it  received  its  name  by  any  change 
from  any  former  name  or  names,  and  deny  that  it  was  ever 
authorized  to  carry  on  business  in  Illinois  or  in  Ohio.  De- 
fendants admit  that  the  notes  and  policies  were  delivered 
up  and  cancelled. 

Defendants  aver  that  while  said  company  was  solyent 
and  competent  to  legally  do  so,  it  settled  and  adjusted 
these  notes  and  policies ;  in  which  settlement  were  included 
all  the  liability  to  respond  to  assessments  under  them, 
and  that  the  notes  and  policies  were  cancelled  and  released 
and  the  notes  were  returned  to  defendants  under  and  ia 
accordance  with  the  provisions  of  this  settlement.  And 
that  defendants  were  by  said  settlement  forever  released 
and  discharged  and  ceased^to  be  members  of  said  company, 
and   ceased  to  be  liable  by  reason  of  such  membership. 

The  defendants  specifically  deny  that  the  plaintiff  was 
appointed  receiver  by  the  circuit  court  of  Cook  county,  Illi- 
nois, or  by  any   court  that  had  jurisdiction  so  to  do. 

And  they  deny  that  the  circuit  court  of  Cook  county, 
Illinois,  had  jurisdiction  to  appoint  plaintiff  receiver,  as 
alleged  in  the  amended  petition.  And  also  by  their  gen- 
eral denial,  which  denies  all  else  in   the   amended   petition 
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not  admitted,  defendants  deny  that  the  circuit  court  of  Oook 
county,  Illinois,  had  jurisdiction  of  the  persona  of  the  de- 
fendants; and  deny  that  said  court  had  jurisdiction  and 
power  to  do,  and  cause  to  be  done,  the  things  named  in  the 
amended  petition,  and  to  adjust  and  determ]:ie  the  assess- 
ment, and  adjudge  and  order  and  make  adjudication  in  re- 
lation to  the  matters  and  premises,  as  claimed  in  the  pe- 
tition and  as  therein  set  forth.  . 

The  supplemental  petition  of  Longworthy  is  denied  by 
defendants. 

Plaintiff  replies  and  denies  the  settlement  as  pleaded  in 
the  answer. 

An  answer  in  abatement  had  been  filed  before  the  issues 
were  hue  made  up,  which  alleged  as  its  grounds,  that  Park- 
er has  ceased  to  be  receiver  of  the  Insurance  Company;  that 
for  that  reason  the  trial  court  had  lost  jurisdiction  and  the 
action  of  plaintiff  abated,  and  that  in  its  nature  it  is  not 
such  an  action  as  can  be  revived  in  favor  of   Parker's   suc- 

<!essor. 

A  demurrer  to  this  answer  was  sustained. 

The  issues  thus  presented  by  the  amended  petition,  the 
answer  thereto  and  the  reply,  were  upon  the  evidence  sub- 
mitted to  the  trial  court  without  the  intervention^of  a  jury, 
and  the  result  is,  the  finding  for  the  plaintiff.  Defendants' 
motion  for  a  new  trial  was  overruled,  and  judgment  was 
entered  upon  the  finding  of  the  court.  A  bill^sf  exceptions 
preserving  all  the  evidence  was  allowed  by  the  trial^judge, 
and  the  case  is  here  urged  upon  petition  in  ^error  for  re- 
versal. 

The  assignments  of  error  are: 

First:  The  court  erred  in  its  admission  of  evidence  offered 
t)y  the  plaintiff  and  objected  to  by  the  defendants. 

Second:  Tha<:  the  finding  and  judgment  of  the  court  are 
not  sustained  by  the   evidence,  and  are  <igainst  the  law. 
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Third:  That  the  conrt  erred  in  overrnling  defendants* 
motion  for  new  trial. 

The  other  aflflignments  of  error  are: 

Fourth:  That  the  coart  erred  in  overraling  defendants' 
motion  to  make  the  petition  more  definite  and  certain. 

Fifth:  That  the  court  erred  in  oyerrnling  defendants' 
motion  to  strike  the  amended  petition  from  the  files. 

Sixth :  Error  in  oveiraliog  the  demnrrer  to  the   amended 

petition. 

Seventh:  Error  in  refusing  to  dismiss  the  action    and   in 

entertaining  the  motion  of  Longworthy  to  revive  the  actioD, 

and  in  granting  said  last  named  motion. 

Eighth:  Error  in  granting  Longworthj  leave  to  replj. 

Ninth:  Error  in  striking  the  reply  of  Parker  from  the 
files  and  in  sustaining  the  demurrer  to  defendants'  answer 
in  abatement. 

Tenth:  Error  in  overruling    motion    to   procure   certain 

records. 

Eleventh :  Error  in  entertaining  jurisdiction  to  try  the  case. 

To  none  of  the  matters  so  assigned  for  error,  have  excep- 
tions been  saved,  other  than  to  complaints: 

Tenth:  That  the  court  overruled  defendants'  motion  to 
produce  certain  records;  ^ 

First:   Error  to  admission  of  evidence  offered  by  plainti£F. 

Second:  That  the  finding  and  judgment  are  not  sustained 

by  the  weight  of  the  evidence,  and  are  contrary  to  law; 

Third:  Error  in  overruling  defendants'  motion  for  new 
trial. 

As  to  the  motion  to  produce  records,  there  is  nothing    in 

the  bill  of  exceptions  indicating  what  the  record  is  that  de- 
fendants desired  to  be  produced,  and  hence  this  court  is  not 
informed  bow  the  case  was  afiPected,  or  what  bearing  the 
failure  to  produce  may  have  bad  on  the  event  of  the  action, 
and  find  no  error  in  this  regard. 

As  to  the  admission  of  evidence  over  defendants*  objec- 
tion, the  record  discloses  nothing  to  the    prejudice    of    de- 
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fendant,  that  will  warraot  the  conclusion  that  the  trial 
oonrt  erred  in  admitting  evidence  offered  by   the    plaintiff. 

So  there  remains  to  be  determined  bj  this  court  only  the 
question  as  to  whether  the  finding  of  the  court  was  against 
the  weight  of  the  evidence,  and  the  judgment  contrary  to 
law,  and  whether  for  this  reason  there  is  error  in  overrul- 
ing defendants'  motion  for  new  trial. 

It  is  conceded  that  at  the  date  of  the  proceedings  in  the 
circuit  court  of  Cook  county,  Illinois,  these  policies  had 
been  cancelled  and  these  notes  had  been  returned  to  the 
defendants;  and  all  this,  before  the  appointment  of  any 
receiver  for  the  company.  This  action  therefore,  is  not 
upon  the  notes,  but  is  founded  upon  the  decretal  order  of 
the  circuit  court  of  Cook  county,  Illinois,  authorizing  and 
commanding  its  receiver  to  make  the  assessment  declared 
in  the  petition, and  ordering  action  to  enforce  its  decree. 

It  is  not  claimed  that  the  defendants  were  residents  of 
Illinois,  or  were  within  the  territorial  limits  of  Illinois,  at 
the  time  that  proceeding  was  in8tituted,or  atany  time  since, 
and  it  is  not  contended  that  jurisdiction  of  their  persons 
was  acquired  by  any  service  of  the  process  of  that  court 
upon  them,  or  either  of  them. 

But  it  is  claimed  that  the  plaintiff,  in  his  character  of 
receiver,  represented  tbe  company,  and  represented  its 
members,  and  that  through  the  receiver,  and  by  virtue  of 
his  standing  in  the  place  of  the  corporation,  and  the  associ- 
ates who  constituted  it,  jurisdiction  of  the  person  was  ob- 
tained. We  are  not  of  the  opinion  that  this  condition  pre- 
vailed  in  this  case. 

It  cannot  be  claimed  that  defendants,  at  the  time  of  the 
appointment  of  the  receiver  and  of  the  proceedings  in  the 
circuit  court  of  Cook  county,  occupied  any  relation  to  the 
company,  other  than  that  of  debtors  to  the  creditors  of  the 
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company.  They  had  agreed  in  their  policies  to  remain 
liable  for  debts  which  acciaed  during  their  membersfaip. 
They  were  not  in  any  sense  of  the  term  members  of  the 
company;  they  could  not  be  heard  as  members;  they  had 
no  voice  in  making  its  officers,  or  in  dictating  its  manage- 
ment; they  were  not  interested  in  its  earnings,  they  were 
no  part  nor  parcel  of  it.  They  owed  its  creditors  ander  a 
contract  with  it,  the  terms  of  which  in  that  regard  did  not 
cease  with  severance  from  it. 

In  this  view  it  is  the  opinion  of  the  court,  that  these  de- 
fendants were  not  parties  to  the  proceeding  and  judgment 
in  the  circuit  court  of  Cook  county,  Illinois,  and  are  not 
bound  by  it.  They  had  ceased  to  be  members  of  that  com- 
pany, in  a  sense  that  its  receiver  could  represent  them  in 
an  action,  and  thereby  make  them  parties  to  the  action. 
The  receiver  was  not  their  representative;  he  was  their  ad- 
versary. 

But  whether  they  were  so  far  members  as  to  be  represent- 
ed by  the  receiver,  or  were  not;  or  had  they  been  before 
that  court  in  fact  in  their  own  proper  persons,  the  finding 
of  the  trial  court  is  not  sustained  by  the  weight  of  the  evi- 
dence. 

There  is  not  proof  warranting  this  court  in  assuming 
that  the  circuit  court  of  Cook  county,  Illinois,  was  a  legal 
tribunal  having  jurisdiction  to  do  that  which  the  petition 
claims  was  done  in  the  proceedings  had  before  it,  and  upon 
which,  and  by  the  strength  of  which,  he  asks    relief    here. 

The  judgment  of  a  court  of  general  jurisdiction  in  a  sis- 
ter state,  possesses  here  the  character  of  a  contract  liability 
with  all  defenses  which  might  or  ought  to  have  been  plead- 
ed there  to  the  merits  eliminated  by  that  adjudication. 

In  this  case  it  does  not  appear,  that  the  jurisdiction  of 
the  circuit  court  of  Cook  county,  Illinois,  depended  upon 
any  fact  directly  and  necessarily  decided  by  that  court  in 
that  proceeding. 
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This  ia  not  a  jadgment  pleaded  in  bar,  but  a  judgment 
pleaded  in  support  of  recovery. 

The  answer  in  this  case  is  not  a  ^leaotnulttel  record, bat 
an  attack  upon  the  validity  of  the  proceeding  itself. 

The  laws  of  a  sister  state  conferring  power  upon  its 
courts, when  the  scope  of  the  power  thus  conferred  is  put  in 
issue  as  in  the  case  at  bar,  becomes  a  fact  in  issue,  and 
mist  be  sustained  by  proof  as  any  other  fact  upon  which 
the  event  of  the  action  depends. 

In  this  case,  though  proof  might  have  been  offered,  and 
though  the  way  is  pointed  out  by  which  such  proof  can  be 
made,  it  was  not  made  and  not  offered. 

The  subject  and  trend  of  this  proceeding  of  the  circuit 
court  of  Cook  county,  Illinois,  stamps  it  as  not  of  the  char- 
acter known  to  the  common  law  jurisdiction  of  courts.  In 
a  case  as  the  one  at  bar,  the  jurisdiction  of  the  court  from 
which  the  judgment  emanates  is  only  presumed  to  extend 
to  those  matters  which  courts  acting  under  the  common 
law,  are   wont  to  recognize  and  determine. 

The  power  of  the  circuit  court  of  Cook  county,  Illinois, 
to  take  cognizance  of  such  a  controversy  as  that  proceed- 
ing discloses,  should  be  made  to  appear  by  a  profert  of  the 
laws  of  that  state  conferring  the  power  and  fixing  the  status 
of  the  court  and  the  scope  of  its  jurisdiction  in  that  regard. 
Revised  Statutes,  section  5244. 

Section  905,  of  the  laws  of  the  United  States,  determines 
how  the  records  and  judicial  proceedings  of  courts  are  to 
be  authenticated  and  rendered  competent  as  evidence  and 
admitted  as  evidence,  in  the  courts  of  any  other  state* 
And  further  provides  that  when  so  rendered  competent  by 
due  attestation  and  authentication,  such  proceedings  shall 
faavA  the  same  faith  and  credit  given  to  them  in  the  courts 
where  so  admittted  as  they  have  by  law  or  usage  in  the 
courts  of  the  states  from  which  they  are  taken. 

And  when  such  records  are  so  presented,  and  admitted  in 
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the  absence  of  denial,  the  jurisdiction  of  the  peison  and  of 
the  controversy,  and  power  of  the  coart  from  which  they 
emanate  to  take  cognizance  of  the  action  and  to  determine 
the  rights  of  the  parties,  is  deemed  to  exist,  because  the 
validity  and  virtue  of  the  proceeding  and  its  effect  is  assert- 
ed in  the  petition,  and  not  traversed  and  made  an  issue  in 
the  case  by  answer. 

The  foundation  of  the  plaintiff's  claim,  and  the  salvatioii 
of  the  case  rests  upon  the  effect  which  that  proceeding  in 
the  circuit  court  of  Cook  county,  Illinois,  has  by  law  or 
usage  in  the  courts  of  that  state. 

The  plaintiff  claims,  that  the  proceeding  would  have  the 
effect  in  the  courts  of  Illinois,  to  bind  the  defendants  to 
this  action,  and  for  that  reason  that  it  has  the  same  effect 
here. 

The  plaintiff  asserts  that  the  court  from  which  the  record 
offered  in  evidence  in  this  case,  was  taken,  was  a  court 
that  had  authority  to  make  the  adjudication,  and  that  the 
action  of  which  that  record  is  the  evidence,  was  one  in  its 
nature  within  the  scope  of  its  jurisdiction  and  contemplated 
in  the  purpose  of  its  organization. 

This  is  a  fact  when  so  asserted  which  invites  denial,  and 
is  denied,  and  is  susceptible  of  proof;  of  it  proof  is  de- 
manded, and  the  burden  of  sustaining  the  assertion  is  upon 
the  plaintiff. 

Presumption  of  jurisdiction  of  a  superior  court  of  a  sister 
state  in  an  action  upon  its  judgment  as  in  the  case  at  bar, 
extends  to  jurisdiction  over  the  person  of  one  within  the 
territorial  limits  of  the  process  of  the  court,  and  to  those 
procedures  which  the  common  law  recognizes  as  within  the 
radius  of  its  adjudications. 

The  limit  of  such  jurisdiction,  and  the  effect  of  such  ad- 
judication, is  the  same  in  states  in  which  the  common  law 
prevails,  and  courts  of  such  states  are  presumed  to  under- 
stand their  force  and  purport.     But  the    extent    of  power 
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aathoiized  by  legislative  enactment,  and  the  effect  of  pro- 
ceedings and  judgments  nnder  snch  powers,  are  not  pre- 
anmed  to  be  within  the  knowledge  of  courts  of  another 
state,  and  hence  may  be  put  in  issue,  inquired  into  and 
explained. 

So  that  jurisdiction  of  a  subject  matter  which  is  conferred 
by  statute  is  not  presumed.  The  statutory  jurisdiction  of 
a  court  as  well  as  the  statute  conferring  it,  are  not  subject 
of  judicial  cognizance,  but  must  be  pleaded,  and  in  the  face 
of  denial  must  be  proved.  The  judgmeut  of  a  superior 
court,  in  a  controversy  in  which  jurisdiction  is  conferred 
by  statute,  is  in  character  no  stronger  than  the  judgment  of 
an  inferior  court  of  a  sister  state.  161  Mass.  Ill,  26  L. 
R.  A.,  804. 

The  proceeding  had  in  the  circuit  court  of  Cook  county, 
Illinois,  and  the  judgment  upon  which  the  action  here  is 
founded,  were  not  in  the  exercise  of  the  jurisdiction  which 
at  common  law,  courts  of  general  jurisdiction  have  the 
power  and  right  to  exercise. 

It  is  a  jurisdiction  that,  if  possessed  at  all,  is  necessarily 
conferred  by  the  legislative  authority  of  the  state  where  ex- 
ercised. And  the  law  clothing  the  court  with  power,  is 
neither  pleaded  nor  offered  in  proof  in  this  action. 

In  such  case  it  cannot  be  presumed  that  the  court  bad 
jurisdiction  because  it  assumed  to  exercise  it.  Nor  can  it 
be  supposed  merely  from  the  attested  copy  of  the  record  of 
the  proceedings  in  the  circuit  court  of  Cook  county,  111- 
inois,offered  in  evidence  here, that  that  *'courthad  jurisdic- 
tion because  th^  page  proffered  is  its  record  and  that  the 
paper  offered  is  its  record  and  imports  verity  because  the 
court  bad  jurisdiction."  A  couclusion  so  determined  would, 
to  say  the  least,  be  a  very  lame  one. 

We  cannot  accept  as  proof  of  jurisdiction  and  evidence 
of  power  and  assume  the  jurisdiction  of  that  court  to  exist, 
from  the  naked  proceeding  of  that  couivt,   the    legality    and 
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force  of  which  is  challenged  because,  and  upon  the  ground, 
that  the  court  was  outside  of  and  beyond  its  power  in  at- 
tempting to  entertain  the  action,  and  was  not  authorized  by 
the  laws  of  Illinois  to  take  cognizance  of  the  subject  matter 
of  the  controversy.  And  this  being  all  that  is  offered  to 
meet  defendants'  denial,  we  deem  the  proof  in  that  respect 
insufficient  to  support  the  finding  in  the  plaintiff's  favor. 

I  might  here  gratuitously  remark,  that  the  judgment,  in- 
asmuch as  it  orders  the  collection  of  three  or  four  times 
the  amount  necessary  to  meet  defendants'  liability,  is  so  far 
repugnant  to  the  instinctive  principles  of  justice,  that  if  it 
were  the  judgment  of  the  court  of  an  alien  state,  it  would, 
for  that  reason,  not  be  considered  the  basis  of  remedy. 

However, for  the  errors  already  designated,  the  judgment 
and  finding  of  the  trial  court  are  set  aside,  at  the  costs  of 
defendants  in  error,  and  the  case  is  remanded  for  execution 
and  new  trial. 

Heriry  Newbegin,  for  Plaintiff  in  Error. 

B.  B.  Kingsbury,  and  C,  W,  Greenfield,  for  Defendants 
in  Error. 

(Sixth  GIroait— Lucas  Co.,  Ohio  Circuit  Court— Oct.  Term,  1893.) 

Before  Bentley,  Haynes,  and  Scribner,  JJ. 

WILLIAM  CHERRY  v.  AGNES  C.  HOWE,  ET  AL. 


Dedication — What  requisite  to  constitute — 

(1).  To  constitute  a  commoD  law  bindiuf;  dedication  of  ground  to 
public  use,  there  must  have  been  an  intention  to  dedicate 
and  an  actual  dedication  on  the  part  of  the  owner,and  an  ac- 
ceptance by  the  public,  which  may  be  shown  by  circum- 
stances. 
Same — Twenty  one  years*  use  by  (he  public— 

(2).  Where  an  owner  in  buildiuK  a  barn  on  his  lot  left  a  space  of 
eight  feet  at  the  end  of  his  lot  open,  for  the  convenience  of 
himself  and  his  tenants  merely,  the  fact  that  such  open  epace 
was  also  used  by  the  public  without  opea  objection  by  such 
owner  to  such  use,  will  not  be  sufiScient  to  show  an  intention 
to  dedicate  such  space  to  the  public  for  all  time  to  come, 
although  such  condition  may  have  continued  ^or  more  than 
twenty-one  years. < 
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Bentley,  J. 

Plaintiff,  in  bis  petition,  alleges  that  he  is  the  owner  of 
the  Boathwest  thirty-two  and  one-half  feet  of  lot  458,  Port 
Lawrence  division,  of  the  city  of  Toledo,  Lucas  county, 
Ohio,  which  is  a  lot  lying  between  Jefferson  and  Madison 
streets,  having  a  frontage  on  Huron  street,  in  this  city.  He 
gives  a  description  of  it,  and  avers  that  he  has  been  the 
owner  of  it  in  fee  simple  since  January  31,  1876,  and  says: 

"Said  lot  extends  back  a  uniform  width  to  a  depth  of 
120  feet  to  an  alley  of  the  width  of  about  sixteen  feet;  that 
said  alley  extends  from  Jefferson  street  in  said  city  a  uni- 
form width  towards  Madison  street  through  the  center  of 
the  block  bounded  by  Jefferson,  Huron,  Madiaon  and  Erie 
streets  in  said  city." 

He  further  says  that  it  has  been  dedicated  to  the  public 
ase,and  that  it  has  been  open  and  used  as  a  public  highway 
and  by  all  the  owners  of  lots  abutting  thereon  more  than 
twenty-one  years.  He  says  also  that  he  bought  said  prop- 
erty upon  the  faith  and  with  the  understanding  that  the 
alley  had  been  permanently  dedicated  to  public  uses,  and 
been  used  by  the  public  generally. 

He  further  states  that  he  is  interested  in  keeping  said 
alley  open  as  a  means  of  access  to  the  rear  end  of  his  said 
lot  and  for  the  accommodation  of  tbe  public.  He  aveis  al- 
so in  his  petition  that  said  alley  has-been  accepted  as  a  pub- 
lic highway  and  treated  as  such]by  tbe^city  authorities  dur- 
ing all  the  times  mentioned,  and  he  then  proceeds  to  state 
that  the  defendant,  who  is  the  owner  of  lot  456  and  part  of  457 
— lot  456  fronting  on  Huron  street  and  abutting  on  Jeffer- 
son street — has  proceeded  to  erect  an  obstruction  across  the 
alley,  or  a  portion  thereof,  iu  order  to  prevent  the  plaintiff 
and  the  public  generally  from  passing  alons:  the  alley,  and 
that  by  reason  thereof  they  are  hindered  and  delayed  in  do- 
ing so;  that  be  has  sustained  injury;  that  be  has  no  remedy 
at  law, and  be  prays  that  defendant  may  be  ordered  to  abate 
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the  nuisance  and  be  enjoined  from  erecting  an;  nuisance, 
and  from  interfering  with  the  passage  of  the  plaintiff  and 
the  public  along  said  alley. 

Defendant  Gles  an  answer,  in  which  he  denies  each  and 
all  of  the  allegations  in  the  petition  contained. 

The  case  was  submitted  to  us  upon  written  briefs  and  up- 
on evidence  that  lies  in  statements  and  agreed  statemeutb, 
in  the  depositions  of  parties,  and  in  sundry  and  divers  do- 
cumentary evidence.  The  briefs  are  very  full, and  embrace 
a  great  many  cases,  and  we  have  endeavored  to  give  them 
very  full  consideration. 

The  facts,  in  general,  are  substantially  these:  Williard 
W.  Howe,  in  1858,  became  the  purchaser  of  lot  No.  466, 
and  proceeded  during  that  summer  to  erect  upon  it  a  resi- 
dence, completed  in  1854,  when  he  entered  into  occupation 
of  it,  and  it  remained  his  place  of  residence  and  that  of  his 
family,  until  a  year  or  two  ago.  In  1857 — I  think  it  was 
— he  purchased  the  adjoining  lot.  No.  457,  but  having 
prior  to  that  time  erected  upon  the  rear  end  and  upon  the 
line  of  the  lot,  of  his  lot  456,  a  barn,  he  moved  the  barn  and 
swung  it  around,  as  he  says,  so  that  it  stood  when  he  had 
adjusted  it,  in  part  upon  lot  456  and  in  part  upon  lot  457, 
and  upon  a  line  eight  feet  from  the  rear  end  of  the  line  of 
his  lots.  His  testimony  has  been  taken  (by  deposition), and 
he  states  therein  that  he  did  this  for  the  purpose  of  enabling 
him  to  reach  the  barn  himself  more  conveniently,  and  for 
the  convenience  of  nis  tpnants.  He  has  also  erected  sheds 
in  connection  with  the  barn,  and  some  outbuildings,  and 
leased  them  to  the  United  States  Express  Co.  who  have  oc- 
cupied it  for  some  years;  that  that  building  was  placed  in 
the  situation  it  was  in  for  the  more  convenient  use  uf  him- 
self and  of  those  tenants—  the  Express  Company,  their 
horses,  wagons,  etc.  He  further  says,  by  his  testimony 
(ot  himself  and  his  son),  that  Jefferson  street  since  that  time 
has  been  filled  up  and  that  a  sidewalk  has  been  constructed 
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along  ap  Jefferson  street  the  whole  length  of  his  lot,  and  an 
eight-foot  stone  sidewalk,  which  was  completed  a  few  years 
ago,  and  for  which  he  was  assessed  the  whole  depth  of  his 
lot;  that  the  sidewalk  was  ntiiforin  in  width  to  its  end,  and 
that  afterwards  a  change  was  made  in  its  form  by  reason  of 
this  supposed  alley. 

His  son  testifies  that  by  reason  of  the  walks  going  along 
this  alley  they  were  injured  by  it,  and  for  that  reason  they 
proceeded  to  erect  the  obstraction  complained  of,  and  not 
-from  any  malicious  intention. 

It  is  shown  also  that  the  assessments  made  from  time  to 
time  by  the  city  authorities  for  the  improvement  of  Jeffer- 
son street  have  been  levied  upon  the  property  to  the  full 
depth  of  the  lot. 

It  appears  by  the  testimony  of  plaintiff  that  he  became 
the  owner  of  the  lot  upon  which  he  resides  in  the  summer 
of  1883,  which  is  described  as  the  south  thirty  two  and  a  half 
feet  of  lot  458,  and  says:  **My  lot  fronts  on  Huron  street 
and  runs  back  a  uniform  width  of  thirty-two  and  a  half  feet 
to  the  alley,  which  is  about  sixteen  feet  wide.  Eight  feei  of 
this  alley  belongs  to  my  lot.  In  taking  my  deed  the  lot 
was  described  as  running  back  to  the  rear  end  of  said  lot, 
because  I  considered  it  necessary  to  so  describe  it  in  order 
to  give  me  the  benefit  of  the  eight  feet  in  case  the  alley 
should  be  ever  vacated  for  any  reason;^'  and  he  states  that 
within  the  last  three  years  he  has  erected  upon  the  rear  end 
of  his  lot  and  upon  a  line  eight  feet  back  from  the  rear  end 
of  the  lot  a  brick — I  think  it  is — barn,  costing  about  $1,000; 
that  at  the  time  he  purchased  the  lot  he  relied  upon  the 
fact  that  there  was,  as  he  supposed,  a  public  alley  there,and 
that  he  was  told  by  sundry  persona  that  there  was  a  public 
alley  there,  but  he  was  never  told  so  by  W  W.  Howe  or  by 
any  of  thf*  defendants.  The  testimony  of  some  other  par- 
ties was  taken  showing  that  he  bought  the  lots  supposing 
that  there  was  an  alley  there,  and  that  one  of  them  built  a 
barn  in  the  situation  that  I   have  stated. 
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It  further  appears  tnat  originally  as  they  had  used  the 
alley  they  had  been  in  the  habit  of  coming  through  to  Madi- 
son street;  but  sometime,  as  I  understand  it,  about  the 
year  1876,  the  supposed  alley  adjoining  Madison  street  was 
closed  up  by  Dennis  Coglin — who  owned  property  there  to 
the  depth  of  100  feet;  and  by  the  joint  action  of  himself 
and  the  heirs  of  the  Walbridge  estate,  who, some  years  ago, 
built  a  brick  block  adjoining  his  property,  and  from  that 
day  there  never  has  been  any  passage-way  through  there, 
and  that  the  same  has  remained  closed,  and  that  the  residue 
of  the  supposed  alley  is  simply  a  pocket  extending  from 
Jefferson  street  down  to  the  line  of  his  lot. 

In  1875  a  resolution  was  passed  by  the  common  council 
of  the  city  of  Toledo  to  open  that  alley  to  the  width  of  six- 
teen feet;  and,  in  1876,  the  council  rescinded  that  resolu- 
tion and  passed  a  rt*8olution  to  open  it  to  the  width  of  four- 
teen feet,  and  such  proceedings  were  had,  amounts  were 
awarded  to  the  respective  owners  for  the  value  of  their 
property,  and  that  the  city  failed  to  pay  within  the  time 
required,  requiring  the  parties  to  take  certificates,  which 
they  refused  to  do,  and  thereupon  the  city  refused  to  ad- 
vance the  money,  and  the  proceedings  were  dropped. 

It  further  appears  that  in  1866,  Richard  Mott,  being  the 
owner  of  lot  465,  which  is  a  lot  fronting  on  Jefferson  street 
and  adjoining  this  alleged  alley,  made  a  dedication  of  the 
alley  eight  feet  in  width  adjoining  or  off  of  the  lot,  and  ex- 
tending across  the  rear  end  of  that  lot  and  some  other  prop- 
erty that  he  owned  out  to  Erie  street,  which  still  remains, 
as  we  understand  it,  a  public  alley. 

This,  I  believe,  covers  all  the  substantial  facts  that  ap- 
pear in  the  evidence. 

It  will  be  seen  by  the  statement  of  facts  that  there  never 
was  any  dedication,  in  the  manner  provided  by  the  statute 
— ^no  deed  or  plat  was  made  of  the  real  estate  as  required, 
and  that  whatever  dedication  there  was,  was  a  common  law 
dedication — if  there  be  one. 
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It  farther  appears — as  I  have  cited  already — that  the 
^plaintiff,  in  parchasiDg  his  lot,  never  tnade  any  inquiry  of 
W.  W.  Howe,  or  of  any  person  claiming  to  be  the  owner  of 
these  lots,  as  to  whether  there  was  an  alley  there  or  not, 
end  the  question  for  as  to  determine  is,  whether,  under  the 
'facts  of  the  case,  there  is  evidence  sufficient  to  constitute  a 
vcommon  law  dedication  which  will  be  available  to  this  plain- 
tiflP. 

A  statement  of  some  of  the  characteristics  of  a  common 
law  dedication  has  been  made  in  the  case  of  Lessees  of  In- 
corporated Village  of  Fulton  v.  Mehrenfeld,  8  Ohio  St., 
440, and  it  is  there  stated  that  dedications  of  land  in  general 
operate  by  way  of  estoppel,  and  not  as  grants  or  transfers  of 
-an  interest.  It  is  further  held  that  a  statutory  dedication 
is  in  the  nature  of  a  grant;  that  the  estate  is  vested  by  way 
of  a  grant, and  not  by  way  of  estoppel.  On  page  446,  the 
•court  further  state,  that: 

*'To  constitute  a  binding  dedication  of  ground  to   public 

uses  at  common  law,  there  must  have  been    an  intention  to 

-dedicate,  and  an  actual  dedication  on  the  part  of  the  owner, 

and  an  acceptance  oo  the  part  of  the  public,    which  may  be 

Droved  by  the  circamstances  of  the  case.'' 

I  should  say,  in  passing,  that  that  is  put  in  that  form  in 
Tegard  to  the  pleadings,  because  this  particular  action  was 
brought  in  ejectment  by  the  village  of  Fulton  against  cer- 
tain parties,  to  obtain  possession  of  the  street.  Aod  it  is 
-expressly  stated  in  this  decision  that  there  may  be  extended 
to  the  owners  of  the  abutting  property  a  right  on  the  part 
of  abutting  property  to  restrain  persons  from  closing  a 
atreet — when  the  city  would  have  no  right  in  the  street.  I 
may  say,  in  passing,  that  there  is  no  evidence  that  the  com- 
mon council  has  in  any  manner  recognized  this  alley  as  a 
public  higwhay.  They  have  never  improved  it.  Indeed, it 
would  seem  that  in  1875,  they  then  recognized  it  so 
far  as  they  could,  as  belonging  to  the  property  owners,   be- 
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caase  they  passed  a  reaolatioo  to  condemn  it  for  the  pur- 
pose of  an  alley. 

It  is  then  as  between  this  plaintiff  and  the  defendants^ 
that  we  shall  discnss  the  case. 

It  is  said  in  8  Meeson  &  Wellsby,  that  the  use  of  it  by 
the  public  is  simply  evidence  of  the  fact  of  dedication,  and 
evidence  only;  and  they  farther  say  that  any  act  on  the 
part  of  the  owner  of*the  property  showing  that  he  had  not 
intended  to  dedicate  it,  is  of  far  more  importance  as  a  mat- 
ter of  evidence  than  the  fact  that  the  public  have  been  al- 
lowed to  pass  along  it. 

In  regard  to  the  statement  made  in  the  testimony  of  Mr. 
Howe,  how  far  there  was  any  secret  intention  on  his  part 
to  dedicate,  we  need  not  inqaire.  Objection  is  taken  to 
some  of  his  evidence  in  respect  to  statements  as  to  the  pur- 
poses for  which  he  moved  his  barn  back  and  left  the  right 
of  way  open.  We  think,  however,  that  the  facts  sufficiently 
appear  by  his  evidence  that  at  the  time  he  moved  his  barn 
back  and  placed  the  foundations  along  adjoining  the  line  of 
the  barn — eight  feet  from  the  rear  end  of  his  lot,  that  he 
did  it  for  the  pnrpoees  as  he  states  in  his  deposition,  to- 
wit,  for  the  purpose  of  enabling  himself  and  his  tenants  to 
reach  the  barn  and  to  use  it — the  Express  Company  for  the 
purpose  of  storing  its  wagons  and  keeping  its  horses  and 
giving  them  an  opportunity  to  pass  in  and  out  of  Jefferson 
street  to  the  barn. 

We  are  of  the  opinion  that,  under  the  testimony  in  this 
case,  there  is  uotbiug  in  the  acts  of  Mr.  Howe  that  shows 
that  he  ever  intended  to  dedicate  this  property  to  the  use  of 
the  public — that  he  intended  to  give  it  to  the  public;  we 
think  everything  that  was  done  by  him  is  consistent  with 
his  statements  in  regard  to  the  facts  of  the  case  at  the  time, 
to-wit,  that  he  was  simply  opening  that  for  his  own  private 
use  and  that  of  his  tenants.  It  is  true  that  he  permitted 
persons  to  pass  along  the  street  from  time  to  time,  and  it  is 
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farther  true  that  he  never  made  aay  pablic  objections,  save 
in  one  or  two  instances  where  persons  were  using  the  street 
in  such  a  manner  as  that  it  became  a  nuisance  in  there  by 
allowing  cattle  to  run  in  and  out  there,  and  perhaps  some 
poultry,  and  allowed  cattle  to  stay  there  and  turned  them 
into  his  lot.  Neither  did  ha  do  anything,  save  and  except 
that  he  left  the  road  open,  and  induced  any  of  these  parties 
who  were  making  purchases  to  believe  that  he  had  dedicated 
that  property  to  the  use  of  the  public,  and,  before  there 
should  be  an  estoppel  decreed  against  him,  or  before  he 
should  have  been  held  to  have  lost  his  property,  it  is  very 
clear  that  there  should  be  such  acts  of  dedication  as  to  show 
that  at  the  time  the  street  was  opened  upon  his  part  he  had 
a  clear  intent  to  dedicate  it  to  the  use  of  the  public  for  all 
time  to  come.  We  d3  not  think  that  has  been  made  out, 
and,  in  view  of  the  principles  to  which  1  have  referred  we 
hold  that  he  has  done  nothing  to  estop  himself  from  claim- 
ing the  right  to  put  his  fence  out  to  the  limits  of  the  lots, 
and  the  decree  for  injunction  will  therefore  be  refused. 


(FirstCircuit— Hamilton  Co.,  O.,  Circuit  Court— Oct  Term,  1898.) 

Before  Cox,  Swing  and  Smith,  J  J. 

THE  MERCHANTS'   NATIONAL  BANK    v.    THE   OVERMAN 

CARRIAGE  COMPANY. 


PurchciBe  by  eorporation  of  its  stoek-'When  void~-Continued  liabiU 
Uy  of  stockholder^ 

(1).  A  resolution  by  a  corporation  authorizing  the  purchase   of  a 

part  of  its  own  stock  by  B.  as  trustee  for  the  company,    to  be 

paid  for  with  notes  of  the  company,  is  a  purchase  of  the  stooK 

for  the  company. 

(2).  Such  a  purchase  by  a  corporation  from  two  of  its 
officers  "in  consideration  of  their  proposed  retirement'\  does 
not  come  within  the  exception  to  the  principle  of  law  that  a 
company  cannot  deal  in  its  own  stock;  the  purchase  was  in- 
valid, and  those  who  attempted  to  sell  did  not  cease  to  be 
stockholders. 
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Appeal  from  the  Court  of  Conomon  Pleas  of  Hamiltozip 
county. 

Swing,  J. 

The  point  in  controversy  in  this  Mse  is  whether  Peter- 
JangbauB  and  Bernard  S.  Fallon  are  stockholders  in  the- 
Overman  Carriage  Company. 

On  Jane  «S0,  1893,  they  each  owned  fifty  shares  of  the 
capital  stock  of  said  company.  On  that  date,  at  a  meeting 
of  the  board  of  directors  of  said  company,  consisting  mt 
Messrs.  Bossiter,  Barrows,  Fallon  and  Janghans,  the  last 
two  being  the  parties  above  named — Mr.  Jangbaas  acting 
as  secretary — Mr.  Barrows  made  a  motion  which  was  car- 
ried, the  president,  Mr.  Sositer,  not  voting.  The  motion 
was  as  follows: 

"That  in  consideration  of  the  proposed  retirement 
of  Mr.  Fallon,  as  vice-president,  and  Mr.  Jangbaas, 
as  secretary,  Mr.  6.  H.  Barrows  be  authorized  to 
purchase  their  stock  as  trustee  for  the  company,  paying  for 
the  same — giving  notes  to  the  order  of  the  company  pay- 
able five  hundred  dollars  per  month,  with  interest  at  six  per 
cent.  The  president  is  authorized  to  endorse  said  notes, 
and  the  company  to  pay  the  same  as  they  mature,  holding 
said  Burrows  harmless,  and  retaining  the  stock  when  all 
are  paid.*' 

The  evidence  clearly  shows  that  Junghaus  and  Fallon 
had  full  and  accurate  knowledge  of  the  nature  of  the 
transaction;  in  fact,  the  resolution  was  carried  by  their 
votes,  and  they  were  chargeable  with  knowledge  of  the  na- 
ture of  the  transaction,  whether  they  actually  knew  its  scope 
or  not.  At  this  time  the  assets  of  the  company  exceeded 
the  liabilities,  not  counting  the  stock  as  a  liability,  by  some 
$17,000.  The  capital  stock  of  the  company  was  $55,000, 
and  according  to  the  books  of  the  company,  the  value  of  the 
stock  was  about  thirty  cents  on  the  dollar,  although  if 
forced  to  realize,  it  probably  would  have  been  insolvent.  At 
this  time  neither  Junghaus  or  Fallon  was  indebted  to  the 
company,  and  they  were  solvent. 
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It  seema  hardly  to  admit  of  any  question  bat  what  the 
sale  of  this  stock  by  Junghaas  and  Fallon  was  a  sale  by 
them  to  the  company  itself.  The  purchase  by  Burrows,  as 
trustee  for  the  company,  and  its  transfer  to  him  as  such 
does  not  change  the  real  motive  of  the  transaction.  It  was 
nothing  more  nor  less  than  a  sale  to  the  company  of  its  own 
stock. 

That  a  company  can  not  deal  iu  its  own  stock  is  a  well 
settled  principle  of  the  law  that  needs  no  citation  of  author- 
ities. There  are  exceptions  to  this  rule  in  cases  only  where 
the  company  may  buy  in  its  stock  for  the  purpose  of  saving 
it  from  loss  and  for  its  own  protection. 

The  resolution  under  which  this  purchase  was  made  re- 
cites that  it  was  for  the  purpose  of  the  retirement  of  Fallon 
as  vice  president  and  Junghaus  as  secretary  of  the  company. 
This  is  no  valid  reason  for  the  company  buying  in  its  own 
stock.  It  may  or  may  not  have  been  for  the  interest  of  the 
company  for  these  parties  to  retire  from  their  offices,  but  it 
is  not  sufficient  in  law  for  the  company  to  become  purchas- 
ers of  its  stock.  The  necessity  for  avoiding  loss  to  the  com- 
pany did  not  exist. 

There  is  nothing  in  the  case  of  Morgan  v.  Lewis,  4& 
Ohio  St.,  1,  relied  on  by  Junghaus  and  Fallon  as  authoriz- 
ing this  transaction,  which  holds  that  a  corporation  can  buy 
in  its  own  stock,  except  from  necessity  to  avoid  loss  to  the 
corporation.  The  reason  for  the  holding  there  made,  is 
fonnd  in  the  language  of  the  court  on  page  7,  where  it  ia 
said: 

"This  proof  would  have  established  something  be- 
yond the  mere  good  faith  of  the  transaction.'' 

Of  conrse,if  there  was  bad  faith  in  procuring  the  stock  of 
the  corporation,  it  was  the  duty  and  the  right  of  the  cor- 
poration to  undo  the  fraud. 

But  there  was  no  element  of  fraud  in  procuring  the  stock 
of  Junghaus  and  Fallon  by  them.     They  were   the   owners 
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of  the  stock  in  good  faith  and  for  valae  and  in  the  regnlar 
way,  and  the  company  did  not  have  the  power  to  purchase 
their  stock.  The  transaction  not  being  lawful,  it  waa  void, 
and  said  parties  did  not  cease  tc  be  stockholders  in  said 
company,  and  mast  therefore  still  be  stockholders. 

A  decree  should  be  entered  in  accordance  with  this  find- 
ing. 

Marsh  &  Ritchie^  for  Plaintiff. 

Follett  &  Kelley^    contra. 


(Third  Circuit -Marion  Co..  O.,  Circuit  Court— Jan.  lerm,  18d9.) 

Before  Price,  C.J.,  Day  and  Douglass,  J  J. 
(Judge  Douglass  of  5th  Circuit  sitting  in  place  of  Judge  Norris. ) 

JOHN  D.  GUTHRIE  A  SONS   v.    THE    ANGOSTA   MILLING 

CO  et  al. 
aud 

JOHN  P.  UNCAPHER  against  Same  Defendants. 


RBferee^Exceptions  to  findings  of  fact— Review— Motion  for   new 
trial  necessary^ 

Where,  under  sec.  5210,  Revised  Statutes,  the  court  appoints  a  ref- 
eree to  hear  and  determine  all  the  issues  of  fact  and  law  in  a 
case,  and  to  report  his  findings  of  fact  and  oonolusioDs  of  law 
separately,  a  party  desiring  to  review  in  the  higher  court 
the  findings  of  fact  on  the  weight  of  the  evidence,  should  ask 
the  referee  for  a  new  trial  by  motion  containing  the  proper 
ground  for  that  purpose,  and  if  it  be  overruled,  except  there- 
to; and  further,  that  to  obtain  such  review,  as  well  as  a  re- 
view of  any  other  errors  committed  on  the  trial,  a  bill  of  ex- 
ceptions must  be  tendered  to  and  signed  by  the  referee. 

Error  to  the  Court  of  Common  Pleas  of  Marion  county. 

Pbioe,  C.  J. 

These  cases  were  heard  and  submitted  together,  and  what 
we  may  say  will  apply  to  both. 

The  plaintiffs  in  error  ask  a  reversal  of  the  judgment  of 
the  lower  court,  wherein  they  were  assessed    as   stockhold- 


I 
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era  in  the  Angoata  Milling  Company — an  insolvent  corpor- 
ation, and  the  sait  in  whioh  the  assessments  were  made,  was 
brought  by  creditors  of  the  corporation,  in  which  its  stock- 
holders and  many  creditors  were  made  defendants.  The 
creditors  by  answers  and  cross-petitions  set  up  their  respec- 
tive claims,and  some  of  these  claims  were  contested  on  prop- 
er pleadings  for  that  purpose. 

Two  of  the  defendants  sued  as  stockholders — Mrs.  Fisher 
and  Mr.  Ackerman — answered  that  they  were  not  in  fact  or 
in  law,  stockholders,  because,  while  stock  appeared  in  their 
names  by  transfer  from  other  stockholders,  the  transfer  was 
brought  about  by  fraudulent  representations  and  deceit,  for 
which  they  had  rescinded  the  contract  for  the  stock,  and 
they  asked  to  be  relieved  of  liability,  and  that  the  same  be 
placed  on  the  parties  from  whom  the  stock  had  been  thus 
obtained,  who  were  its  real  owners.  There  were  other  ques- 
tions made,  which  are  usually  incident  to  such  proceedings. 

The  court  or  referee  overruled  demurrers  to  the  cross - 
petitions  of  Mrs.  Fisher  and  Ackermaij,  and  this  ruling 
is  assigned  for  error. 

During  a  term  of  the  lower  court,  RoUa  C.  Perry  was 
appointed  referee  in  the  case  to  hear  and  determine  all  the 
issues  of  fact  and  law  in  the  case,  and  report  the  findings 
of  fact  and  conclusions  of  law  separately. 

After  partly  hearing  the  case, Mr.  Perry  died,  and  W.  Z. 
Davis  was  appointed  his  successor  in  the  reference,  and  he 
took  up  the  work  under  the  scope  of  the  order  of  reference 
formerly  made,  and  after  completing  the  trial  and  his  in- 
vestigations, he  filed  his  report  on  the  19th  day  of  May, 
19,  1898. 

On  the  21  tb  day  of  May,  the  court  of  common  pleas  ren, 
dered  judgment  against  the  stockholders,  including  plain- 
tiflFs  in  error,  whom  the  referee  had  held  to  be  liable,  and 
for  the  amounts  for  which  he  had  assessed  them. 

[OOPTBIOBT,    1899,    BT  CARL  O.  lAHM.  ] 
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The  plaintiffs  in  error  have  filed  with  their  petitions  in 
error,  a  voluminous  bill  of  exceptions,  purporting  to  con- 
tain the  evidence  heard  by  the  referee,  and  many  errors  are 
assigned  as  having  been  committed  by  the  referee  during  the 
trial;  and  it  is  further  alleged  that  his  findings  are  not  sup- 
ported by  the  evidence,  and  are  contrary  to  law. 

All  the  errors  complained  of,  except  the  rulings  on  the 
demurrers,  can  appear  only  by  a  proper  bill  of  exceptions 
bringing  them  into  the  record,  and  we  are  required  to  firdt 
pass  on  the  motion  of  defendants  in  error  to  strike  the  bill 
of  exceptions  from  the  files,  because  it  was  not  allowed  and 
signed  by  the  referee. 

We  find  that  the  bill  of  exceptions  was  not  allowed  and 
signed  bj  the  referee,  but  was  allowed  and  signed  by  Allen 
Smalley,  judge  of  the  court  of  common  pleas,  and  within 
the  statutory  time  for  that  purpose. 

Another  point  made  by  defendants  in  error,  in  the  same 
connection,  is,  that  we  cannot  review  the  findings  of  the 
referee  on  the  weight  of  the  evidence,  because  there  was  no 
motion  for  new  trial  filed  with  him  at  any  time;  and  we 
find  that  no  motion  for  new  trial  was  filed  with  the  referee 
and  of  course,  he  was  not  called  upon  to  pass  on  such  a  mo- 
tion. 

It  appears  in  the  record,  that  the  report  of  the  referee 
was  filed  on  the  19th  day  of  May,  as  before  stated,  and  that 
on  the  2l8t  of  May,  the  plaintiffs  in  error  filed  in  the  court 
of  common  pleas  their  motions  for  new  trial,  and  that  they 
were  overruled  by  the  court. 

Has  the  law  been  complied  with  in  regard  to  the  allow- 
ance and  signing  of  the  bill  of  exceptions?  And  was  the 
court  of  common  pleas  the  proper  tribnal  to  hear  and  decide 
the  motions  for  new  trial?  These  are  important  questions 
of  practice  about  which  there  is  some  controversy  and  con- 
fusion in  our  circuit,  and  perhaps  elsewhere,  and  they  in- 
volve a  construction  of  those  sections  of  the  statutes  which 
define  the  powers  and  duties  of  a  referee. 
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It  is  provided  by  section  5210,  Revised  Statntes,  that — 

''All  or  any  of  the  issues  in  the  action  or  proceeding, 
whether  of  fact,  or  law,  or  both,  may  be  referred  by  the 
court,  or  a  judge  thereof  in  vacation,  upon  the  written  con- 
sent of  the  parties,  or  upon  their  oral  consent  in  court  en- 
tered upon  the  journal.  '^ 

Section  5211,  provides  in  substance: 

''That  where  the  parties  do  not  consent,  the   court   or   a 
•  judge  thereof  in  vacation,  may  upon  the    application    of   a 
party,  or  of  its  or  his  motion,  direct  a  reference  in  any  case 
in  which  the  parties  are  not  entitled  to  a  trial  by  jury/' 

Section  5213,  gives  the  method  of  procedure    t)efore   the 

referee. 

"The  trial  by  referees  shall  be  conducted  in  the  same 
manner  as  a  trial  by  the  court;  referees  may  summon  and 
enforce  the  attendance  of  witnesses,  administer  all  neces- 
sary oaths  in  the  trial  of  the  case,  and  grant  adjournments, 
the  same  as  the  court;  they  must  state  the  facts  found,  and 
the  conclusions  of  law  separately,  and  their  decision  must 
be  given,  and  may  be  excepted  to  and  reviewed,in  like  man- 
ner; their  report  on  the  whole  issue  shall  stand  as  the  de- 
cision of  the  court,  and  judgment  may  be  entered  thereon 
in  the  same  manner  as  if  the  action  had  been  tried  by  the 
court;  when  the  reference  is  to  report  the  facts,  the  re- 
port shall  have  the  effect  of  a  special  verdict;  and  when  the 
court  directs  it  to  be  done, the  referee  shall  reduce  the  tes- 
timony of  the  witnesses  to  writing  and  require  th«)m  sever- 
ally to  subscribe  the  same.'* 

By  virtue  of  this  section,  when  all  the  issues  of  fact  and 
law  in  a  case  are  sent  to  a  referee,  as  in  this  case,  foi  the 
purposes  of  the  trial,  he  stands  in  place  of  the  court,  and 
while  it  is  in  progress,  may  exercise  all  the  powers  of  a 
court,  and  they  continue  until  he  has  fully  and  finally  dis- 
posed of  the  case  uud  made  bis  report,  at  which  time  they 
cease.  He  may  allow  pleadings  to  be  amended — new  par- 
ties to  be  made — rule  on  the  admissibility  of  testimony — 
enforce  order  and  the  attendance  of  witnesses,  and  when 
the  case  is  submitted,  he  makes  the  findings  of  fact  and 
law. 
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If  a  party  is  dissatisfied  with  the  fiodinga  and  desires  a 
new  trial,  he  shoald  file  his  motion  for  new  trial  with  the 
referee  and  have  his  decision  upon  it,  and  except  to  the  de- 
cision if  adverse  to  him,  which  is  the  foundation  necessary 
to  be  laid  for  a  review  of  a  case  on  the  facts  in  the  circuit 
coart.  It  is  jast  as  necessary  that  sach  motion  be  filed 
with  and  passed  upon  by  the  referee,  as  it  is  necessary  that 
one  be  filed  in  the  court  of  common  pleas  in  order  to  review 
a  finding  of  the  court  or  a  verdict  of  the  jury  on  the  facts  in 
that  court;  and  we  think  it  is  not  suflScient  to  wait  until  the 
report  of  the  referee  is  filed  and  then  file  the  motion  for 
new  trial  in  the  court  where  he  was  appointed,  as  was  doDe 
in  the  case  at  bar.  Section  5213  makes  it  the  duty  of  the 
referee  to  * 'state  the  facts  found  and  the  conclusions  of  law 
separately, and  their  (referees*)  decision  must  be  given,  and 
may  be  excepted  to  and  reviewed  in  like  manner" — that  is, 
in  like  manner  as  the  findings  and  decisions  of  the  court 
may  be  excepted  to  and  reviewed — '"and  their  report  on  the 

whole  issue  shall    stand    as    the    decision    of    the    court. 

«     «     «  )* 

• 

If  it  is  thought  that  the  referee  is  in  error  as  to  his  find- 
ing of  facts,  he  should  first  be  given  an  opportunity  to  cor- 
ect  the  error  on  a  motion  for  new  trial  filed  for  that  pur- 
pose, and  the  reasoning  of  Judge  Ranney  as  to  the  fairness 
of  the  rule,  as  found  in  Ide  v.  Churchill,  14  Ohio  St., 
377-8 — should  apply  to  a  referee  as  well  as  to  the  court. 

Why  file  a  motion  for  new  trial  as  to  the  weight  of  the 
evidence,  in  the  court  of  common  pleas?  That  court  did 
not  hear  the  evidence  or  see  the  witnesses,  and  would  lack 
some  of  the  best  means  to  teat  and  judge  of  the  credibility 
of  witnesses.  Moreover,  unless  the  court  directed  the  ref- 
eree to  reduce  the  testimony  of  the  witnesses  to  writing  and 
have  the  same  signed,  he  is  not  required  todo8o,and  be  re- 
ports only  his  findings  of  fact  and  conclusions  of  law.  How 
then  could  the  court  pass  on  a  motion^for  new  trial  becaose 
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the  tindiDgs  of  the  referee  are  not  supported  by  the  evi- 
deDce?  If  the  answer  is,  that  the  uDSuccessfuI  party  coald 
have  all  the  evidence  embodied  in  a  bill  of  exceptions  and 
thas  brought  to  the  attention  of  the  coart,  we  observe  that 
the  referee,  and  not  the  court,  would  know  whether  or  not 
all  the  evidence  was  in  the  bill,  and  be  should,  for  reasons 
just  as  strong  entertain  and  pass  upon  the  motion  for  new 
trial.  Not  until  the  motion  for  new  trial  has  been  disposed 
of,  is  it  known  that  a  bill  of  exceptions  is  needed.  Then 
the  provision  made  by  section  5216,  Revised  Statutes,  ap- 
plies: 

''The  referees  shall  sign  any  true  exceptions  taken  to  an 
order  or  decision  by  them  made  in  the  case,  and  return  the 
same  with  their  report  to  the  conrt^which   made   the   refer- 


ence. ' ' 


In  our  judgment,  the  referee  has  not  performed  his  whole 
duty,  until  he  has  so  far  disposed  of  all  questions  that  could 
properly  arise  in  the  case,  that  it  is  ready  for  final  judg- 
ment when  his  report  is  filed.  If  be  is  competent  to  try  the 
cause,  he  is  competent  to  hear  and  decide  a  motion  for  new 
trial  and  sign  a  bill  of  exceptions.  The  law  does  not  con- 
template that  after  all  the  issues  of  fact  and  law  are  refer- 
red, that  the  referee  hear  and  determine  a  part  and  the  court 
another  part  of  the  case.  This  view  is  recognized  in  at 
least  three  cases  decided  by  our  supreme  court. 

In  the  case  of  Lawson  v.  Bissell,  7  Ohio  St.,  129,  the 
court  says: 

'^Instead  of  submitting  a  case  to  a  jury  or  court,  the  code 
provides  for  a  third  mode  of  deciding  issues  of  fact  and  law, 
and  this  is  by  referees.  The  referees  are  substituted  for  the 
court  and  jury,  and  their  province  is  to  decide  the  facts  of 
the  case,  if  the  facts  only  are  submitted,  or  both  the  facts 
and  the  law  of  the  case,  if  both  are  referred.  The  trial  be- 
fore referees  is  conducted  in  the  same  manner  as  a  trial  by 
the  court  on  submission.  *  *  *  All  such  exceptions  as 
could  be  made  in  the  progress  of  a  trial    before    the  court. 
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maj  be  taken  bj  eithei  party  in  the  trial  before  referees, 
and  it  is  only  in  case  an  exception  is  taken,  that  so  much  of 
tbe  lestimony  as  may  be  necessary  to  give  point  and  effect 
to  the  exception,  mnst  be  embodied  in  tbe  bill  of  excep- 
tions. When  the  reference  is  to  report  facts  only,  the  re- 
port has  the  effect  of  a  special  verdict;  if  the  reference  is 
of  the  facts  and  law,  the  facts  and  tbe  conclusions  of  law  are 
stated  separately,  and  tbe  report  stands  as  the  decision  of 
the  court,  and  judgment  may  be  entered  thereon  as  if  the 
action  had  been  tried  by  the  court.  The  decision  of  the 
referee,  however,  may  be  reviewed  by  the  court. 

''These  provisions  of  the  code  show  clearly,  that  while 
the  trial  by  referees  is  subject  to  review  and  revision  of  the 
court  ordering  the  reference,  it  is  a  substitute  for  a  trial  in 
court.  The  tindin^  of  the  facts  is,  in  effect,  the  special 
verdict  of  a  jury.  The  conslusions  of  law  of  the  referees 
stand  as  the  law  decision  of  the  court;  and  if  not  set  aside, 
a  judgment  follows  of  course.      *     *     *." 

In  the  case  of  Averill  Coal  &  Oil  Co.  v.  Verner,  22  Ohio 
St.,  372,  the  supreme  court,  again  had  occasion  to  speak  on 
this  subject,  and  the  point  is  stated  by  Judge  Mcllvaine, on 
page  380.  Tbe  referee  appointed  by  the  lower  court  had 
filed  his  report,  and  counsel  for  the  defendant  asked  the 
court  to  re-oommit  the  report,  so  as  to  enable  defendant  to 
except  to  the  findings  of  fact,  and  tender  a  bill  of  exceptions 
to  the  referee  for  his  allowance.  The  court,on  page  380Jn 
part  says: 

'*The  ground  upon  which  this  motion  was  urged  was  that 
the  defendant  had  no  knowledge  of  the  findings  in  the  re- 
port until  after  it  was  filed,  and  had  no  opportunity  of  tak- 
ing exceptions.  On  the  hearing  of  the  motion,  testimony 
was  heard,  and  a  bill  of  exceptions  taken  setting  it  oat. 
From  the  testimony  it  appears  that  defendant's  coansel 
stated  professionally,  that  he  did  not  see  the  report  notil 
after  it  was  filed,  and  had  no  opportunity  before  the  filing 
to  move  the  referee  for  a  new  trial,  or  to  set  out  the  whole 
of  the  testimony  in  a  bill  of  exceptions.  The  referee,  how- 
ever, testified  that  in  the  morning  of  the  day  the  report  was 
filed,  he  informed  defendant's  coansel  that  the   report    was 
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ready  to  be  filed.  That  couDsel  expressed  a  wish  that  he 
would  retain  the  report  three  or  four  days,  until  certain  par- 
ties  could  be  consulted,  but  was  told  by  the  referee  that  if 
plaintiff  desired  it,  the  report  would  be  filed    at  once. 

*'An  opportunity  should  certai*«ly  be  afforded  to  the 
parties  by  the  referee,  before  filing  his  report,  to  examine 
it,  and  to  tender,  if  desired,  a  bill  of  exceptions  for  bis  al- 
lowance, so  that  such  facts  as  might  be  necessary  to  protect 
them  against  the  consequences  of  errors,  committed  on  the 
trial,  may  be  placed  on  the  record.  But  we  cannot  say 
that  the  court  erred  in  finding  from  the  testimony,  that  such 
opportunity  had  been  afforded  in  this  case.     *     *     *." 

If  our  position  is  not  sound,  a  much  shcrter  answer  could 
have  been  made  by  the  sapreme  court  in  the  above  case,  by 
simply  stating,  it  was  not  error  to  refuse  to  re-commit  the 
report  to  the  referee,  so  a  motion  for  new  trial  could  be  filed 
and  bill  of  exception  allowed  by  him,  because,  he  had  no 
authority  to  hear  a  motion  for  new  trial  and  sign  a  bill  of 
exceptions. 

Again, in  Cincinnati  v.  Cameron, 33  Ohio  St.,  336,  we  find 

the  following  rule  stated  in  the  third  syllabus: 

**In  a  trial  before  a  referee,  the  referee  acts  as  a  court, 
and  exceptions  to  his  action  should  be  taken  in  the  same 
manner  as  if  the  trial  were  proceeding  in  court.    *     *     *." 

We  now  cite  two  cases  decided  by  the  superior  court  of 
Cincinnati  at  general  term,  which  have  not  been  reversed 
or  modified, and  while  they  are  not  binding  authority  on  us, 
they  are  at  least  very  persuasive  when  we  consider  the 
names  of  the  eminent  judges  who  decided  them. 

In  the  Wesleyan  Cemetery  v.  Woodruff,  2  Disney,  216, 
(3  W.  Law  Gaz.  251, )  that  court  holds: 

'* Referees,  under  the  code,  possess  judicial  functions,  and 
with  the  exception  of  the  power  to  render  judgment  and 
issue  execution,  they  possess  all  the  authority  of  the  court 
which  appoints  them.     *     *     *" 

The  superior  court  was  then  composed  of  Judges  Gholson, 
Spencer  and  Storer. 


I 
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The  other  case  is  Williams  v.  SStevens,  1  S.  C.  R.  of  Cin- 
cinoat),  176,  wherein  the  court  at  general  term,  approving 
Weslejan  Cemetery  v.  Woodruff,  supra,  on  page  178,  says. 

"As  to  the  effect  of  the  findings  of  referees,  we  cannot 
doubt  the  correctness  of  the  opinion  of  this  court  in  the 
case  of  the  Wesleyan  Cemetery  v.  Woodruff,  2  Disney,  216, 
announced  by  Judge  Storer,  'that  referees,  when  appointed 
under  the  code,  possess  judicial  functions;  that  the  au- 
thority conferred  is  to  h^ar  and  determine  the  cause;  that 
with  the  exception  of  the  power  to  render  judgment  and 
issue  execution,  it  would  seem  the  referees  possessed  all  the 
authority  of  the  court  who  appointed  thenr.  to  hear  and  de- 
cide upon  the  matters  submitted.^  And  the  supreme  court 
in  Lawson  v.  Bissell,  7  Ohio  St.  Reports,  132,  hold  to  the 
same  construction  of  the  functions  of  a  referee  under  the 
code." 

The  court  then  proceeds  to  distinguish  between  the  re- 
ports of  referees  and  masters,  both  as  to  procedure  and  the 
effect  of  such  reports. 

The  latter  case  was  decided  by  Juges    Storer,    Taft   and 

Hagans. 

We  therefore  conclude,  that  where  a  party  desires  to  re- 
view the  findings  of  a  referee  on  the  weight  of  the  evidence, 
it  is  necessary  to  file  a  motion  for  new  trial  with  such  ref- 
eree and  that  an  exception  be  noted  to  the  overruling  of 
the  same,  and  that  any  bill  of  exceptions  taken  must  be 
tendered  to  and  signed  by  the  referee. 

This  rule  was  not  followed  fn  this  case,  and  we  sustain 
the  motion  to  strike  the  bill  of  exceptions  from  the  files. 
The  only  questions  remaining  in  the  record  for  our  con- 
sideration, are  the  rulings  on  the  demurrers  to  the  answers 
and  cross-petitions  of  Mrs.  FisLer  and  Mr.  Ackernian,  and 
perhaps  one  other.  We  are  content  with  the  decision  of 
the  lower  court  upon  them,  and  affirm  its  judgment. 

Judgment  affirmed. 

F,  E,  Outhrie,  for  Plaintiff  in  Error. 

Schofield,  Durfee  &  Schofield;  Crissinger  &  Fisher^  for 
Defendant  in  Error. 
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<Sixth  Circuit— Lucas  Co.,  O.,  Circuit  Court— Oct.    Term,    18d3.) 

Before  Rentley,  Haynes  and  Soriboer,  JJ. 

THE  CITY  OP  TOLEDO  v.  THE  L.  S.  A  M.  S.  RY.  CO. 

Railroad  Bridge  at  crossing  of  unimproved  street— Duty  to  maintain 
bridge— 

HI),  It  is  not  necessary  that  a  street  should  be  placod    in   prime 

condition  for  public  travel  in  order    to    lay    upon    a   railroad 

company     passing  over    it     the    obligation    to    maintain   a 

bridge  over  it. 

Same — Doubt  cu  to  existence  of  street  at  time  of  locating   railroad 
'—Forty  years*  acquiescence^ Efftct — 

•(2).  In  an  action  to  compel  a  R.  R.  Co.  to  maintain  a  suflScient 
bridge  where  its  track  passes  over  a  public  street,  the  R.  R. 
Co.  denied  its  liability  to  construct  and  maintain  such  a 
bridge,  on  the  ground  that  when  its  right  of  way  was  lo- 
cated there,  there  was  no  public  street  at  that  point;  that 
such  street  was  opened  there  after  the  location  of  the  railroad, 
and  that  the  erection  of  the  bridge  there  forty  years  ago,  was 
merely  au  act  of  complaisance  on  its  part  towards  the  public; 
held,  that  although  the  evidence  whether  there  was  a  public 
street  at  this  point  at  the  time  the  railroad  and  bridge  there 
was  constructed  was  doubtful,  yet  from  the  fact  of  the  con- 
tinuation of  this  condition  and  the  acquiescence  of  all  the 
parties  therein  for  forty  years,  the  court  holds  the  R.  R.  Co. 
liable  to  maintain  the  bridge  at  that  point. 

Appeal  from  th»  Court  of  CommoD  Fleas  of  Lucas  county. 

Bentley,  J. 

The  questioQB  in  this  case  are  worthy  of  more  elaborate 
treatment  than  we  shall  be  able  to  give  them  in  aDDouocing 
our  opinion. 

In  April,  1853,  the  Northern  Indiana  Bailroad  Co.,  the 
predecessor  of  the  defendant,  The  Lake  Shore  and  Michi- 
gan Southern  Railway  Co.,  began  proceedings  in  the  pro- 
bate court  of  this  county  fur  the  appropriation  of  a  strip  of 
land  on  the  northerly  side  it  subdivision  2  of  river  tract  No. 
6  in  this  city,  for  a  right  of  way  for  its  contemplated  rail- 
road, said  strip  being  about  150  feet  in  width.  On  June 
10,  1853,  such  appropriation  was  completed  by  the  payment 
of  the  amount  of  the  award  in  the    probate    court.       Some 
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two  years  later   aaid  railroad  company  caaaed   the   grading 
necessary  for  its  roadbed,  tbroagb  said  strip  lengthwise,  to 
be  done,  and  in  so  doing  made  a  cot    at    the   point   where 
Broadway  crosses  said  right  of  way  at  the  present   time,  to 
the  depth  of  about  twenty  feet.     Over  this  cat,  and  at  that 
point,  the  company  then,  at  an  expense  to  itself  of  $1,800, 
constructed  a  substantial  bridge  ''to  ac<iommodate  the  pub- 
lic travel,"  as  it  says  in  its  answer   in  this  case;  and  it  and 
its  successors  in  the  title  and  use  of  said  railroad,  including 
the  defendant,  have,  at  their  own    expense,    maintained    a 
bridge  there  ever  since,    which  has    been    used   constantly 
by  the  public  ever  since  Broadway  has  been  a  public  street 
until  a  time  not  long  prior  to  the  commencement  of  this  ac- 
tion, when  the  bridge  at  that  place  had    become   insfficient 
for  the  needs  of  the  city,  and  unsafe  and  dangerous  to  those 
who  might  have  occasion  to  pass  there,  and  especially    un- 
safe for  the  passage  of    street    cars    which    the    city    had 
authorized  to  run  across  there.     Thereupon  the  city  having^ 
condemned  the  bridge  as  unsafe,  notified  the   defendant    it 
was  required  to  build  a  new  bridge  at  that    point   sufficient 
for  the  accommodation  of  the  public  travel  along  Broadway, 
which  was  largely  increased,  and  the  street  tracks,  bearing 
heavy  electric  motor  cars  having  been  laid  thereon  since  the 
present  bridge  was  built.     The  company   refusing    to    con- 
struct such  new  bridge,  the  city  began    this    action    for    a 
mandatory  injunction  to  compel  the  defendant    to  construct 
it.     The  railway  company  admits  that  a  new  bridge  over  its 
track  at  Broadway  i&  needed,  and  Ihat  it  is    competent    for 
the  court  to  grant  the  relief  prayed  for  if   the    company    is 
under  obligation  to  maintain  any  bridge  there;  but  it  denies 
that  it  is  BO  obliged,  for  the  reason  that  while  it  is  admitted 
that  Broadway  was  at  the  commencement  of  the  action,  and 
is  now,  a  public  street  of  the  city,  it   was   not   such    street 
when  the  predecessor  of  said  defendant    appropriated    said 
right  of  way,  nor  when  it  constructed  its  grade, .and    it   is 
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claimed  that  in  coostructiDg  said  original  bridge,  and  in 
maintaining  and  renewing  it  from  time  to  time,  the  North- 
ern Indiana  Railroad  Company,  and  afterwards  the  defend- 
ant, each  acted  under  soma  misapprehension  of  its  rights 
and  duties,  or  that  each  acted  in  that  regard  simply  by 
reason  of  the  complaisance  of  certain  officers  or  agents,  or 
their  desire  to  manifest  their  general  good  will,  and  that 
there  was,  in  fact  and  in  law,  no  such  obligation  upon  the 
railroad  companies;  that  this  construction  and  maintenance 
if  a  bridge  in  no  wise  interferes  with  the  right  of  the  de- 
fendant,nor  to  maintain  its  denial  that  there  was  any  origin- 
al liability  of  the  Northern  Indiana  Railroad  Company  to 
construct  any  bridge- there,  or  any  liability  for  it  or  the  de- 
fendant at  any  time^eince~to  maintain  one  there.  On  the 
other  band,  the  city  claims  that  there  was  a  valid  and  exist- 
ing street  there  at  the  time'that  the  appropriation  proceed- 
ings were  begun  and  were^concluded,  and  when  the  track 
was  graded. 

The  testimony  which  was^produced  before  us  brings  up 
many  interesting  facts^n  thejhistory  of  the  city,  and  en- 
ables us,  almost  judicially,  to  refute  the  ancient  slander 
that  the  Maumee  country  was  unhealthful;  because  a  large 
company  of  bale  and  hearty^persons  appeared  before  us  as 
witnesses,  who  had  enjoyed  the  felicity  of  a  residence  in 
this  salubrious  region,  some  of][them  for  ten,  others  for 
fifty  and  sixty  and  even  seventy  years,  and  their  appear- 
ance would  indicate  that  the  conditions  there  were  favorable 
to  longevity,  at  least. 

The  testimony  bore  more  particularly  upon  the  situation 
of  Broadway  in  the  old^days,  before  this  appropriation  of 
1853,  and  during  that  year  and  during  the  years  since. 

There  is  a  statute  bearlng']upon  this  matter,  found  in  sec- 
tion 3284,  Revised  Statutes,  which  reads  as  follows: 

**A  company  may,  whenever  it  is  necessary  in  the  con- 
struction of  its  road  to  cross  a  road  or  a  stream    of   water, 
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divert  the  same  from  its  location  or  bed;  but  the  company 
fiball,  without  nnneceasary  delay,  place  each  road  or  stream 
in  SQch  condition  as  not  toimpair  its  former  asefalnees;  and 
any  or  all  railroads  hereafter  constructed,  which  shall  cross 
any  avenue  or  public  highway  leading  from  a  city  of  the 
first  or  second  class,  to  a  public  cemetery  of  such  city,  situ- 
ate within  or  without  the  limits  of  any  such  city,  shall  be 
constructed  so  as  either  to  pass  under  or  ovei  such  avenue 
or  public  highway,  at  such  elevation  or  depression  as  the 
case  may  be,  as  will  allow  the  unobstructed  passage  of  all 
wagons,  carriages,  or  other  vehicles  which  it  may  be  neces- 
sary for  any  person  to  use  upon  such  avenue  or  public  high- 
way." 

And  it  is  claimed  that  by  reason  of  this  statute,  a  statu- 
tory liability  was  incurred  by  the  predecessor  of  the  de- 
fendant to  build  this  bridge,  and  by  itself  and  its  successors 
to  maintain  it.  It  is  also  claimed  that,  independent  of  a 
statute,  if  there  was  a  public  highway  across  the  right  of 
way  of  a  railroad  company  at  the  time  it  acquired  such  right 
of  way  and  constructed  its  road,  there  was  a  common  law 
obligation  resting  upon  the  railroad  company,  in  reason  and 
in  fairness,  to  make  it  possible  at  that  point  to  safely  cross 
its  railway,  and  to  erect  and  maintain  such  structures  as 
would  be  reasonably  necessary  for  the  public  highway  at 
that  place. 

As  is  well  understood,  the  principal  controversy  in  this 
case  is  as  to  whether  Broadway  was,  in  legal  acceptation,  a 
road  or  street  of  the  city,  at  the  time  of  this  appropria- 
tion; or,  as  another  phase  of  the  question  might  put  it,  at 
the  time  that  the  grade  of  this  railroad  was  constructed  at 
that  point;  and  to  this  question  mainly  the  testimony  of 
witnesses  and  the  evidence  introduced  were  addressed.  It 
was  claimed  upon  the  part  of  the  city  that  before  the  ac- 
quisition of  any  right  by  the  original  railroad  company  at 
this  point,  there  was  a  legal  and  valid  establishment  of 
Broadway  at  that  point,  and  it  is  also  urged    on     behalf   of 
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the  city,  that  whether  that  is  trae  or  Dot — that  is,  whether 
the  road  had  been  eetabiished  according  to  the  forms  of  any 
statute  bearing  npon  it — there  was  in  fact  a  public  highway 
there,  recognized  and  used  by  the  public,  and  an  obliga- 
tion upon  the  city  to  keep  it  in  repair  as  a  street  of  the  city; 
and  if  this  road  was  not  laid  out  and  established  by  the  or- 
dinary processes  under  the  statutes,  it  had  become  so  by  a 
aommon  law  dedication  upon  the  part  of  the  owners  of  the 
lands  and  an  acceptance  of  the  dedication  by  the  public 
authorities.  The  contention  of  the  city  is,  that  in  either 
view  of  the  case,  the  obligation  of  the  railroad  company  to 
construct  and  maintain  the  bridge  was  equally  binding. 

It  is  common  learning,  that  in  order  to  establish  a  public 
highway  without  the  ordinary  forms  prescribed  by  the  stat- 
utes, the  owners  must  be  willing  to  dedicate  the  land  for 
the  purpose,  and  they  must  in  fact  dedicate  it,  and  in  ad- 
dition to  that,  the  public-authorities  must  accept  the  dedi- 
cation. If  either  of  these  things  is  wanting,  there  is  in  law 
no  public  highway  at  the  point.  This  being  the  law,  it  be- 
came and  was  proper  to  receive  any  testimony  or  evidence 
which  would  bear  upon  either  of  these  phases  of  the  ques- 
tion— that  is,  which  would  tend^to  show  a  dedication  upon 
the  part  of  the  owners,  or  its  actual  acceptance  by  the  city 
and  public  authorities,  or  the    public. 

During  the  introduction  of  the  evidence  in  the  case,  var- 
ious objections  were  made  by  the  defendant's  counsel  to  the 
introduction  of  evidence  as  to  certain  things  done  by  the 
city  council  by  way  of  approving  of  certain  maps  which  had 
been  made,  which  exhibit  Broad wa}  as  extending  over  this 
point  in  question  before  1863;  the  ordinance  of  February 
21,  1862,  and  the  reports  of  the  assessors  in  this  case;  the 
ordinance  or  resolution  by  the  council  approving  the  Hart 
map — so-called;  the  ordinance  of  September  16,  1863,  es- 
tablishing the  grade  of  Broadway;  the  ordinance  of  Decem- 
ber 9,  1863,  under  which  a  contract   was    made    with    one 
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Oonolly  for  grading  Broadway;  and  variona  other  items 
which  were  claimed  by  the  railroad  company  to  be  inadmis- 
aible  as  evidence,  on  the  ground  that  even  if  said  proceed- 
ings were  had,  they  did  not  accomplish  the  puipose  which 
the  citjr  claims  was  in  fact  accomplished.  All  this  evi- 
dence, and  I  will  not  go  over  it  further  in  detail,  was  re- 
ceived temporarily  by  the  court,  with  an  intimation  that  it 
might  be  hereafter  ruled  out  upon  application  by  the  at- 
torneys of  the  railroad  company,  if,  upon  further  investiga- 
tion, we  should  conclude  that  it  was  inadmissible.  In  con- 
sidering the  case,  and  in  view  of  our  understanding  of  the 
law  regarding  the  facts  that  may  bear  upon  the  question  of 
dedication,  we  think  that  all  of  the  testimony,  each  item  of 
evidence  thus  received,  should  be  considered  by  the  conrt; 
and  the  motion  to  exclude  it  will  be  overruled,  and  it  will 
be  considered  for  such  purposes  for  which,  as  we  think, it  is 
properly  receivable. 

There  was  a  great  deal  of  testimony  given  through  the 
course  of  the  trial  as  to  there  being  what  was  called  in  those 
days  the  '* River  Road''  between  Toledo  and  Maumee.  Up- 
on the  one  hand,  the  city  sought  to  show  that  this  road, 
hswever  called,  was  a  road  that  since  a  time  long  prior  to 
April,  1853,  followed  substantially  the  course  that  Broad- 
way now  takes,  and  especially  at  the  point  where  Broad- 
way now  crosses  this  railroad.  On  the  other  hand,  it  was 
contended  by  the  defendant  that  the  river  road  was  wholly 
northerly  from  that  point,  and  surveys  of  that  road  made 
at  various  times,  were  introduced,  and  testimony  was  ad- 
dressed to  the  point  as  to  where,  in  fact,  such  a  road  was 
used.  Now,  upon  this  question  of  fact,  so  far  as  it  may  be 
necessary  for  us  to  announce  any  opinion  regarding  it,  we 
conclude  from  all  the  light  that  we  have  been  able  to  focus 
upon  it,  that  the  river  road,  as  legally  laid  out  and  estab- 
lished, was  not  at  the  point  in  question  over  what  is  now 
the  line  of  Broadway,  but  was  northerly  of  Broadway,    and 
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that  as  a  general  thing  the  travel  along  what  was  called  the 
^'Biver  Road*'  went  northerly  from  the  place  in  qaestion. 
There  is,  however,  testimony  tending  to  show  that  there 
was  a  pnblio  travel  over  the  line  of  what  is  now  Broadway 
at  this  point,  and  that  whether  it  followed  the  legally  es- 
tablished Hiver  Road  or  not,  it  was  the  customary  way  for 
the  public  to  travel, for  a  great  many  years,  and  that  in  fact 
there  was  a  pnblic  road  there,  which,  under  the  charter  of 
the  city  and  the  laws  applicable  to  the  case,  became  one  of 
the  public  streets  of  the  city,  however  named,  or  whether 
having  any  name  or  not.  As  I  say,  there  was  some  testi- 
mony tending  to  show  that.  Some  of  the  witnesses  stated 
their  recollection  that  that  was  the  case.  We  are  inclined 
to  think  that  there  was  quite  an  amount  of  travel  from  time 
to  time  over  what  is  now  called  Boradway,  perhaps  this  side 
of  the  ravine  which  was  largely  spoken  of  by  the  witnesses, 
and  this  side  of  the  railroad  crossing,  and  perhaps  again  on 
the  other  side.  We  would  be  unable  to  conclude,  however, 
that  this  travel  was  sufficient  to  establish,  by  a  mere  user, 
a  road  there;  the  length  of  time  and  character  of  travel 
would  not  warrant  such  a  conclusion ;  and  neither  is  there 
flufficient  testimony  that  the  road  was  so  used  at  this  point, 
so  uniformly  and  long,  with  the  knowledge  of  the  proprie- 
tors of  the  land,  that  any  common  law  dedication  might  be 
presumed  or  found  to  have  been  made  by  the  owners.  If 
there  was  a  street  there,  we  think  it  must  be  gathered  from 
other  considerations  than  the  mere  fact  that  the  public  bad 
travelled  over  there  a  long  while  and  had  established  it  by 
user.  Better  than  the  recollection  of  witnesses  as  to  roads 
among  the  trees  and  through  the  woods,  many  years  ago, 
having  more  probative  force,  we  think  are  the  records  that 
were  made  at  the  time  by  skilled  persons  actually  measuring 
the  point  in  qunestion  and  surveying  it,  and  noting  their 
observations  at  the  time,  when  there  is  no  chance  that  there 
was  any  id^a  of  controversy,  present  or    future     over   the 
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facts  they  thas  state.  And  we  are  inclined  to  think  that 
the  road  which  was  followed  by  the  travel  in  general,  at  this 
point  deflected  to  the  north,  and  went  around  the  head  of 
this  ravine,  rather  than  right  throagh  it  at  this  point.  We- 
gather  this  not  only  from  the  testimony  of  the  witnesses  as* 
to  the  actual  use  of  the  road  there,  bat  from  the  evidence 
showing  the  situation  and  character  of  the  land  at  this- 
point  in  question. 

There  is  other  evidence  bearing  upon  the  main  issue  here- 
which  we  will  now  proceed  to  consider.  I  may  not  state  it 
in  its  proper  order,  but  will  endeavor  to  follow  the  line  of 
the  main  features,  so  that  it  may  be  seen  upon  what  basis 
we  have  placed  tha  conclusion  at  which  we  have  Anally  ar- 
rived. As  I  said,  we  think  it  is  proper  to  consider  all  of 
the  facts  and  circumstances  bearing  upon  the  situation  here 
about  1852,  or  shortly  before  that,  and  at  some  time  after 
that,  the  acts  of  the  parties  owning  this  land,  and  the  ac- 
tion of  the  public  authorities  regarding  this  street.  I  will 
recite  now  some  of  these  things  that  might  be  considered 
as  bearing  upon  one  or  the  other  of  these  points. 

In  1847,  there  was  a  plat  of  the  streets  and  alleys    dedi- 
cated to  public  use,  upon  which    was    shown    this    end   of 
Broadway  as  dedicated  to  the  public  as  fares  Newton  street, 
and  not  further.     .On  September  4,  1851,  there  was  quite  a 
large  number,  or  several    personb,    who   owned    what   was 
called  ''River  Tract  No.  5."     The  railroad   strip    of   land 
was  taken  off  of  the  northerly  side  of  River  Tract  No.  5,  or 
a  portion  of  it.     September  4,  1851,  there  was   a   suit   be- 
gun in  the  court  of  common  pleas   of  the    county    between 
all  of  the  owners  of  this  tract  and  some  other  tract,  in  order 
to  obtain  a  partition  of  the  lands  between  the  several  owners. 
Commissioners  were  appointed  in  the  course   of   that   pro- 
ceeding under  the  statute,  and  finally  they  made    a   report 
on  February  23,  1852,  in  which  they  partitioned    the  land. 
A  plat  accompanied  their  report,  and  was  made  a  part  of  it^ 
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which  was  a  map  of  the  lands  in  question.  Their  report 
was  written  npon  this  map,  and  in  order  to  understand  that 
report,  or  to  determine  what  tracts  were  set  off  to  each  of 
the  owners,  a  resort  must  be  had  to  the  plat.  They  set  off 
to  one  of  the  owners  a  tract  wnich  they  designated  as  sub- 
division 2  of  this  river  tract  No.  5,  the  sides  of  which  came 
up  to  the  north  line  of  river  tract  5.  This  subdivision  2 
was  set  off  to  one  of  the  parties  to  the  ajtion,  named  Neis- 
wanger.  This  map  exhibits  a  prolongation  of  Broadway 
from  Newton  street  in  the  direction  of  Broadway  tbat  had 
already  been  dedicated,  through  the  entire  tract  of  land,  as 
far  as  the  city  limits,  now  South  street.  The  plat  or  map 
showed  this  street,  and  upon  it  was  written  ''Broadway,'* 
but  there  were  no  words  in  the  report  which  said  that  that 
was  a  street  which  the  commissioners  had  laid  out  or  dedi- 
cated, but  it  simply  exhibited  a  street  there  and  called  it 
''Broadway.''  Upon  this  street,  however,  some  of  these 
subdivisions  were  bounded.  Subdivision  2,  of  which  I  have 
spoken,  extended  both  sides  of  this  projected  street,  but 
other  subdivisions  were  bounded  upon  the  center  of  this 
street.  This  report  and  return  of  the  commissioners  was 
confirmed  by  the  court,  and  apparently  the  parties  ac- 
quiesced in  the  partition.  I  will  repeat  that  the  report  was 
made  and  confirmed  February  23,  1852.  On  February  21, 
1852,  the  council  passed  an  ordinance  extending  Broadway 
along  the  very  line  that  two  days  afterwards  appeared  in 
the  report  of  these  commissioners,  and  providing  that  the 
land  be  condemned  for  the  purposes  of  a  public  street  there, 
and  appointing  commissioners  to  assess  the  damages  to  the 
owners.  It  seems  that  the  commissioners  who  were  ap- 
pointed were  0.  0.  Helsey,  0.  D.  Woodruff  and  P.  H. 
Shaw.  On  February  23,  1852,  they  made  a  report  stating 
tbat  they  had  viewed  this  line  of  Broadway  to  estimate  the 
damages  and  found  that  no  damages  would  be   suffered    by 

OOFTBIGHT,  1899,  BT  OARL  O.    JAHB. 
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the  owners.  That  aeeniB  to  be  the  last  of  that  proceeding, 
80  far  aa  it  is  exhibited  in  the  public  records  of  the  coancil. 
On  March  6,  1852,  the  map  which  is  called  the  Hart  map 
— showing  Broadway  established  as  indicated  in  this  parti- 
tion plat,  and  as  also  indicated  in  the  ordinance  of  the  coun- 
cil just  alluded  to,  was  by  ordinance  approved  by  the  coun- 
cil. On  April  23,  1853,  Northern  Indiana  Railroad  Com- 
pany filed  its  petition  to  appropriate  this  land  for  railroad 
purposes.  On  May  23  and  25,  1853,  there  was  a  verdict 
of  the  jury  awarding  damages,  and  June  10,  1853,  the 
company  paid  the  money  awarded  into  the  probate  court 
(the  probate  court  having  confirmed  the  verdict,  it  seems, 
May  25,  1853,  and  at  the  same  time  that  it  was  returned). 
September  15,  1853,  an  ordinance  was  passed  by  the  coun- 
cil which  established  the  grade  of  Broadway  along  this  line 
•clear  through  to  South  street — the  city  limits.  On  Decem- 
ber 9,  1853,  an  ordinance  was  passed  for  the  actual  grad- 
ing of  Broadway  along  this  line,  and  under  this  ordinance, 
not  long  afterwards,  a  contract  was  awarded  to  one  Conolly 
to  do  the  grading.  In  the  line  of  evidence  and  testimony 
4;here  comes  next  in  chronological  order  the  testimony  of 
Mr.  Marston,  small  portions  of  which  I  will  read.  We  re- 
gard his  testimony  as  important.  He  was  a  surveyor,  a 
civil  engineer,  and  he  came  here  December  4,  1853,  and 
says  he  was  in  the  service  of  the  city  engineering  depart- 
ment,- and  thereupon  this  question  was  asked  him: 

'*Q.  You  may  go  on  and  state  what  the  work  was,  or 
service,  where  it  was  performed,  and  what  it  was  about?  A. 
Well,  the  first  that  we  went  on  to  Broadway  was  May  22d. 
We  run  levels  over  Broadway  in  1854. 

'*Q.  Whereabouts  did  you  begin?  A.  I  don't  remember 
where,  but  I  think  we — my  recollection  is  that  we  run  the 
entire  length  of  it. 

**The  Court:  Q.  You  commenced  that  day,  and  ran  the 
lines  where?     A.   I  am  not  positive — 

*'Mr.  Potter:  Q.   What  was  the  day?     A.  May  22d. 
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*'Q.  Under  wbat  cod  tract  for  improvement  was  that — in 
what  contract?  A.  I  don't  think  it  was  under  any  con- 
tract. I  think  it  was  merely  for  the  porpoae  of  making  a 
profile,  or  something  of  that  kind. 

And  he  worked  only  that  day  at  that  time. 

''Q.  And  where  did  yoa  start  from  and  where  did  yon  go 
to?  A.  As  I  said  before — I  wouldn't  say  positive,  because 
we  only  ran  levels  over  Broadway.  I  should  think  by  that, 
that  we  went  over  the  entire  length  of  it — because  the  next 
time  we  were  there  I  put  down  that  we  ran  the  levels  over 
a  part  of  Broadway,  and  if  we  hadnU  gone  over  the  whole 
of  it  at  that  time,  I  should  have  probably  have  noted  then 
that  it  was  only  a  part.'' 

Lower  down  he  says,  in  answer  to  this  question: 

"Q.  At  that  time,  what  was  the  condition  of  things  up 
there  so  far  as  Broadway  was  concerned — what  cpndition 
was  that  locality  in  or  the  road  in?  What  did  you  find? 
A.  I  won't  say  positively,  but  I  don't  think  there  had  been 
anything  of  any  grade  made  then;  I  think  as  far  as  around 
the  railroad — all  beyond  the  railioad — there  had  been  no 
grade  of  any  consequence  at  all;  my-  recollection  is  that 
there  was  not  any.  As  near  as  I  remember  it,  we  ran  that 
profile  as  a  sort  of  a  test  of  the  levels  of  some  previous 
levels  which  bad  been  taken  before." 

Then  he  speaks  of  the  condition  in  which  he  found  the 
ravine,  and  further  over  is  the  further  question: 

'*Q.  What. was  the  condition  of  Broadway  as  to  being 
opened  up  when  you  went  there  to  run  these  levels  the  first 
time?  A.  I  can't  say  anything  more  about  that  first  time 
that  I  was  there  I  have  said.  The  next  time  I  was  there 
was  September  20,  1854.  I  don't  know  any  reason  why 
we  didn't  go  u[)  there  any  oftener  except  that  it  was  the  year 
of  the  cholera  and  there  was  not  much  work  done.  There 
was  not  any  engineeiing  work  done  there  during  that  in* 
terval.  because  if  there  was  any  done,  why,  I  went.  Then 
I  ran  levels  over  a  part  of  Broadway;  and  at  that  time  the 
grade  had  been  commenced  on  both  sides  of  the  ravine  and 
the  ravine  partly  filled  up,  and  the  road  had  been  cut  out 
beyond  the  railroad — I  don't  remember  how  far,  but  at 
least  beyond  Western  avenue — cut  out  its  entire    width    at 
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least  beyond  Western  avenue,  and  it  was  partly  graded 
down  on  both  sides  of  the  ravine,  and  the  ravine  partly  filled 
op,  September  20th.  At  that  time  the  street  was  onder 
contract  with  ConoUy.  * ' 

Then  Mjr.  Marston  proceeds  to  state  regarding  the  river 
road  and  some  sarveys  regarding  that. 

The  contract  being  made  with  Mr.  ConoUy  at  some  time 
previous  to  the  time  that  Mr.  Marston  speaks  of  here,  the 
grading  was  completed  in  1855,  and  on  November  13, 
1855,  an  assessment  to  pay  him  was  confirmed  by  the  conn- 
cil.  Some  time  after  this,  the  railroad  company  being  as- 
aessed  to  pay  a  portion  of  this  grading  which  had  been 
done  under  Mr.  Oonolly,  refused  to  pay  it.  Suit  was 
brought  by  Mr.  ConoUy  against  the  railroad  company  to 
compel  its  payment,  and  this  finally  went  to  the  supreme 
court,  the  c^ase  being  reported  as  Railroad  Co.  v.  ConoUy, 
10  Ohio  St.,  159,  and  the  railroad  company  was  compelled 
to  pay  this  Assessment.  When  the  railroad  company  came 
to  make  its  grade,  which  was  perhaps  in  1855  and  1856,  it 
cat  down  the  grade  at  this  point  of  extended  Broadway 
about  twenty  feet,  and,  as  I  have  already  recited,  it  con- 
structed at  an  expense  of  some  SI, 800  this  bridge,  it  says 
to  accommodate  the  public  travel.  It  and  its  successors  are 
to  maintain  that  bridge,  or  a  bridge,  at  that  point,  until 
the  present  time,  and  from  that  time  on  the  public  have  bad 
possession  of  Broadway,  and  travelled  it  constantly,  and  the 
city  authorities  have  treated  it  as  a  public  street.  Every- 
body seems  to  have  acquiesced  as  if  that  ordinance  was 
valid. 

On  the  other  hand,  the  claim  by  the  railroad  company  is, 
that  there  was  no  street  there  at  the  time  that  it  acquired 
its  right  of  way,  viz.:  in  1852  and  1858 — in  the  summer  of 
1853.  It  says  that  the  ordinance  passed  by  the  council  in 
1852, seeking  to  condemn  that  property  for  street  purposes, 
was  utterly  void  and  of  no  effect,  because,  while    that  pro- 
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ceediDg  might  have  been  in  coDformity  to  the  original 
charter  of  the  city  which  had  been  granted  years  before, 
yet  in  the  meantime  the  new  constitution  of  1851  had  been 
adopted,  and  there  was  no  provision  mad«),  as  required  by 
the  new  constitution,  for  the  assessment  of  damages  to  the 
property  owners  by  a  jury  where  property  was  condemned 
for  public  purposes,  and  that  as  certain  sections  of  the  con- 
stitution required  that,  an  attempted  condemnation  under 
the  old  form  of  proceeding  was  void  by  the  very  force  of 
the  new  constitution.  As  a  strict  matter  of  law,  we  suppose 
that  that  was  true;  we  suppose  that  the  ordinance  thus  passed 
by  the  council  did  not  effect  the  legal  condemnation  of  that 
property,  did  not  estop  nor  prevent  the  owners  from  assert- 
ing ownership  over  it,  if  they  had  seen  fit;  but  it  will  be  re- 
membered that  the  new  constitution  bad  gone  into  effect 
but  a  short  time  before  that,  and  there  was  yet  no  decision 
of  the  supreme  court  construing  these  new  provisions  or  de- 
fining what  their  effect  would  be  upon  such  proceedings 
taken  under  old  chaiters  or  old  laws.  The  court  afterwards 
did  pronounce  upon  that  subject,  in  a  case  reported  in  the 
2  Ohio  St.,  I  believe.  But  it  would  seem  that  no  party 
connected  with  the  trausactiou  here  in  view,  regarded  the 
effect  of  the  provisions  of  the  new  constitution.  The  at- 
torney who  represented  the  railroad  company  in  defending 
against  that  assessment  suit  of  Conolly  to  enforce  that  as- 
sessment (being  Honorable  Morrison  B.  Waite)  did  not 
nrge  this  point,  but  seemed  to  rely  upon  the  claim  that  as 
the  railroad  company  simply^had  an^^easement  or  right  of 
way  for  public  and  railroad  purposes,  it  was  not  the  owner 
of  lands  in  such  a  sense  on  either  side  of  Broadway  as 
would  warrant  an  assessment  against  it  as  the  own^r  of 
land.  The  council,  after  the  passage  of  this  ordinance, 
passed  other  ordinances,  on  several  occasions,  regarding 
and  fixing  the  grade  of  tbestrei^t.  They  sent  their  engineers 
apon  it  to  m»ke    surveys;  they    surveyed    the    road;  they 
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levelled  it,  and  corrected  those  levels  )n  otbei  occasions, 
and  awarded  this  contract  to  Conolly.  And  it  seems  from 
the  testimony  fairly  considered,  that  prior  to  the  time  that 
the  railroad  company  had  acquired  its  rights  nnder  these 
condemnation  proceedings,  for  some  purpose  or  other,  and 
by  some  person  or  other,  the  street,  as  extended  upon  these 
maps  and  plate,  had  been  cut  out.  Mr.  M^rston  went  there 
September  20,  1854.  At  that  time  the  street  had  been  cnt 
out  to  its  full  width,  and  he  noticed  particularly  that  the 
trees  on  either  side  were  so  tall  thai  they  met  in  the  center, 
thereby  embowering  the  road.  And  that  in  connection 
with  the  testimony  of  the  witnesses — quite  a  number  of  them 
— who  resided  in  the  vicinity  at  that  time,  some  of  whom 
owned  property  in  the  vicinity,  to  the  effect  that  the  road 
had  been  cut  and  the  trees  had  been  suflSciently  cut  out 
that  wagons  could  go  along  there,  and  some  testimony — 
quite  an  amount  of  it  we  might  say — that  wagons  went  over 
soqe  portion  of  this  extended  Broadway,  and  were  accus- 
tomed to  pass  along  there  before  that  time,  and  the  fact 
that  no  owner  of  land  interfered  in  any  way,  and  the  action 
of  the  railroad  company  in  1853  regarding  the  bridge  and 
regarding  the  grade,  and  all  of  the  circumstances  surround- 
ing the  situation  at  that  time,  lead  us  to  conclude  that  every 
person  concerned — attorneys,  the  council,  officers,  owners 
of  land  and  everybody — supposed  that  Broadway  had  been 
legally  acquired  by  the  public  as  a  roadway.  And  the  rail- 
road company,  acting  upon  that  supposition,  went  to  this 
expense  of  some  SI, 800,  to  make  that  bridge.  It  is  notice- 
able also  that  when  the  railroad  company  began  these  con- 
demnation proceedings  it  described  the  tract  of  land  that  it 
wanted  to  appropriate  as  a  strip  off  of  the  northerly  side  of 
this  subdivision  2.  This  subdivision  2  was  not  known  in 
the  records  other  than  as  it  was  shown  upon  these  proceed- 
ings in  partition  and  the  record  of  that  plat,  which  was 
afterwards  placed  among  the   city    records.     The   railroad 
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company  therefore  seemed  to  be  cognizant  of  these  partition 
proceedings  and  what  had  been  done  regarding  them  when 
it  entered  upon  its  appropriation  proceedings.  80  far  as  it 
is  made  to  appear  from  the  testimony,  all  the  proprietors 
acquiesced  in  these  proceedings  dealt  with  the  property 
and  acted  exactly  as  they  would  if  this  Broadway  had  been 
actually  laid  out. 

It  is  claimed  upon  the  part  of  the  railroad  company,  that 
the  intention  of  the  owners  to  dedicate  this  street  is  not 
sufficiently  evinced  by  this  plat.  Counsel  sought  to  distin- 
guish this  case  from  one  reported  in  19 Ohio  St., because  in 
the  latter  case  the  report  of  the  commissioners  in  partition 
had  said  in  so  many  words  that  the  streets  and  alleys  desig- 
nated on  that  plat  which  they  returned  were  '"hereby  for- 
ever dedicated  to  public  purposes, ''  or  words  to  that  efiFect; 
but  that  in  the  present  case  there  were  no  such  words  of 
dedication,  and  nothing  to  indicate  a  dedication,  except  the 
showing  of  the  projected  street  upon  the  map,  and  the  name 
written  or  printed  upon  it.  But  we  are  unable  to  conclude 
that  as  far  as  the  proprietors  are  concerned  this  makes 
really  any  substantial  difference  in  the  rules  to  be  applied  to 
the  two  cases.  We  are  clearly  of  the  opinion  that  those 
circumstances  evince  a  willingness  and  an  intention  upon 
the  part  of  the  proprietors,  ^o  far  as  they  were  concerned, 
to  dedicate  such  a  street,  substantially  as  laid  down  upon 
this  partition  plat.  All  the  acts  which  had  been  done  there- 
tofore, all  the  acts  which  accompanied  this  and  followed  it 
from  that  time,  would  seem  to  be  in  line  with  this  idea; 
that  they  were  willing  that  this  piece  of  land  should  be 
thus  used  for  a  public  street,  and  that  they  intended  that 
it  should  be  dedicated  to  the  public  for  that  purpose.  We 
think  the  railroad  company  was  fairly  charged  with  notice 
of  that  fact,  and  notice  and  knowledge  of  these  circum- 
Btancefl,and  the  intent  of  the  proprietors. 

Now,  when  it  came  to  grade  its  road,  ail    these    matters 
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were  very  fieab  in  the  memory,  and  were  open,  many  of 
them,  to  the  sight;  where  the  public  had  travelled;  bow  far 
Broadway  was  cot  oat;  bow  mach  it  had  been  travelled; 
and  everything,  that  bore  upon  the  qaestion  woald  seem  to 
have  been  then  fairly  before  their  eyes,  to  determine  the 
qaestion  whether  or  not  it  was  then  and  there  a  street  or 
otherwise.  Acting  apon  what  we  mast  sappose  was  fairly 
and  folly  known  to  it,  it  volontarily  boilt  this  bridge  at  this 
large  expense.  We  are  enable  to  think  that  it  did  it  for 
the  mere  purpose  of  obtaining  the  approval  of  any  private 
persons,  or  of  evincing  a  general  good  will  towards  any  per- 
son that  might  possibly  want  to  stray  along  that  way  and 
go  over  that  portion  of  the  track.  We  are  inclined  to  think 
that  at  that  time,  its  officers  and  agents  regarded  it  as  a 
public  street,  acqoieaced  in  it,  fonnd  themselves,  as  they 
thoaght,  in  a  sitnation  where  they  woald  bereqoired  to  ex- 
pend a  large  sum  of  money  to  boild  and  maintain  a  bridge. 

This  may  bear  not  only  opon  other  portions  of  the  case, 
bat  apoD  that  portion  of  the  testimony  which  might  be  re- 
garded as  otherwise  somewhat  doabtfol  as  to  the  leal  situ- 
ation of  the  matter.  At  that  time  it  would  seem  that  the 
city,  so  far  as  it  could  or  would  naturally  be  expected  to, 
had  acted  upon  the  supposition  that,  that  was  a  public 
street,  and  so  far  as  it  was  necessary  for  the  city  to  accept 
any  dedication  that  might  have  been  made  or  acquiesced  in 
by  the  proprietors  of  the  ground,  such  acceptance  had  been 
shown  by  all  of  these  acts* 

We  think  it  would  not  be  necessary  that  a  street  should 
be  placed  in  prime  condition  for  public  travel  in  order  to 
lay  upon  a  railroad  company  cutting  through  it  the  obliga- 
tion to  maintain  a  bridge  over  it.  That  it  was  not  graded 
to  any  great  extent  at  that  time  is  quite  probable.  Some 
of  the  testimony  indicates  however,  that  the  grading  had 
been  begun  there;  some  of  the  testimony  indicating  pos- 
sibly a  purpose  to  begin  a  grade  at  that  point,  and  to  begin 
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it  there  first  to  aocomplish  some  public  purpose,  perhaps. 
However  that  may  be,  we  find  that  very  soon  after  the  ap- 
propriation proceedings  had  been  taken  by  the  railroad  com- 
pany there  was  something  of  a  grade  established  there.  We 
think  the  testimony  fairly  warrants  ns  in  concluding  that 
the  street  had  been  cut  out  before  that  time,  and  that  to  all 
intents  and  purposes  it  might  have  been  regarded  as  a 
street,  in  possession  of  the  public  authorities  at  the  time  of 
the  appropriation. 

There  is  another  question  that  we  will  allude  to.'  In  this 
case  the  arguments  addressed  to  us  were  for  the  most  part 
4IS  to  the  situation  of  affairs  at  the  time  the  appropriation 
proceedings  by  the  railroad  company  were  instituted  and 
completed.  We  are  not  at  all  certain  that  that  is  the  time 
which  actually  fixes  the  duty  of  the  railroad  company.  It 
will  be  noticed  that  the  statute  says,  a  company,  *' whenever 
it  is  necessary  in  the  construction  of  its  road  to  cross  a 
road,^'  etc.  The  duty  comes  to  the  railroad  company  when 
it  constructs  its  road  across  a  road.  Now,  at  that  time  the 
inquiry  would  at  least  be  interesting  as  to  whether,  if  there 
was  a  road  at  the  time  of  the  construction  of  the  railroad, 
it  makes  a  difference  jast  what  the  situation  was  at  the  time 
that  the  railroad  company  first  appropriated  it  as  a  right  of 
way.  Frequently  it  happens  that  a  right  of  way  is  con- 
demned by  a  railroad  company  years  and  years  before  a 
road  is  actually  constructed  upon  it,  or  before  any  grading 
is  done;  and  now,if  during  those  intervening  years  it  would 
be  impossible  for  the  public  to  cut  a  road  for  a  public  way 
over  the  projected  right  of  way  of  a  railroad  company,  and 
construct  a  road  so  that  the  railroad  company  would,  under 
the  law,  be  obliged  to  maintain  a  proper  crossing  over  it, 
it  might  then  be  urged  that  the  time  of  the  beginning  of  the 
appropriation  proceedings  was  the  time  to  be  considered. 
But  is  that  true — can  it  be  regarded  as  a  fair  statement  of 
the  law  upon  the  question?     For  myself,  it  seems  that    the 
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inquiry  is  very  pertinent;  what  was  the  condition  at  the 
time  of  the  construction  of  the  railroad  itself?  If  at  that 
time  there  was,  either  by  dedication,  or  by  condemnation, 
or  any  other  legal  proceedings,  in  fact  and  in  law,  a 
public  street  over  the  railroad,  it  woald  seem  to  me  to 
present  a  case  where  the  railroad  company  wonld  be 
obliged  to  keep  ap  the  bridge  or  crossing.  If  it  had 
been  condemned  after  proceedings  by  the  railroad  company, 
it  is  possible  that  the  fact  that  it  might  thereafter,  by  con- 
structing'its  line,  be  obliged  thus  to  construct  and  maintain 
a  bridge  over  that  point,  should  be  considered  in  determin- 
ing the  proper  rule  of  damages  to  be  applied  in  such  a  case. 
Now,  in  addition  to  these  considerations  which  lead  us  to 
the  idea  that  the  law  would  require  the  railroad  company  to 
construct  a  bridge  at  this  point,  it  may  be  said  that  that  is 
not  just  the  question  presented  to  this  court  at  this  time. 
It  is  not  a  question  of  the  original  construction  of  a  bridge 
whether,  after  the  railroad  has  in  fact  constructed  a  bridge 
at  its  own  expense,  maintained  it,  and  ucquiesced  in  the 
idea  that  its  duty  was  to  maintain  it,  for  forty  years;  when 
the  public  authorities  of  tbe  city  have  maintained  the  street 
with  reference  to  that,  have  allowed,  as  we  may  say,  the 
railroad  company  to  maintain  a  bridge  at  tbe  crossing,  tak- 
ing its  chances  as  to  its  liability  in  case  of  accident  on  such 
bridge;  have  constructed  and  improved  the  street  on  both 
sides  of  this  crossing  for  all  these  years  .with  reference  to 
this  act  of  the  company  and  its  acquiescence  in  this  situ- 
ation of  affairs;  then  the  question  whether  such  a  bridge 
shall  be  maintained  at  that  point  where  it  has  been  main- 
tained by  tbe  uninterrupted  act  of  the  company  for  forty 
years — whether  that  is  the  same  question  that  would  be 
presented  if  we  could  place  ourselves  back  to  1854  or  *5  in 
order  to  determine  whether  it  should  originally  build  a 
bridge  or  not,  I  think  is  somewhat  doubtful.  I  tb'nk  other 
considerations   come  in,    or  may  come    in.    to    determiDO 
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the  true  view  to  take  o7  sncb  a  case.  1  think  to  the  ordin- 
ary apprehension  it  wonld  appear  to  be  the  law  that  where 
the  condition  of  things  has  remained  and  been  acquiesced 
in  by  all  parties  for  forty  years,  a  very  olear  and  definite 
and  overpowering  reason  should  be  given  why  it  should  be 
broken  up  and  changed  at  the  instance  of  one  of  the  parties 
involved.  ^ 

Upon  the  whole  case,  and  without  attempting  to  go  into 
it  further,  we  are  unanimously  of  the  opinion  that  this  rail- 
road company  is  obliged  to  construct  this  bridge,  or  a 
sufficient  bridge,  according  to  the  prayer  of  the  petition; 
and  that  will  be  the  order  of  the  court.  The  costs  will  be 
adjudged  against  the  defendant,  the  railroad  company. 


(Third  Circuit— Allen  Co.,  O.,   Circuit  Court— Nov.  Term,  1898.) 

Before  Day,  Price  and  Norrie,  JJ. 

WALTER  ZINN,  on  behalf   of   himself   aod   others,     v.    8.    A. 

BAXTER  et  al. 

Fraudulent  action  of  bank  directors  breaking  barik-^Right  of   one 
who  lost  his  stock  thereby  to  sue  them, 

(1).  Z.  was  the  owner  of  stock  of  a  bank  incorporated  and  organ- 
ized under  the  laws  of  the  United  States.  An  assessment  of 
the  stock  was  made  by  order  of  the  comptroller  of  the  currency 
to  make  good  the  impairment  of  its  capital.  Z.not  being  able 
to  meet  the  aB9es<3ment,his  stock  was  sold  at  assessment  sale. 
The  capital  of  the  bank  was  dissipated  by  its  officers  and  di- 
rectors and  through  their  negligence.  Z. brings  action  against 
said  officers  and  directors  on  behalf  of  himself  and  all  the 
stockholders  to  recover  for  loss  thus  occasioned  to  the  bank 
ah3  its  shareholders  and  creditors,  and  asks  for^judgment  for 
himself  and  the  other  shareholders. 

Held:  that  the  cause  of  action  was  not  in  favor  of  Z.,  but  was  in 
favor  of  the  bank ;  chat  the  liability  of  the  defendants  was  to 
the  bank,  and  was  an  asset  of  the  bank;  and  that  the  interest 
of  Z.  followed  the  stock  so  held  by  him,  and  when  he  ceased 
to  be  a  stockholder, his  right  to  bring*and  maintain  the  action 
terminated. 

[OOPTRIGHT,   1899,   BT  OABL  O.  JAHN.  ] 
VOL.   XVII.— 21 
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Error  to  the  Court  of  ComiDon  Pleae  of  Allen   conntj. 

NOBBIS,  J. 

The  plaintiff  in  eiioT,  Walter  Zinn,  who  was  tfau  plaintiff 
below, seta  forth  the  following  facta  in  hie  petition,  and  npoD 
these  facta  he  rests  hie  action  againet  the  defendante  beluw, 
who  are  the  defendants  in  error  here. 

He  eajB  that  on  and  piior  to  January  let,  1^93,  the 
First  National  Bank  of  Lima,  Obio,  wae  and  ie  organized 
and  incoiparated  and  doing  buainese  nnder  the  laws  of  the 
United  State?.  That  on  and  prior  to  the  Ist  day  of  Janu- 
ary, 1803,  be  wea  the  owner  of  100  shares  of  the  capital 
stock  of  said  bank  for  which  he  paid  the  sum  of  thirteen 
thoueand  dullare  (Sl3,000),  and  that  he  continued  to  be  the 
owner  of  said  stock  until  some  time  in  1895,  when  bis 
aharea  were  sold  for  the  non-payment  of  the  easesBaient 
thereon.  The  capital  stock  of  tbie  bank  was  one  hundred 
tbousaod  dollate  (8100,000),  and  he  givee  the  names  of  the 
directors  and  of  the  officers  of  said  bank,  who  were  duly 
elected  and  chosen  and  served  as  such  during  the  years  1S93 
and  1804,  and  gives  the  periods  between  which  each  served; 
B.  C.  Eaelman  is  made  a  party  to  the  action  by  reason  of 
hnving  been  made  executor  of  the  estate  of  J.  M.  Coe,  de- 
ceased, who  during  a  portion  of  the  period  named  wae  one 
of  the  directora  of  said  bank. 

The  plaintiff  says,  that  the  officers  and  directors  of  this 
bank  knowingly  permitted  the  total  liabilities  to  said  bank 
of  a  corporation  known  as  the  Monroe  Manufactoring  Com- 
pany, of  this  city,  for  money  borrowed,  and  including  the 
liabilities  of  the  individual  members  of  the  said  Monroe 
Manufacturing  Company,  to  exceed  one-tenth  part  of  the 
capital  stock  of  said  bank  actually  paid  in;  and  that  the 
comptroller  of  the  currency  found  the  capital  imjiaired  on 
and  prior  to  the  1st  of  October,  1894,  and  ordered  an  as- 
aeesment  of  one  hundred  per  cent.  (100%)  on  its  atock  to 
be  made,  and  such  assessment  was  made. 
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pany,  and  its  members,  to  said  bank,  which  arose  and  ac- 
cumulated from  about  the  1st  of  July,  1893,  to  the  Ist  of 
November,  1894,  for  money  borrowed,  amounts  to  a  total 
of  1145,150.00,  and  all  without  security  of  any  kind.  The 
amount  and  date  of  each  loan  is  set  out  in  the  petition,  and 
he  says  that  at  the  respective  date  of  these  loans  the 
manufacturing  company  and  the  bank  were  both  insolvent, 
and  that  the  officers  and  directors  of  the  bank  knew  it,  or 
by  inquiry  which  it  was  their  duty  to  make,  could  have 
known  of  the  insolvent  condition  of  these  institutions. 

The  plaintiff  alleges  the  facts  in  his  petition,  which  war- 
rants the  assertion  therein  made  that  this  indebtedness  of 
the  Monroe  Manufacturing  Company  and  its  membeis  to 
said  bank  was  contracted  from  time  to  time  with  the  express 
or  constructive  knowledge  and  assent  of  these  officers  and 
directors  of  the  bank,  and  that  they  knew  that  its  money 
was  thus  being  loaned  without  security  of  any  kind  to  an 
insolvent  concern. 

That  during  all  the  time  that  this  liability  was  accumul- 
ating the  directors  knowingly  and  carelessly  suffered  the 
president  and  cashier  to  manage  the  business  affairs  of  the 
bank  without  any  supervision  or  investigation,  and  that  the 
making  of  these  loans  to  said  manufacturing  company  was 
the  result  of  their  negligence,  incompetency  and  dishonesty. 

That  the  cashier  ot  the  bank  willfully  concealed  to  the 
aggregate  of  over  $80,000  worthless  drafts  and  notes  of  said 
manufacturing  company,  upon  which  the  money  had  been 
advanced  by  the  bank  and  which,  when  sent  for  collection,, 
went  to  protest  and  wore  returned. 

That  for  those  years,  '93  and  '94,  the  directors  knowingly 
and  negligently  failed  to  require  the  casnier  to  execute  his 
bond  as  such  cashier  in  accordance  with  the  bylaws  of  said 
bank. 

That  the  cashier  unlawfully  and  falsely, and  to  conceal  the 
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liabilities  of  said  bank,  faiaeiy  marked  certaiD  valid  aad  un- 
palJ  certi6cate8  of  dapoait  ae  void  or  paid;  aad  much  else 
of  like  import  ia  set  out  in  the  petition  at  leogth. 

The  plaintiff  aaya  that  during  this  lima  he  lived  in  Co- 
lumbns  and  had  no  knowledge,  either  directly  or  indirectly, 
of  these  gross  frauds  and  of  this  careleaa  management,  and 
of  the  enormous  sun^  of  mone;  thus  loaned,  until  on  the 
4th  of  Ojtober,  1894,  he  received  notice  from  the  president 
of  the  bank  that  an  assessment  had  been  made  upon  his 
stock,  and  that  its  payment  was  required. 

And  be  says;  that  all  of  this  impairment  uud  misapplic- 
ation of  the  capital  etock  of  this  bank  and  of  ila  proBta,  and 
its  consequent  ineolvency  and  collapse,  and  the  requirement 
of  its  re-habilitation  by  the  100^  assessment  upon  its  capi- 
tal stock,  was  occasioned  by  the  negligence  of  the  defend- 
anta,  the  offijers  and  directors  of  aaid  bank,  and  their  mis- 
minagement  and  violation  of  their  duly  and  the  law.  And 
that  by  reason  of  these  omissions  and  commisBiona  of  these 
defendants,  the  officers  and  directora  of  said  bank,  be  lost 
his  stock;  he  was  not  able  to  pay  the  assessment,  and  hia 
etock  was  sold  by  order  of  the  comptroller  of  the  currency. 

Plaintiff  says  that  since  that  sale  he  has  served  notice  at 
variouB  times  on  the  officers  and  directora  of  said  bank  re- 
quiring the  payment  of  the  value  of  his  stock  which  he  says 
was  up  to  the  time  it  was  impaired  by  the  acts  recited, 
worth  213,000,  or  that  the  diiectors  of  aaid  bank  canse  ac- 
tion to  be  brought  against  tbe  defendants,  who  bad  thus 
been  deliaqueot,  with  a  view  that  this  sum  be  made  good; 
but  to  all  this  no  attention  has  been  paid  and  no  action  has 
been   taken. 

Tbe  efforts  of  the  ptainliff  to  thus  induce  proceedings 
against  tbe  defendants  upon  tbe  part  of  said  bank  and  ita 
officers  being  futile,  ho  says  that  he  now  brings  and  prosec- 
utes this  action  on  behalf  of  himself  and  all  other  stock- 
holders who  deaiie  lo  become  parties  thereto.  jAudJbe   asks 
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that  an  accoant  be  taken  of  the  loss  and  damage  to  said 
bank  and  its  ahareholders  and  creditors,  sustained  by  reason 
of  this  miscondact  and  mis* management  of  the  defendants, 
and  that  he  have  a  jadgment  for  his  thirteen  thousand  dol- 
lars against  the  defendants  and  each  of  them,  and  for  a 
judgment  for  the  other  shareholders  of  the  bank  in  such 
sums  as  the  court  may  determine. 

Tendering  the  facts  in  substance  as  I  have  recited  them, 
and  making  parties  to  the  action  each  officer  and  each 
director  of  the  bank,  whose  service  covered  the  yeara  1893 
or  18U4,  or  any  part  of  those  years,  and  making  the  bank 
itself  also  a  party,  the  plaintiff  seeks  the  relief  prayed  for 
in  his  petition. 

To  this  petition  each  of  the  defendants  filed  a  demurrer. 
The  grounds  of  each  demurrer  are: 

First:  That  plaintiff  has  not  legal  capacity  to  sue. 

Second:  That  several  causes  of  action  against  several  de- 
fendants are  improperly  joined. 

Third:  That  said  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

The  first  and  third  grounds  of  these  respective  demurrers 
to  the  petition  the  court  below  sustained;  neither  party 
pleaded  further,  and  the  court  entered  judgment  on  the  de- 
murrer, dismissed  the  plaintiff's  petition  and  adjudged  the 
costs  against  him. 

To  this  ruling  and  judgment  of  the  court  below  the  plain* 
tiff  prosecutes  error  in  this  court;  and  assigns  as  his  reasons 
for  reversal,  that  the  common  pleas  erred  in  sustaining  the 
first  and  third  grounds  of  the  defendants'  demurrers, and  in 
dismissing  his  petition  and  entering  judgment  against  him. 

There  is  little  room  for  controversy  as  to  what  relation- 
ship exists  between  a  shareholder  in  a  corporation  and  a 
corporation  in  which  he  owns  th3  stock,  and  between  the 
officers  and  board  of  directors  of  the  corporation  who  con- 
rol  its    management  and  have  custody  of  its   property    and 
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aaaete.and  their  datias  to  tbe  corporation  and  its  aharehold- 
ere. 

The  first  purpose  of  its  capital  stock  and  tbe  amount  paid 
in  by  its  abareboldere,  is  to  meet  tbe  liabilities  of  tbe  cor- 
poratioD  and  to  pay  its  debts,  and  beyond  tbe  face  value  of 
its  stock,  refresenting  the  amount  paid  in  for  this  parpose 
asBasameDta  may  be  made  upon  the  stock  to  an  extent  &sed 
by  the  law  which  creates  the  corporatiou,  all  to  meet  and 
discharge  ita  liabilities.  And  this  burden  fallows  the  stock 
wherever  it  may  go,  and  postpones  every  other  claim  upon 
the  assets  of  tbe  corporation,  and  is  paramount  to  every 
right  which  stock  may  avouch  to  oue  who  owns  it. 

Its  paid  up  capital  is  a  fund  which  beluoge  not  to  tbe 
shareholders,  but  to  tbe  corporattt  body  which  the  law  has 
created,  tbe  corporste  entity  whicb  the  law  has  clothed  with 
powKTB  and  defined  them,  aud  upon  which  the  law  has  en- 
joined responsibilities  and  determined  them. 

The  ownership  of  stock,  says  Judge  Boynton,  in  tbe  case 
of  Jonea  v.  Davis,  35  Ohio  St.,  477,  "'involves  the  right  to 
participate  in  dividends  declared  from  the  profits  of  tbe 
business,  and  upon  dissolution  of  the  corporation  to  a  pi3- 
portiooate  share  of  tbe  corporate  funds  remaining  after  pay- 
ment of  tbe  debts  of  the  corporation.  Tbe  right  of  the 
shareholder  does  not  enable  him  to  withdraw  any  portion  of 
the  capital  stock  of  the  corporation  from  its  control,  nor  to 
exercise  any  authority  over  it  further  than  to  participate  to 
tbe  extent  of  his  stock  in  the  election  of  a  board  of  manag- 
ers charged  with  tbe  conduct  of  the  busiuese  for  which  the 
corporation  was  created." 

Between  the  shareholder  and  tbe  directors  subsists  the  re- 
lation of  trustee  and  cestui  que  trust.  It  is  tbe  duty  of  the 
directors,  says  Judg(i  Williams  in  case  of  Rouse,  Trnetee, 
against  The  Bank,  in  46  Ohio  St.,  502,  "to  so  administer 
tbe  trust  as  to  best  promote  tbe  interests  of  tbe  sharehold- 
ers, to  pay  their  appropriate  dividends  from  time    to    time 
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and  upon  the  dissolution  of  the  corporation  to  distribute  to 
them  their  respective  shares  of  the  corporate  property  after 
the  payment  of  its  debts/' 

And  we  think  these  cases  put  the  matter  very  plainly.  A 
stockholder  in  a  corporation  does  not  stand  to  the  corpor- 
ation in  the  relation  of  a  creditor.  One  of  the  objects  of 
the  creation  of  a  corporation  is  to  obtain  credit;  its  very 
creation  is  of  itself  a  pledge  of  its  capital  stock  to  its  credit- 
ors. While  its  creditors  may  in  equity  follow  the  corporate 
property  which  has  been  deflected  from  the  primary  object 
of  paying  its  debts,  up  to  the  threshold  of  a  bona  fide  pur- 
chaser for  value  without  notice,  and  enforce  his  lien  upon 
it;  a  stockholder  has  no  equity  as  an  individual,  but  his 
rights  as  such  stockholder  must  be  worked  out  in  the  first 
instance  through  the  corporation  itself.  Its  rights  are  but 
ncidentally  his  rights,  such  rights  as  are  communicated  by 
his  relation  to  the  corporation  as  an  own3r  of  its  stock.  And 
if  this  right — which  is  a  mere  incident  of  his  stock — has 
been  lost  to  him  b>  the  law;  if  his  stock  which  carries  with 
it  its  burdens  as  well  as  its  benefits,  has  through  legal 
channels  passed  out  of  his  hands  and  his  rights  are  thus  by 
the  law  lost  to  him,  equity  can  not  restore  them,  and  he 
becomes  a  mere  stranger  to  the  corporation  and  its  burdens 
and  its  benefits.  His  relation  to  the  corporation  which  ex- 
isted only  by  virtue  of  his  stock, has  ceased  and  determined. 

So  in  this  case,  the  position  of  counsel  that  this  plaintiff 
having  once  been  a  stockholder  in  this  bank,  and  having 
parted  with  its  stock  through  the  agency  of  the  law,  still 
has  rights  which  in  equity  can  and  should  be  saved  to  him 
in  an  action  of  the  character  at  bar,  in  untenable. 

There  can  be  but  little  doubt  that  if  this  plaintiff,  sup- 
plemental to  the  facts  set  up  in  his  petition,  had  continued 
to  the  present  time  a  stockholder  in  the  defendant  corpor- 
ation, that  the  status  for  recovery  would  appear  in  this  ac- 
tion.  But  his  chiefest  claim  is  that  he  ceased  to  be  a  stock- 
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bolder  from  tha  caaBes  asBigoed  io  bia  pleadiog.  That  tha 
ueceaeit;  for  ao  aBsesHaieDt  of  the  capital  atock  existed; 
that  tbiB  1188  determined  and  the  aseesemeut  waa  ordered  to 
be  made  and  was  made  b;  lawful  authority;  that  he  was 
unable  to  meet  the  demand  which  faia  atock  thus  made  up- 
on him, and  that  by  legal  pioceaB,  the  stock  was  sold  to  meet 
tbia  aaaeBameat  and  bis  stock  was  thus  lost  to  him;  all  by 
the  fault  of  the  defendants,  not  in  robbing  him  of  fai» 
mouey,  but  in  allowing  the  bank  to  be  looted  and  its  capital 
disBipated. 

Hia  atory,  which  is  admitted  by  tbedemuirera  to  be  true, 
ia  to  the  effect  and  to  no  other,  that  tfaeae  defendants  ate 
indebted  to  the  bank  because  this  condition  of  the  bank 
arose  through  their  fault  and  negligence,  and  with  their 
knowledge  and  assent,  and  that  tbey  are  liable  to  the  bank, 
and  incidentally  through  ita  directors,  who  are  the  trustees 
of  its  fund  for  the  benefit  of  ita  stockholders,  to  those  who 
own  the  shares  of  its  stock.  And  that  he  is  not  one  of  those 
who  own    any  of  the  shares  of  its  stock. 

Now,  that  is  the  case  made  in  the  petition.  It  is  only  for 
the  benefit  of  the  bank  that  the  suit  could  be  maintained, 
and  the  bank  is  the  only  beneficiary.  It  is  only  by  the 
bank  or  upon  the  refusal  of  its  officers,  and  upon  it  being 
made  to  appear  that  otherwise  there  would  be  a  failure  of 
justice,  then  by  one  or  more  of  its  stockholders,  for  its 
benefit,  that  the  action  can  be  maintained,  for  the  reason 
that  the  cause  of  action  belongs  to  the  bank. 

There  is  no  doubt  that  by  this  petition  the  defendants  aie 
liable  to  the  bank,  and  only  to  the  bank.  There  can  be  no 
double  liability,  and  if  liable  to  the  bank,  tbey  can  not  be 
liable  to  the  plaintiff.  Tbis  claim  against  the  defendants  is 
an  asset  of  the  bank,  and  as  sucb  might  well  be  considered 
in  measuring  tbe  value  of  stock  at  an  assessment  sale.  Id 
the  assets  of  tbe  bank  tbis  plaintiff  at  tbe  time  of  the  com- 
mencement of  this  action,  waa  in  no  wise  interested,  either 
as  a  creditor  of  the  corporation,  or  as  an  owner  of  its  stock. 
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This  position  appears  impregnable,  both  in  reason  and 
precedent;  the  books  are  full  of  cases  sastaining  it,  notably 
among  those  famished  in  the  brief  of  coansel  which  are 
at  hand,  (18  At.  K.,  824;  23  At.  K.,  224;  28  P.  K.,  788; 
21  P.  R.,  894;  30  P.  R.,  46;  49  N.  W.  R.,  197;  45  Fed. 
R.,  668;  58  Fed.  R.,  986,  and  other  cases.) 

So  that  whatever  may  be  his  redress,  the  one  here  sought 
by  the  plaintiff  is  not  the  remedy.  We  think  the  demurrers 
were  properly  sustained,  and  find  no  error  in  the  records  to 
the  prejudice  of  the  plaintiff  in  error.  The  judgment  of  the 
common  pleas  is  therefore  affirmed  at  the  costs  of  plaintiff 
in  error,  and  the  case  is  remanded  for  execution. 

John  P.  Wentzel  and  P.  H.  Kujnler^  Ridenonr  &  Half- 
hill,  for  Plaintiff  in  Error. 

H.  P.  Williamson,  Ritchie  &  Ritchie,  Wheeler  &  Brice, 
for  Defendants  in  Error. 


(First  Circuit— Hamilton  Co.,0.  Circuit  Court- Jan.  Term.  1899.) 

Before  Smith,  Swing  and  Giffen,  J  J. 

THE  CITy_OF  CINCINNATI,  for    the   use   of  John  Weismao, 

V.  ANNA  M.  JOHNSON. 


Resolution  to  improve  sidewalk  in    Cincinnati — Must   be   read  an 
three  different  days — 

Section  1694  Revised  Statutes,  relating  to  power  conferred  upon 
council,  and  requiring  that  an  ordinance  to  improve  must  be 
read  on  three  different  days, etc.,  applies  to  reaolutionB  to  im- 
prove pending  before  the  Board  of  Public  Works  of  Cincinnati 
and  its  Buccessors,  the  Board  of  Administration,  and  the  Board 
of  City  Affairs. 

Appeal  from  the  Court  of  Common  Pleas  of  Hamilton 
countj. 

Smith,  J. 

We  are  of  the  opinion  that  the  same  decree  should  be  en- 
tered in  this  court  as  was  entered  in  the  court  of  common 
pleas. 
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Section  2328,  Revised  Statates,  hy  varioaa  ameadmeDts, 
gave  succeaaively  to  (he  board  of  public  works,  the  board  o^ 
admiDiatration,  and  by  the  aectioD  as  it  now  atanda,  to  the 
board  oF  cHy  affairs  of  this  citj,  in  aabstantiallj  the  same 
language,  the  aame  right  to  provide  bj  ordinance  for  the 
construction  and  repair  of  all  ueceaaary  eidewalks  witbio 
the  limits  of  the  corporation  that  was  given  b;  the  first  part 
of  the  section  to  councils  of  other  municipal  corporatiooa, 
"provided,  however"  (in  the  language  need),  "that  in 
cities  of  the  Grat  grade  of  the  first  class  all  duties  and 
powers  herein  otherwise  imposed  on  or  conferred  npon 
council  in  reiatioa  to  sidewalks,  or  the  conetructioo  or  re< 
pair  of  the  same,  shall  be  esercised  bj  the  board  of  admin- 
istration" (or  of  city  affairs)  "of  an;  such  city,  and  it  shall 
not  be  necessary  to  have  the  acticn  or  concuireuce  of  coun- 
cil in  any    of  such  proceedings." 

This  action  is  to  recover  an  assessment  made  by  the  board 
of  administratioD  on  the  property  of  the  defendant,  for  h 
sidewalk  which  was  ordered  by  said  board  to  be  constructed, 
and  which,  on  the  failure  of  the  owner  to  comply  with  the 
order,  was  constructed  by  the  contractor  uuder  the  order 
of  the  city,  and  then  an  assessment  levied  upon  the  prop- 
erty to  pay  the  cost  thereof,  and  this  assessment  transferred 
to  the  contractor. 

The  answer  of  the  defendant,  in  effect,  first,  denies  that 
there  was  any  legal  or  valid  assessment  against  her  property 
for  such  sidewalk;  and,  second,  it  sveis  that  before  and  up 
to  the  time  that  the  plaintiff  claims  to  have  constructed  said 
sidewalk,  she  herself  bad  constructed  and  maintained  said 
sidewalk  in  front  of  her  said  property,  aa  ordered  by  the 
board  of  administratioa  of  said  city  and  its  predecessors  in 
office. 

The  principal  contention  of  the  defendant,  as  we  under- 
stand, is  that  the  resolution  of  the  board  of  administration 
ordering  this  improvement  was  not  read  on    three    differeut 
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days  by  the  board,  nor  were  the  rales  requiring  this  to  be 
done  suspended,  but  it  was  passed  on  one  reading;  that  by 
the  statute  of  the  state  the  council  of  any  municipal  corpor- 
ation which  has  authority  in  the  construction  of  sidewalks, 
must  pursue  this  course,  and  therefore  that  the  board  of  ad- 
ministration, which  in  this  city  has  the  same  jurisdiction 
and  power  and  must  perform  the  same  duties,  must  in  the 
passage  of  the  resolution  act  in  the  same  way  and  as  it  was 
not  done,  that  the  decision  of  the  supreme  court  in  the  case 
of  Campbell  v.  Cincinnati,  49  Ohio  St.,  4(53,  is  decisive  of 
this  case. 

We  think  this  claim  is  well  founded.  Section  1694,  Re- 
vised Statutes,  certainly  made  it  the  duty  of  all  councils 
having  jurisdiction  of  matters  of  this  kind  to  pursue  this 
course.  It  is  so  mandatory  in  its  requirements  that  if  not 
complied  with, the  whole  proceedings  are  void,  aa  is  held  in 
the  case  above  referred  to.  Section  2828,  before  mentioned, 
expressly  provides  that  '*all  duties  and  powers  herein  other- 
wise imposed  or  conferred  upon  councils  in  relation  to  side- 
walks or  the  construction  or  repair  of  the  same,  shall  be  ex- 
ercised by  the  board  of  administration,^^  etc.  If  it  was  the 
duty  of  council  to  so  net,  why  was  it  not  the  duty  of  the 
board  also?  The  same  reason  would  seem  to  require  it  in 
the  one  case  as  in  the  other.  It  is  for  the  protection  of  the 
citizens  against  hasty  and  ill-advised  legislation. 

But  it  is  argued  by  counsel  for  the  city  that  the  statute 
in  regard  to  the  board  of  city  affairs  points  out  the  mode 
in  which  its  business  is  to  be  transacted,  and  that  there  is 
nothing  in  the  statute  which  requires  the  reading  of  any 
such  resolution  or  ordinance  more  than  once,  or  makes  any 
provision  for  a  suspension  of  the  rules.  It  is  true  that  as 
to  the  board  of  city  affairs  now  in  existence,  there  are  two 
sections,  Nos.  2208  and  2209,  which  make  some  provision 
as  to  the  manner  in  which  the  duties  of  such  board  shall  be 
T)erformed.     For  instance,    section  2208  provides  that   ♦he 
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boaid  bLibI)  bold  daily  meetings,  aod  that  three  memben 
shall  constitute  a  qnorum  for  the  transaction  of  hnsiness; 
that  the  ayes  and  nays  shall  be  called  and  entered  npon  a 
journal  upon  the  passage  of  ever;  resolution  or  order  of 
any  kind,  and  that  no  resolution  or  order  shall  be  adopted 
unleae  three  votes  aie  recorded  in  its  favor;  while  eection 
2209  provides  that  the  board  shall  keep  a  complete  rtcoid 
of  its  proceedings.  80  far  as  we  can  see,  thoee  provisionB 
were  not  in  force  as  to  the  board  of  admiuietration,  bat  if 
they  were,  we  thinb  that  they  only  state  additional  require- 
ments to  be  followed  by  the  board,  and  do  not  in  any  way 
change  the  duty  impoeed  upon  it  by  the  other  statutes. 

As  before  stated  the  claim  is  made  in  the  answer  that  tit 
the  time  this  work  was  done  by  the  city, defendant  had  a  side- 
walk in  front  of  bet  premises,  built  by  her  in  compliance 
with  the  order  of  the  board  of  administration  or  its  prede- 
cessor. We  recall  no  evidence  offered  on  tbis  point,  and 
place  the  decision  of  the  case  on  the  ground  before    state'l 

H.  K.  Rodgers,  for  the  City. 

Frank  M.  Coppock,   contra, 


(Third  Circull-Hancock  C0..O.,  Circuit  Court-Dec.  Term,189e.) 

Before  Day,  Price  and  Norris,  JJ. 

THE  CITY  OP  FINDL.\V,     by  M.    O.    Foster,    Cily    Solicitor, 

V.  W.  S.  PARKER  et  al.,  Trustees  of  the  Oae  WoricB  of  the 

City  of    Findlay.  et  al. 

Out  Irusteeg  — Incidental  poireriin  maiuigemeiit  of  gas  toorks— 
(1).  When  a  city  bas  under  tbe  law  acquired  a  gas  plant,  to  tb« 
ead  that  the  inhabltBcts  may  be  proridRd  nith  light  and  fuel, 
the  power  to  operate  the  plant  and  to  do  the  thlnga  neceea- 
ary  to  accomplish  the  purpoee  fur  which  the  plant  has  been 
acquired,  ajid  to  preserve  tiie  property  from  destruction  and 
impairment  to  a  degree  not  aoiounting  to  rebuildiDg  or 
citeueinn,  is  incident  to  and  goes  with  the  power  to  own  as  a 
current   uecossity. 
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Same— Current  expenses  not  within  Bums  law— 
<2).  Operatiog  a  gas  plant  of  the  character  and  for  the  purpose 
thus  intended,  is  a  business  of  hiring  and  buying  and  selling 
in  which  the  current  expenses  are  intended  to  be  paid  out  of 
the  Income,  and  in  relation  to  which  it  is  not  intended  that 
each  item  of  such  current  expenses  shall  be  anticipated  by 
certificate  of  the  city  cleric  under  section  2702,  in  order  to  make 
lawfnl  the  outlay  for  its  payment. 

Gas  Trustees  are  city  officers— 
(3).  **The  trustees  of  the  gas  works"  of  a  city  are  ** officers''    of 
the  city,  as  contempiateo  by  sections  6976  and  1545-79,  of  the 
Revised  Statutes,  and  are  subject  to  the  provisions  and  penal- 
ties of  those  sectionsi 

Oas  trustee  can  not  deal  with  Board — 
4.)  When  a  municipality  is  allowed  to  embark  in  the  business  of 
baying  and  selling  gas,  those  who  conduct  the  business  and 
control  it,  are  not  permitted  by  these  sections,  to  directly  or 
indirectly  buy  for  it,  and  at  the  same  time  sell  to  it  either 
material  or  labor. 

Same — Employment  by  board  within   one    year  of  expiration   of 
term  of  office— 

(5).  Neither  may  they  direct  its  future  policy  while  in  office, and 

upon  retirement   within   the   time  inHibited  in   section   6976, 

take  advantage  of  opportunities  which  thus  may   be   created. 


Appeal  from  the  Court  of  CommoD    Pleas   of    Hancock 

CODDty. 

NOBBIS,   J. 

M.  6.  Foster,  as  the  citj  solicitor,  on  behalf  of  the  city 
of  Findlay,  Ohio,  brings  this  action  by  authority  granted 
ia  section  1777,  of  tde  Revised  Statutes.  His  petition  offers 
for  cause  of  action,  that  the  city  of  Findlay  owns  a  natural 
gas  plant  which  supplies  the  city  and  inhabitants  with  nat- 
ural gas  for  light  and  fuel.  That  the  defendants,  Parker, 
Oook,  Funk,  Baker  and  Welsh,  are  the  trustees  of  the  gas 
works  of  the  city  of  Findlay,  and  constituting  such  board 
of  trustees  are  in  management  and  control  of  said  gas  plant. 
The  salary  of  these  trustees  is  fixed  by  the  city  council  of 
the  city  of  Findlay  at  $200  per  year  each,  which  is  the  only 
compensation  by  law  allowed  them.     That  the    council    by 
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reaolution  aatbonzed  said  trnstees  to  appoiot  and  employ 
one  of  tbeir  ouinber  to  go  over  the  territory  embnced  in 
the  gas  leaeea  of  said  city  to  look  aftdr  said  territory  and 
the  leases  and  rental  payable  under  them,  and  to  renew  ex- 
piring leases  and  take  new  ones,  and  to  perforin  other  aer- 
vices  about  the  operation  of  aaid  gas  plant.  Tbat  the  gae 
trustees  acted  upon  tbia  resolution  of  tbe  council  and  fixed 
the  compenaation  for  the  services  thus  to  be  performed  at 
$2.00  per  day.  And  on  the  12th  of  April,1898,inade  a  con- 
tract with  tbe  defendant,  J.  H.  CooH,  one  of  aaid  trnateea, 
and  appointed  him  to  do  and  perform  these  services  and  re- 
ceive this  compensation,  and  all  this  in  addition  to  bie  dn- 
tiea  aud  salary  as  such  trustee.  And  that,  to  carry  oat  and 
make  complete  this  appoiutment  and  contract,  aaid  truatees 
intend  to  and  will  apply  the  funds  of  aaid  city  held  bj  them 
as  sach  trustees  in  payment  and  allowance  of  thia  salary 
and  compensation  unless  restrained  by  tbe  injunction  of  this 
court.  And  that  tbe  appoiutment  of  said  Cook  to  do  theae 
tbiags  and  the  contract  to  pay  him  for  the  services  in  sncb 
employment  is  a  misapplication  of  the  funds  of  said  city, 
and  is  in  excess  of  and  is  an  abuse  of  their  powers  as  snch 
trustees, and  is  all  without  legal  authority.  As  another,  and 
a  further  complaint,  plaintiff  aaya  tbat  the  trustees,  without 
authority  from  Ibe  council  and  againat  the  law,  passed  s 
resolution  which  purports  to  create  the  office  of  general 
manager  of  the  gas  plant,  and  determines  and  fixes  the 
salary  of  such  general  manager  at  $1,500  per  year,  and 
under  thia  aelf-created  authority  made  the  defendant,  W. 
H.  OroBB,  such  general  manager,  'and  gave  to  him  tbe 
direction  and  supervision  and  control  of  tbe  operation  of 
said  plant,  and  made  in  this  behalf  with  Gross  a  contract  to 
that  effect,  agreeing  thereby  to  pay  him  this  salary,  and  that 
aaid  contract  is  now  being  carried  out  by  the  truatees, and  tbat 
the  funds  of  said  city  now  in  the  hands  of  said  trnateea  are 
being  and  will  be  diverted  to  pay  this  salary.      That  thia  is 
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all  being  done  without  legal  authority,  and  is,  and  will  be, 
a  misapplication  of  the  funds  of  said  city,  to  prevent  which 
it  is  necessary  that  this  court  interpose  its  injunction. 

The  fact  which  colors  this  act  of  the  trustees  with  viola- 
tion of  corporate  powers  and  breach  of  the  law, is  that  Gross 
at  the  time  of  said  contract  and  appointment  had  but  juEt 
retired  from  said  board  of  trustees  as  a  member  thereof,  and 
that  such  employment  and  contract  will  cover  the  period  of 
one  year  next  immediately  after  he  became  such  retiring 
member.  That  both  of  these  contracts  contemplated  the 
misapplication  of  the  city  funds,  to  Oook  as  a  serving  trus- 
tee, and  to  Gross  as  an  ex-trustee  within  one  year  after  his 
term  of  service  had  expired.  That  no  certificate  of  the 
clerk  of  said  city  was  made  as  required  by  law,  that  the 
money  to  meet  the  expense  incurred  by  these  contracts,  or 
either  of  them,  was  in  the  city  treasury  to  the  credit  of  any 
fund  and  nit  unappropriated,  out  of  which  payment  could 
be  drawn. 

And  plaintiflP  seeks  to  enjoin  defendants  from  performing 

these  respective  contracts  on  their  part  or  on     the    part    of 

either  of  them,  and  from  applying  the  funds  of  said  city  as 

contemplated  by  the  terms  of  the  contracts  to  the    payment 
of  these  agents  or  either  of  them. 

The  defendants,  the  trustees  of  the  gas  works, filed  a  sep- 
arate answer  which,  in  substance,  presents  the  necessity  of 
the  service  contemplated  by  these  contracts  and  the  entire 
competency  and  integrity  of  the  defendants.  Cook  and 
Gross,  who  are  thus  employed,  and  makes  it  appear  clearly 
that  the  perforu.ance  of  the  services  by  men  who  are  experi- 
enced in  that  regard  is  for  the  safety  of  the  life  and  prop- 
erty of  the  citizens  and  the  preservation  of  the  gas  plant 
itself,  and  asserts  that  all  these  acts  of  the  council  and  the 
trustees  are  evidence  of  due  care  and  judicious  manage- 
ment, and  are  cognizant  with  the  authority  of  said  trustees 
and  the  laws  and  ordinances    under  which  they  act. 

The  answer  denies  that  execution  of  these   contracts    will 
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be  miaapplicBtioQ  of  the  faods  of  the  city,  and  admits  that 
Cook  ie  a  member  of  the  board  of  trnstees,  and  that  Gfobb 
did  but  only  just  rethe  from  the  board  when  he  was  thus 
appointed,  and  tbat  his  service  under  such  appointment  will 
cover  the  yeai  next  immedistel;  after  his  retirement  from 
the  board  of  traeteee. 

The  defendants,  Cook  and  Gross,  file  separate  answers 
adopting  the  allegations  snd  averments  of  tbe  answer  of  the 
trnateeH.  The  case  comes  into  this  coorton  appeal, and  the 
evidence  reveals  the  facta  to  be  aa  I  have  recited  them  in 
the  statement  of  the  case,  tbat  is  to  say,  stripped  of  verb- 
iage. 

The  city  of  Fiudlay  owns  a  natural  gaa  plant  which  was 
and  is  operated  for  the  purpose  legitimate  to  that  branch  of 
mantcipal  economy,  all  in  contiol  of  the  trustees  of  the  gae 
works  of  said  city.  This  board  of  trustees  is  constituted  by 
legal  authority  and  governed  by  the  lawa  which  prescribe 
and  limit  its  duties  and  powers. 

The  condition  existed  end  exists  which  made  neceasary  s 
man  to  look  after  the  interests  of  the  city  iu  ita  gae  territory 
and  leaaea,  and  to  engage  in  other  kindred  employment. 
The  truatees  by  authority  of  the  city  council  chose  one  of 
their  number  to  perform  these  services,  together  with  his 
dnties  as  such  trustee,  and  to  receive  the  emoluments  of 
the  position  in  sddition  to  hia  salary  aa  truatee.  He  is 
competent  in  all  reapecta,  and  hia  pay  is  not  exorbitant  fnr 
the  services  required.  The  exigency  is  present  that  makes 
it  necessary,  in  order  to  preaerve  the  plant  and  to  make 
more  safe  the  property  and  lives  of  the  people  of  the  city, 
that  a  general  manager  of  the  plant  with  all  that  the  word 
implies,  be  selected  and  clothed  with  power  to  perform  the 
daties  demaDded  by  tbat  position,  and  for  this  office,  the 
trnsteea,  by  authority  in  them  conaidered  to  be  vested, 
selected  a  man  and  clothed  him  with  power  to  act,  and  fixed 
his  salary  end  term  of  aervice. 
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The  man  selected  has  but  just  retired  from  the  board  of 
gas  trustees  to  which  he  had  been  legally  chosen;  he  had 
retired  by  reason  of  the  expiration  of  his  term  of  oflSce,  and 
the  period  of  his  employment  as  geoeral  manager  covered 
the  year  immediately  next  after  the  end  of  hib  service  as  a 
member  of  the  trustees  of  the  gas  works  of  said  city.  He 
is  exceedingly  competent  to  discharge  the  duties  of  his  new 
position,  and  the  salary  determined  by  his  contract  of  em- 
ployment is  not  exorbitant. 

When  these  two  col  tracts  were  made,  no  certificate 
had  been  filed  by  the  city  clerk  that  money  requisite  to 
meet  the  expense  to  be  incurred  under  either  of  the  con- 
tracts stood  unappropriatad  to  the  credit  of  the  proper  fund 
in  the  treasury  of  said  city. 

[t  is  claimed  by  the  plaintiff  that  for  this  reason  the  trus- 
tees of  the  gas  works  had  no  authority  to  make  the  contract; 
and  further,  that  as  defendant  Cook,  was,  and  still  is,  a 
full  fledged  and  acting  member  of  said  board  of  trustees,  he 
was,  and  is  ineligible  to  the  employment  required  by  the 
contract;  and  that  Gross,  being  so  recently  a  trustee,  is  not 
a  person  whom  the  board  had  authority  to  select  as  general 
manager;  and  that  the  action  of  the  board  of  trustees  is 
hence  illegal  in  both  instances,  and  without  authority. 
These  assertions  of  the  plaintiff  fire  controverted  by  the  de- 
fendants, who  claim  that  resting  upon  these  facts,  the  acts  of 
the  board  are  in  all  respects  in  conformity  to  law,  and  with- 
in the  scope  of  its  authority.  So  that  the  only  question  is, 
did  the  board  have  the  legal  power  to  hire  and  pay  Cook  as 
he  is  hired  and  is  paid,  and  to  appoint  and  hire  and  pay 
Gross  as  general  manager;  the  first  being  a  member  of  the 
board,  and  the  second  just  having  retired  at  the  end  of  his 
term. 

Section  6976,  of  the  Revised  Statutes,  provides: 

'^That  an  officer  of  any  municipal  corporation  who  is  inter- 

[OOPTBIGHT,    1899,    BT  OUUL  O.  JAHH.  ] 
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eeted  directl;  or  iudirectlf  id  the  profite  of  any  contract,  job, 
work  or  tiervice  for  the  corporation,  or  acta  as  commiBaion- 
er,  architect,  anpetinteDdeDt  or  engineer  in  any  work 
nndertaken  or  proaecnted  by  the  corporation  daring  the 
term  for  whii^b  be  was  elected  or  appointed,  or  for  one  year 
thereafter,  eball  be  fined  not  more  than  one  thonsand  do!- 
lara,  nor  leee  than  five  bnndred  dollars,  or  impriaoned  not 
more  than  aix  monthe  nor  leas  than  thirty  daya,  or  both, and 
aball  forfeit   bis  office." 

Section  1545-97,  providea: 

"That  00  contract  for  work  lu  ne  done  for  or  material 
t3-be  snpplied  to  the  city  or  any  department  thereof  eball 
be  made  with  any  councilman,  officer  or  employe  of  tbe  city, 
or  with  any  firm,  partnership,  corporation  or  association  of 
wbicb  snch  conncilman,  officer  or  employe  is  a  member  or 
stockholder,  or  by  wbicb  be  ia  employed  io  any  capacity: 
and  if,  during  the  term  for  which  beahall  have  been  elected 
or  appointed,  be  knowingly  acqnirea  an  intereat  in  any 
snch  contract,  be  shall  forfeit  bis  office. " 

There  can  be  no  doubt  of  the  authority  of  tbe  trustees  of 
a  gaa  worka  to  cmpLiy  aacb  aervice  as  ia  neceasary  to  carry 
on  tbe  bnainesB  of  tbe  plant,  and  to  preserve  it  and  make 
ita  operation  safe  to  life  and  property;  all  this  liee  within 
tbe  radiue  of  tbe  uae  and  purpose  of  tbe  plant,  and  appears 
to  be  in  contemplation  of  the  law  which  empowera  ite  con- 
Btruction,  aa  incident  to  ita  establiabment  and  control. 
When  tbe  law  authorized  the  pnrcbaae  and  construction  by 
tbe  city  of  the  gas  plant  to  tbe  end  that  tbe  inbabitantB 
might  be  provided  with  light  and  fnel,  thefbinga  necessary 
to  eccompliah  in  a  aafe  and  reaaonable  manner,  tbe  object 
for  which  tbe  plant  bad  been  acqaired,  and  to  preserve  tbe 
property  so  constructed  from  deatrnction  and  impairment  to 
a  degree  not  amonnting  to  an  extension  or  rebuilding  in 
whole  or  in  part,  are  incidental  to  and  go  with,  and  con- 
tinue with  tbe  power  to  construct  and  acquire  end  own  as 
current  necessity.  The  expenses  thns  incurred  are  but  tbe 
cnrrent  expenaea  of  operating,  and  to  require  certificates  of 
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the  clerk  as  a  condition  to  aatborize  these  current  expenses, 
and  to  anticipate  each  item  thereof,  would  render  it  almost 
impossible  to  operate  an  institution  of  the  character  at  bar. 
So  we  do  not  think  that  the  certificate  of  the  cleik  is  neces- 
sary to  make  lawful  an  outlay  of  the  kind  arising  under  de- 
fendants' employment. 

'  Now,  while  this  is  true,  the  legislature  had  in  view  the 
necessity  of  hedging  in  and  making  safe  from  probable  and 
apparent  dangers  in  every  way  possible,  the  treasury  of  a 
municipality.  In  the  problem  of  municipal  government 
which  always  confronts  the  law-making  power,  a  looted 
treasury  is  in  no  wise  in  the  back  ground,  and  to  prevent 
this  the  legislature  has  not  and  does  not  hesitate  to  resort 
to  any  devise,  coupling  an  infringement  of  the  laws  in  that 
regard  with  fine  and  imprisonment  and  forfeiture  of  office, 
and  hence  the  enactment  of  the  sections  from  which  I  have 
just  quoted.  When  a  municipality  is  allowed  to  embark  in 
a  business  enterprise  such  as  operating  a  plant  to  furnish 
its  inhabitants  with  light  and  fuel,  and  to  carry  on  the 
business  of  buying  and  selling  gas  where  of  necessity  the 
conduct  and  management  and  control  of  the  business  is  in 
the  hands  of  those  who  are  not  personally  interested  in  the 
assdts  of  the  business,  who  take  no  part  in  its  savings,  who 
pay  no  part  of  its  liabilities;  who  are  strangers  to  its  profits, 
and  not  directly  affected  by  its  expense,  the  necessity  of 
every  safeguard  is  most  apparent.  Those  who  conduct  the 
business  and  control  it,  may  not  directly  or  indirectly  both 
buy  for  it  and  sell  to  it  either  material  or  labor,  and  this 
however  honest  and  competent  may  be  the  one  who  thus 
serves  it.  And  an  officer  of  a  municipal  corporation  who 
has  retired  from  the  office  to  which  he  has  been  selected  or 
appointed,  may  not  be  interested  either  directly  or  indirectly 
in  any  work  or  service  for  said  corporation  until  the  expira- 
tion of  one  year  after  his  retirement  from  office.  He  may 
not  direct  or  control  its  future  policies  while  in  office,    and 
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then  Dpon  retirement  stand  ready  tu  acquire  as  an  individaal 
the  liarveat  which  be  has  hoarded  aa  a  pablic  officer,aDd  this 
however   honest  he  maj  be,  and  however  competent. 

Theae  trustees  of  the  gas  works  are  public  officers;  they 
are  elected  by  the  people,  tbey  qaalif;,  tbe;  take  the  oath 
of  office  and  give  an  official  bond,  and  are  entitled  to  the 
emolaments  of  the  office,  and  without  any  of  this,  the  na- 
ture of  their  duties  make  them  officers  of  the  corporation, 
and  make  more  applicable  to  them  than  to  any  other 
officers  of  the  municipality,  these  sections  of  the  statute 
which  look  to  the  honest  admiDistrstioD  of  every  department 
of  municipal  government.  And  whatever  antboiity  the 
trustees  of  the  gas  works  bad  to  employ  men  to  perform  the 
services  required  of  theae  defendants  by  the  contracts  here 
eougbt  to  be  enjoined,  these  defendants,  the  trustees  were 
not  allowed  to  employ.  The  finding  of  the  court  is  for  the 
plaintiff,  the  city  of  Findlay,  and  against  the  defendants. 
An  injunction  is  granted  as  prayed  for  in  the  petitioD;  the 
costs  are  adjudged  against  the  defendants,  and  the  case  is 
remanded  for  execution. 

O.  M.  Foster,  George  H.  Phelps,  Pendleton  &  Whitely, 
for  Plaintiff. 

Ross  &  Kinder,  and    W.  F.  Duncan,  for  Defendants. 


(Eighth  Circuit— Cuyahoga  Co.  O..  CircultComt— Jaii.Term.1899.) 

Betora  Caldwell,  Hale  and  Laubte,  JJ. 
(Judge  Laubie  of  the  Seventh  Circuit  taking  the  place  ot  Judge 

Marvio.) 

IN  THE  MATTER  OP  THE  PROOEEDINUS  AGAINST  PRANK 

E.  DELLENBAUOH. 

Findings  of  the  Court. 
As  t<>  th«  eecood  specification,  relating  to  the  action  ot  Judge 
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Dellenbaugh  In  hearing  and  determiiili 
OMe,  it  appearing  troiD  the  evidence  i 
&B8umed  to  act  in  a  Judicfnl  capacity,  bi 
no  juiiBdiction.  and  tlie  remedy  Ilea  viti 
by  nay  pi  impoaohment. 

(For  tbe  deciflJoD  of  the  questloDS  ot  Ib 
page  106. ) 

Hale,  J. 

Id  the  matter  of  tbe  proceediags  a§ 
enbaogh  for  disbarment. 

Tbere  waa  a  sufficient  diacueaioD  of 
the  caae  in  paesing  upon  the  demurr 
and  tbere  will  be  no  Further  diBcussioi 
Id  cooaideriDg  tbe  evidence  BDbmi 
ibis  case,  we  havf^  fouod  no  fact  ag 
which  was  not  aupported  bj  uvidence 
We  regard  tbe  case  more  in  analog; 
ceeding  than  a  civil  action,  and  have 
the  reapondent  tbe  benelit  of  nnj  real 
out  of  n  fair,  careful  and  candid  consi 
dence.  More  than  this,  no  fact  has 
tbe  respondent  that  baa  not  onlj 
but  tbe  approving  judgment  ut  t 
court.  We  believe  that  we  fully  b[ 
of  the  cbargea  made  and  the  care  wit 
ebonld  be  taken  in  tbe  consideration 

Tbe  statute  under  which  tbeae  proct 
is  section  TtQ'i: 

"The  supreme  court,  tbe  circuit  coi 
common  pleas  may  suspend  or  remove 
from  office,  for  eitber  of  tbe  following 
in  office,  convictiou  of  crime  involving 
Dnprofeaaional  conduct  involving  more 
That  is  BB  far  as  we  need  lo  read  tb< 
Tbe  charges  made  nrf  under  the  Bre 
ioDB  of  tbe  statute  whluli  I  have  read, 
charged,  first,  with  tinving  been  guilty 
office  as  an  attorney  at  law  of  the  stale  r>l 
with  having  been  gnilty  of  unprofessio 
moral  turpitude.     The  facte  relied  upo 
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charges,  are  embodied     id     three    epecificatioDs    of    facta. 

Specification  firet  is.  Id  brief,  and  in  eubetance,  that  the 
reepoodeat  Dellenbaugb  waa,  oo  or  about  the  30th  da;  of 
January,  1895,  employed  bj  one  Edith  Manning  as  her  at- 
torney to  render  to  her  his  profeeeional  aeeistanoe  in  rela- 
tion to  matters  groving  ont  of  the  alleged  illicit  relationa 
between  her  huaband,  George  A.  MaoQiog,  and  one  JaDe 
Doe;  that  after  said  retainer  and  while  he  was  in  the  dis- 
charge of  hie  duties  incident  thereto,  the  respondent  was, 
OD  April  ii2,  1895,  appointed  to  and  assumed  the  office  and 
duties  of  judge  of  the  court  of  common  pleas  of  the  third 
Bubdivision  of  the  fourth  judicial  district  of  the  stale  of 
Ohio.  That  notwithstanding  such  appointment  the  respond- 
ent continued  to  act,  under  his  retainer,  for  Mrs.  Manning. 
That  about  the  Ist  of  July.  1895,  he  asaociated  with  him 
Vernon  H.  Burl(e,an  attorney  at  this  bar.  Thaton  or  about 
the  6tb  day  of  July,  1895.  Burke, by  the  solicitation  and  at 
the  request  of  the  respondent,  wrongfully,  corruptly,  and 
by  threats  of  exposure  of  the  illicit  relations  between  Jane 
Doe  and  Manning,  and  by  promises  to  shield  her  from  ex- 
posure, obtained  from  her  the  sum  of  ten  thousand  dollars 
wrongfully  and  corruptly.  It  is  conceded  that  the  sum  of 
ten  tbousaud  dollars  was  obtained;  five  thousand  of  it  paid 
in  cash,  and  notes  for  the  remainder  taken.  Of  the  five 
thousand  dollars,  ultimately  Mrs.  Manning  received  two 
thousand  dollars, — and  Burke,  or  Dellenbaugh  and  Burke, 
received  three  thousand  dollars. 

We  refrain  from  entering  into  as  full  discuaaion  of  the 
evidence  in  enpport  and  denial  of  the  facta  of  this  specifica- 
tion, as  might  be  done,  for  the  reason  that  the  facia  therein 
.  contained,  are  relied  npon  to  support  the  charges  made 
against  Burhe  growing  out  of  the  same  transaction,  who 
has    not  yet  been  beard  in  his  defense. 

Something,  however,  must  be  said  as  to  the  respondent's 
connection  with  that  affair. 

Both  the  respondent  Dellenbangh  and  the  witness  Burke 
have  given  their  testimony  before  us.  The  respondent's 
statement  is  to  the  effect  that  at  the  time  he  assumed  the 
office  of  judge  of  the  court  of  common  pleas  on  the  22nd 
of  April,  1895,  he  withdrew  from  the  case  of     Manning    v. 
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Manning  and  turned  it  over  to  Barke,  and  thereafter  bad 
nothing  whatever  to  do  with  the  case.  While  Burke  says 
that  he  was  first  called  into  the  case  on  or  about  the  6th 
day  of  July,  1895,  and  that  before  that  time  he  had  no 
knowledge  of  the  existence  of  such  a  case. 

If  we  can  rely  upon  the  testimony  of  witnesses  seemingly 
disinterested,  neither  of  these  statements  can  be  strictly 
true. 

It  is  conceded  that  Christian,  a  detective,  was  employed 
as  a  detective  in  the  case,  by  the  respondent  Dellenbaugh. 
The  time  of  that  appointment  is  fixed  by  the  respondent  to 
have  been  on  or  about  the  1st  day  of  April,  1895;  while 
the  detective's  testimony  is  to  the  effect  that  he  was  em- 
ployed on  the  29th  day  of  April  and  subsequent  to  the  time 
that  Judge  Dellenbaugh  assumed  his  office  as  judge  of  the 
court  of  common  pleas. 

Christian,  in  the  prosecution  of  his  employment  as  a 
detective  and  while  engaged  in  that  employment  as  we 
understand,  was  arrested  and  brought  before  the  mayor  of 
the  village  of  Glenville,  and  on  a  plei  of  guilty  Isi  fine  and 
costs  were  assessed  against  him.  This  was  on  the 
18th  day  of  June,  1895.  The  mxi  day  after  his  arrest 
and  after  the  fine  had  been  assessed,  both  Dellenbaugh  and 
Burke  appeared  before  that  official,  and  asked  the  release  of 
the  fine  or  judgment  against  Christian  for  the  resaon  that 
he  was  employed  by  them  and  was  in  the  legitimate  prose- 
cution of  that  employment — either  employed  by  one  or 
both.  Each  attempted  to  say  that  he  went  to  see  the  mayor, 
and   that  the  interview  was  had  at  the  instance  of  the  other. 

The  more  reasonable  supposition  or  the  more  reasonable 
conclusion  from  the  evidence,  is,  that  each  was  there  be- 
cause of  his  interest  in  the  case  in  which  Christian  was  en- 
gaged. 

Further  Christian  testifies  that  his  first  acquaintance 
with  Mrs.  Manning  was  an  introduction  to  her  in  the  crim- 
inal courtroom  by  Judge  Dellenbaugh.  There  was,  ac- 
cording to  the  testimony  of  Christian  and  Burke,  a  meeting 
at  the  Kennard  House,  in  which  were  present  Burke,  Chris- 
tian and  Dellenbaugh,  and  the  subject  matter  of  dealing 
with  Jane  Doe  was  there  discussed  to   some  extent — Chris- 
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tian  and  Burke  both  testified  to  that  meeting;  it  is  denied 
in  toto  bj  Judge  Dellenbaugb. 

We  have,  in  the  consideration  of  this  testimony  in  which 
these  two  parties  are  so  vitally  interested,  thought  it 
safer  to  take  the  testimony  of  the  third  party,  who  had 
apparently  no  interest  in  the  case.  We  are  inclined  to 
think  that  Judge  Dellenbaugb  is  mistaken  as  to  there  being 
no  such  meeting  at  the  Kennard  House. 

Again,  as  showing  the  connection  of  the  respondent  with 
the  case,  the  money,  as  I  have  said  before,  came  into  the 
hands  of  Burke.  Some  of  it  was  handled  by  the  respond- 
ent Dellenbaugb;  there  is  a  difference  as  to  how  it  came 
into  his  hands.  It  was  by  checks, drawn  by  Burke,  payable 
to  the  order  of  Mrs.  Manning.  Those  checks  were  endorsed 
by  Dellenbaugb  as  attorney  in  fact  for  Mrs.  Manning,  and 
drafts  and  certificate  of  deposit  obtained  and  forwarded 
to  her.  He  settled  with  Christian  —  receiving  the 
money  from  Mrs.  Manning  to  do  so.  His  state- 
ments befpre  the  investigating  and  trial  committees, 
which  be  has  corrected  on  this  trial,  give  some  counte- 
nance from  his  own  lips  to  the  fact  that  be  was  engaged 
in  the  case  later  than  he  now  says.  In  particular  be- 
fore the  trial  committee  he  referred  to  what  is  known  as  the 
Sussell-Glenn  affair,  fixing  on  that  event  which  he  now 
says,  learning  that  it  occuried  long  after  he  went  upon  the 
bench,  leads  him  to  say  that  he  was  mistaken  m  referring 
to  it  as  one  of  the  events  that  he  was  cognizant  of.  It 
would  seem  a  little  unnatural  that  the  time  should  be  the 
prominent  thing  rather  than  the  event. 

Again,  the  parties  are  at  issue  in  the  testimony  whether 
Judge  Dellenbaugb  received  any  portion  of  the  three  .thous- 
and dollars  or  of  the  thirty-three  hundred  dollars  which 
was  ultimately  retained  by  Burke.  Upon  that  issue  we 
have,  not  only  the  statement  of  Burke  as  to  the  payment  by 
him,  and  the  manner  in  which  it  was  paid  to  Dellenbaugb, 
but  he  produces  a  check  of  one  thousand  dollars  drawn  up- 
on the  same  day  that  the  settlement  was  made;  the  check 
shews  that  it  was  paid.  There  is  no  evidence  so  far  as  we 
remember,  outside  of  the  check  itself  as  to  just  when  it  was 
paid,  but,  perhaps,  the    fair  presumption  is  that  it  was  paid 
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at  its  date.  If  that  thing  is  a  fiction,  the  bank  books 
would  show  something  about  it,  whether  Burke  drew  or  did 
not  draw  upon  that  day  the  currency  from  the  bank.  There 
is  no  attempt  to  controvert  that  fact.  Whether  there  is 
anything  in  the  fact  that  would  be  of  any  service  whatever, 
I  am  not  prepared  to  say,  because  there  is  no  evidence  up- 
on that  point;  but  the  fact  that  Burke  in  connection  with 
his  testimony  produces  a  check  that  was  actually  paid,  is  of 
some  value. 

Then,  soon  after  this  matter  received  its  first  airing 
through  the  newspapers,  there  was  a  meeting  of  the  friends 
of  Judge  Dellenbaugh  at  the  ofiSce  of  Wilcox,  Collister  & 
Hogan.  There  were  two  meetings  in  that  office.  At  the 
first,  several  witnesses  testified  as  to  what  Judge  Dellen- 
baugh said,  and  they  differ  as  to  the  statements  he  is  said 
to  have  made.  On  the  second  occasion  there  were  present 
Collister,  Hogan,  Henry  and  Dellenbaugh;  thej  were  then, 
at  that  time,  interested  for  Judge  Dellenbaugh;  and  tbey, 
Collister  and  Hogan  both,  say  that  he  not  only  said  that  he 
had  received  one  thousand  dollars,  but  that  he  fortified  it  by 
saying  that  be  had  done  the  work  in  the  case,  and  was  en- 
titled to  it — that  the  work  was  done  in  the  case,  all  but  the 
finishing  touches. 

Now,  looking  to  all  the  circumstances  surrounding  that 
transaction,  they  point  in  the  direction  that  the  respondent 
did  get  a  portion  of  that  money.  In  this  we  are  not,  as  it 
wil!  be  seen,  relying  on  the  testimony  of  Burke  only,  who 
it  is  claimed  is  impeached  by  statements  made  out  of  court 
as  detailed  by  witnesses,  differing  from  thope  made,  on  the 
trial.  That' testimony,  of  course,  was  incompetent  as  tend- 
ing to  establish  or  negative  the  main  fact  as  to  whether  he 
did  or  did  not  receive  it.  It  is  only  competent  to  affect  the 
value  of  Burke's  testimony,  and  was  admitted  for  that  pur- 
pose alone.  To  what  extent  there  was  any  substantial  con- 
tradiction of   facts,  we  need  not  discuss. 

No  one  fact  found  by  us  rests  upon  the  unsupported  tes- 
timony of  Burke  who,  of  course,  is  deeply  interested  in  the 
outcome  of  this  transaction. 

We  find,  however,  that  upon  this  question,  his  testimony 
is  supported  by  the  circumstances  of  the  case,  and  also  by 
the  admissions  of  the  respondent. 
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So  tbat  ffe  think  that  down  to  the  time  of  thu  receipt  of 
this  money  Judge  Dellenbaogh  ffas  not  keeping  entirely 
aloof  from  the  case.  Barke'e  testimony,  however,  that  he 
knew  nothing  of  the  case  until  July  6th,  seema  to  be  con- 
tradicted by  othfJT  testimony  apon  which  we  onght  to  be 
able  to  lely.  Miss  Kent's  statement  is  that  a  day  or  two.oia 
very  abort  time  before  Judge  Dellenbaugh  took  his  place  opoD 
the  common  pleas  bench,  she  with  Mrs.  Manning  went  to  his 
office;  tbat  Mrs.  Manning  was  there  told  by  Dellenbaugh  tbat 
be  mast  withdraw  from  the  case,  tbatbewonld  pntit  into  the 
beads  of  Burke;  tbat  they  thereajjon  went  to  Bnike's  office 
where  Mrs.  Manning  was  introduced  to  Burke,  and  tbat 
thereafter  they  frequently  visited  the  office  of  Bnrke  dur- 
ing the  mouths  of  May  and  Jane,  and  witnesB  Talcott  says 
that  bis  office  adjoined  that  of  Barke'Sihaving  the  same  re- 
ception room;  tbat  these  parties  at  aome  time,  Mrs.  Man- 
ning and  Miss  Kent,  were  frequently  at  Burke's  office  over  a 
period  of  a  month  or  two — but  of  course,  tbat  may  have 
been  later.  But  after  the  receipt  of  this  money  and  its  dis- 
tribution there  was  no  call  for  the  frequent  vieita  of  Mrs. 
Manning  to  Barke'e  office. 

And  we  are  inclined  to  think  and  to  hold  tbat  daring 
those  monthaabe  was  to  aome  extent  visiting  Burke's  office, 
and  that  be  had  eomething  to  do  with    the  cuee. 

But,  coming  to  the  facta  immediately  connected  with  the 
transaction  in  which  the  money  was  obtained  from  Jane 
Doe,  what  is  the  evidence?  Eicept  what  may  he  gathered 
from  the  teatimony  of  Christian,  and  the  circumetancea 
some  of  which  I  have  referred  to,  the  witneaaes,  who  knew 
about  what  took  placo  juat  prior  to,  and  during  the  time 
and  immediately  after  that  event,  are  the  respondent  Dei- 
lenbangb,  Burke  who  is  jointly  charged  with  the  wrung 
then  committed,  and  Miss  Kent.  Burke  aaye  the  arrange- 
ment under  which  be  went  to  aee  Jane  Doe,  was  made  in 
the  criminal  coart-room  at  a  meeting  iu  which  Mrs.  Man- 
ning, Miaa  Kent,  Judge  Dellenbaugh  and  himself  were 
present;  that  tbey  discussed  the  aituatiou,and  he  waa,  either 
at  his  own  motion  or  at  the  snggestion  of  the  judge, the  one 
who  went  to  aee  Jans  Dos,  discussed  the  matter  with  her, 
received  from    her  a  proposition  of  settlement,  reported  the 
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leealt  of  the  interview  back  to  the  meeting  that  he  bad  left, 
«ad  after  mach  diacnsBion  it  wae  agreed  that  the  proposition 
that  had  been  made  should  be  accepted,  he  having  arranged 
for  a  meeting  at  bis  office  the  next  morniDg  with  Jane  Doe. 
While  Misa  Kent  Bays  that  at  Burke's  office  there  was  a 
meeting  between  herself,  Mrs.  Manning  and  Burke,  in 
which  they  went  over  the  repoitu  which  the  detective  had 
received,  and  there  it  was  agreed  that  be  from  that  ["lace 
should  go  to  see  Jane  Doe;  that  Burke  left,  did  go,  re- 
turned to  the  same  place,  and  reported  the  result  of  tbe  in- 
terview with  Jane  Doe;  and  that  there  the;  discussed  tbe 
propriety  of  making  a  settlement;  tbe  next  morning  a 
meeting  was  bad  at  tbe  office  of  Burke,  and  tbe  whole 
matter  closed  up,  and  that  Dellenbaugb  was  not  there  at 
all.  Miss  Kent's  testimony  is  not  entirely  satisfactory  to 
tbe  court,  but  she  is  the  only  really  disinterested  witness  to 
that  transaction— to  tbe  immediate  facts  of   tbe  transaction. 

After  giving  as  careful  review  of  this  as  we  are  able,  and 
under  tbe  rules  tfant  1  announced  tbat  we  have  adopted, 
if  tbe  fact  of  tbe  respondent's  counection  with  this  trans- 
action of  obtaining  this  money  was  to  be  determined  by  a 
mere  preponderance  of  the  evidence,  we  should  not  hesitate 
to  bold  him  equally  responsible  with  Borke;  but  there  is 
,  such  conflict  of  the  evidence  produced  that  we  do  not  feel 
justified  in  finding  that  his  reeponeibiJity  for  that  particular 
transaction  is  establisbed  by  clear  and  convincing  evidence. 

As  to  tbe  second  specification,  we  overruled  tbe  demurrer  to 
the  specification,  for  tbe  reason  tbat  it  is  alleged  tbat  all 
that  was  done  on  tbe  bearing  and  tbe  determiDation  of  tbe 
divorce  case,  was  done  by  bim  as  tbe  attottiey  of  Mrs.  Man- 
ning and  was  in  no  sense  a  judicial  act. 

On  tbe  evidence  produced,  we  hold  that  in  the  trial  of 
that  case,  be  acted  or  assumed  to  act  in  bis  official  capacity 
as  a  judge,  and  that  tbe  remedy  for  any  misconduct  or 
wroug  done  in  connection  therewith,  should  be  in  another 
tribunal. 

Specificttiion  Third.  Specification  third  is,  in  substance, 
that  on  the  28th  day  of  October,  1S96,  the  respondent  Del. 
.lenbaugb  pretended  to  hear  and  decide  tbe  divorce  case  of 
Editb  Manning  against  George    Manning      Tbat    all   the 
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time  be  was  the  teal  attorney  in  tbe  case,  althoagb  Burke, 
at  hie  inetaace,  wae  acting  aa  the  oatenaible  attorney  for  tbe 
plaintifF.  Tbat  on  and  prior  to  tbia  time  there  naa  no  entrj 
of  the  case  apon  the  trial  docket  of  tbe  conrt,  nor  was  there 
any  entry  of  tbe  caae  upon  any  of  tbe  dockets  kept  in  tbe 
office  of  tbe  clerk  or  by  him,  and  no  entry  was  made  by  re- 
spondent indicating  that  the  case  had  been  heard  and  tried 
npon  any  docket,  the  only  entry  having  been  made  npon 
the  file  wrapper  containing  the  papers.  And  very  aoon 
thereafter,  Judge  Dellenbaugb's  official  term  as  judge  of 
the  court  of  common  plese  expired,  at  which  time  no  Jouid- 
al  entry  had  been  entered  upon  the  journal.  Tbat  tbeie- 
after,  reapondent  corruptly  conspired  with  or  instigated 
Bnrke  to  get  upon  the  journals  of  the  court  a  decree  of  di- 
vorce. That  after  an  attempt  through  Burke  to  get  upon 
the  journals  a  decree  not  authenticated  by  any  judge,  and 
after  tbe  refusal  of  the  three  judges, or  at  least  one  of  them, 
to  authenticate  sucb  journal  entry,  and  a  refusal  by  said 
judges  to  allow  said  entry  to  be  made,  tbe  respondent  after 
the  expiration  of  hie  term  of  office  and  while  a  prncticing 
attorney,  caused  another  decree  to  be  prepared,  which  he 
endorsed  "O.  K.,  Dellenbaugb,  Judge,"  which  he  took 
to  the  clerk  to  whom  be  falsely  slated  tbat  tbe  journal  entry 
then  produced  was  tbe  originfil  entry  prepared  in  Iht  case, 
and  wae  by  him,  while  judge,  during  liia  term,  endorsed  as 
therein  produced,  and  agaicat  the  positive  orders  of  one  of 
the  judgee  at  least,  induced  and  procured  tbe  clerk  to  enter 
said  decree  upon  the  said  journale  oF  said  court,  Tbe  enliy 
was  made  upon  a  blank  space  on  Ibe  journal  of  date  uf  Oc- 
tober 28,  1895. 

We  are  constrained  to  say  that  there  is  a  web  of  wrong- 
doing running  tbrougb  this  whole  tranBaction. 

Evidence  is  produced  on  tbe  part  of  the  prosecution,  tbat 
Dellenbaugb  first  was  solicited  on  behalf  of  Mrs.  Manning 
to  obtain  for  her  a  divorce.  Tbe  witness  Hickox  testifies 
that  he  saw  Judge  Dellenbaugh  for  Ihnt  purpose,  inquired 
whether  be  would  take  a  divorce  case, and  whether  be  would 
take  Mrs.  Manniug's  case.  That  afterwards,  be  being  told 
by  Judge  Dellenbaugh  that  he  must  see  Mrs.  Manning  he- ' 
fore  deciding,  went  with  Mra.    Manning    to    Dellenbaugb's 
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office,  and  there  introduced  her  to  Dellenbaugb  and  left. 
The  judjii^e  says  that  he  was  introduced  to  Mrs.  Manning  by 
Mrs.  Robinson  of  Pittsburg,  at  which  time  both  Mrs. 
Robinson  and  Mrs.  Manning  were  strangers  to  him;  he  ig- 
nores   the  entire  facts  testified  to  by  Hickox. 

It  seems  to  us  that  there  has  been  an  undue  effort  to  get 
away  from  the  divorce  case  and  to  bring  into  prominence 
the  case  for  the  alienation  of  affections. 

If  we  can  rely  upon  the  testimony  of  Hickox,  the  original 
start  was  for  a  divorce.  However,  we  have  sl^own,  most 
clearly  we  think,  that  the  respondent  kept  a  watch  over  the 
case  of  Mrs.  Manning  from  the  beginning,  or  until  the  ten 
thousand  dollars  was  received  and  destributed.  The  evi- 
dence is  such  in  the  case,  that  we  are  compelled  to  find  that 
the  respondent  knew  of  the  commencement  of  the  divorce 
case;  that  ho  was  cognizant  of  the  most  extraordinary  efforts 
and  proceedings  taken  to  keep  the  case  from  the  public,  in- 
cluding the  substitution  of  the  name  of  Webster  as  an  at- 
torney in  the  divorce  case.  He  was,  undoubtedly,  informed 
of  the  agreement  to  shield  Jane  Doe  from  exposure,  and  as 
a  part  of  the  plan  to  carry  out  that  agreement  the  case  was 
beard  in  the  manner  disclosed  by  the  evidence — I  mean 
the  divorce  case,  without  a  single  entry  upon  any  of  the 
dockets  or  records  of  the  court  indicating  that  any  such 
case  was  pending.  There  was  a  trial  such  as  it  was,  and  a 
memorandum  made  on  the  file  wrapper  containing  the 
papers,  and  this  is  all. 

In  this  way  the  case  was  left  when  Judge  Dellenbaugh 
left  the  bench.  The  journals  of  the  court  were  then  under 
the  control  of  the  then  judges  of  the  court.  It  was  for  them  to 
determine  what  journal  entries  should  and  what  should  not 
go  upon  the  records  of  the  court.  If,  on  investigation,  the 
judges  had  ascertained  all  the  facts  concerning  the  divorce 
case  of  Manning  v.  Manning,  as  disclosed  upon  this  trial, 
they  would  have  been  fully  justified  in  keeping  from  the 
records  of  the  court  that  decree,  and  insisting  that  the  case 
be  set  down  for  trial,  and  the  case  regularly  tried. 

Judge  Dellenbaugh *s  official  term  had  expired,  and  he 
bad  no  official  authority  over  any  of  the  court  records. 
It  is  conceded  that  there  was  an  effort  at   some   time   to 
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get  a  journal  entry  on  tbe  journal    that    had  not  been    O. 
K/d. 

Judge  Lamson  says    that  he  was  in  room  one  at  the  Jan- 
uary term,  1896,  and  it  came  to  bis  knowledge  through  the 
clerk  that  there  was  an  attempt  to  put  upon  the  journal  such 
an  entry,  which  he  stopped.     Judge  Ong  succeeded  him  in 
room  one  at  the  April  term.     It    is    beyond    dispute   thai 
Burke  went  to  the  clerk  with  a  decree  not    authenticated  or 
O.  E. 'd.     The  clerk  referred  him  to  Judge  Logue  who  was 
in  room  six;  he  interviewed  Judge  Logue,  who   refused    to 
make  the  entry  by  which  the    journal    could     be    properly 
made.     He  returned  to  the    clerk.     The    clerk    thereafter 
took  the  journal  entry    himself,  went    to    Judge    Logue — 
some  of  the  testimony  showing  that  Mrs.  Manning  was  with 
him;  the  clerk  does  not  remember  that  she  was.  Judge  Logue 
still  refused  to  allow  the  entry  to  go  upon  the   journal,  but 
suggested  that  they  consult  Judge  Ong  who  was  in  room  one, 
which  was  dona,  and  he  not  only  refused,  but  directed  that 
it  should  not  be  journalized.     Thereupon  the   clerk  banded 
the  journal  back  to  Burke  with  the  instruction  that  none  of 
the  judges  would  authorize  its    entry.     After    that   Judge 
Dellenbaugh  brought  to  the   clerk  a   journal    entry  having 
upon  it   ''O.  E.,  Dellenbaugh,  Judge."     He  stated  to  the 
clerk  that  that  was  the  original  entry  drawn;    that    it    had 
been  O.  E. 'd  by  him  while  upon  the    bench,    and    was   all 
regular  and  should  be   entered.     The    clerk    said    to    him 
''Well,  that  obviates  all    objections,  and   I    will    enter  it." 
But  he  afterwards  saw  Judge  Ong  who  again  told  him  (tbe 
clerk)  to  keep  it  from  the  records. 

It  is  conceded  that  there  was  this  controversy  over  get- 
ting this  journal  entry  upon  the  records.  When  did  it  take 
place?  In  the  first  place.  Judge  Logue  says  he  was  in 
room  six  when  that  happened.  He  was  in  room  six  in  No- 
vember and  December,  1895,  and  in  room  six,  April 
term,  1896.  Judge  Ong  was  m  number  one  at  the  April 
term,  1896.  Judge  Lamson  was  in  number  one  at  tbe 
January  term,  1896.  It  seems  to  us  very  plain  from  tbe 
statements  of  the  judges,  that  that  controversy  took  place 
at  the  April  term  of  1896. 

Judge  Dellenbaugh 's  explanation  and  statement  to  us  is^ 
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that  on  the  day  the  case  was  heard  before  him,  or  od  the 
foIlowiDg  di^r,  a  journal  entry  in  the  Manning  case  waa 
handed  him  which  he  O.  E.  *d  and  gave  back  to  Barke. 
That  after  the  effort  was  made  by  Barke  to  get  the  first 
joarnal  entry  recorded,  he  succeeded  in  finding  this  original 
journal  entry  in  the  office  of  Burke, and  took  it  to  the  clerk 
with  the  statement  above  quoted. 

Now,  both  of  these  journal  entries  are  typewritten.  The 
stenographer  who  took  the  entries  m  short-hand  and  wrote 
them  out  upon  the  typewriter,  says  that  the  first  journal 
entry,  the  one  that  was  not  O.  K. 'd,  was  made  between  the 
12th  of  October  and  the  11  of  November,  and  she  produced 
her  note  books  at  the  time  her  deposition  was  taken.  This 
journal  entry  is  an  exact  literal  copy  of  the  journal  entry 
produced  here  upon  the  trial  that  was  not  O.  K.  ^d,  letter 
for  letter.  The  second  decree,  according  to  the  testimony 
of  the  stenographer,  was  dictated  to  her  between  the  lOtb 
day  of  April  and  th«3  16th  day  of  April,  1896,  and  that, 
too,  is  an  exact  copy  of  the  decree  that  bears  the  authenti- 
cation of  Judge  Dellenbaugh. 

There  is  no  effort  made  to  impeach  these  statements  of 
the  stenographer,  or  to  show  that  there  is  any  mistake 
about  it,  or  that  there  is  anything  suspicious  about  her  note 
books.  It  corresponds  with  the  recollection  of  Ong  and 
Logue.  This  is  not  all.  This  case  had  its  number  53176- 
at  the  time  of  its  commencement;  it  went  upon  no  indexes 
or  docket  kept  in  the  clerk^s  office.  The  journal  entry 
finally  goes  upon  the  record, and  is  indexed  with  those  cases^ 
that  had  their  origin  in  the  summer  of  1896 

This  particular  case,  we  think  from    the    testimony,    waa 
indexed  from    the   journal   to    the   appearance   docket    by 
Nicholas,  and  he  began  that  indexing  in  April,  1896,  if  we 
have  the  testimony  correct. 

Ou  the  alphabetical  index,  the  cases  before  58176  are 
numbers  56079  and  56080,  commenced  in  May,  1896;  the 
one  after,  nqmber  56427,  bears  the  date  of  commencement 
July  1st,  1896.  It  was  transferred  to  an  execution  docket 
that  was  commenced  the  latter  part  of  July  or  the  first  of 
August,  1896.  It  is  said  that  this  journal  is  in  the  hand- 
writing of  Brown,  a  witness.      It  is  on  a  space   left   in    the 
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joaroa).  Broivo  testiGea  to  baviog  made  Botoe  mistake  in 
the  paging  of  the  joDrnal,  and  coirecting  it  afternaida.  It 
is  BhowD  that  the  casea  upon  the  pages  before' and  after  the 
Maaniag  case  have  not  been  changed. 

It  is  said  that  a  man  b;  the  name  of  Ewing  who  was  the 
bailiff  in  Judge  Dellenbaugh'a  room  at  the  time  the  divorce 
was  heard,  received  thia  joarnal  entry  and  handed  it  to 
Judge  Dellenbaugh.  We  have  not  the  slightest  idea  that 
Ewing  remembers  this  particular  case,  from  his  own  testi- 
monj.  Some  of  Ibis  testimony  looks  as  though  it  was  made 
to  fit  a  theory  rather  than  facts  which  parties  really  know. 

It  is  perfectly  apparent  that  the  journal  entry  which 
Judge  Dellenbaugh  took  to  tb&  clerk,  bearing  hia  O.  K. , 
could  not  have  been  in  exiatence  at  the  time  he  left  the 
bench,  November  2,  1895,  and  the  same  was  not  and  could 
not  bave  been  O.  K.'d  by  him  before  that  time,  and  that 
his  statement  to  the  clerk  was  not  true.  By  these  false 
statements  the  clerk  was  deceived  and  the  express  orders 
of  the  judges,  or  at  least  one  of  them,  were  disregarded  and 
evaded.  Whatever  the  effect  may  be,  these  are  facts  so 
clearly  established,  there  can  be  no  reaeoaable  doubt  of 
their  existence. 

We,  therefore,  find  the  charges  made  against  tbAieepcnd- 
eut  sustained  by  the  facts  specified  and  alleged  in  this  third 
specification. 

Similar  charges  are  made  against  Burke,  growing  out  of 
the  joint  action  of  the  parties,  and  we  deem  it  best  to  with- 
hold the  fixing  of  any  penalty  in  this  case  until  that  case 
shall  have  been  determined. 

White,  Blandin,  Hills  ttiid  Haddert,  for  Prosecatiou. 

Ingersoll,  Boynion  and  Hogseti,  for  Respondent. 
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(Eis^hth  Circuit— Cuyahoga  Co., C,  Circuit  Court— Jan. Term,  1899. ) 

Before  Hale,  Caldwell,  and  Laubie,  J  J. 

(Judge  Laubie  of  the  Seventh  Circuit  taking  the  place  of  Judge 

Marvin.) 

IN  THE    MATTER    OF    PROCEEDINGS    IN    DISBABMENT 

AGAINST  VERNON  H.  BURKE. 


OaLI/WELL,    J. 

In  this  matter  two  charges  have  been  made  against  Ver- 
non H.  Bnrke.    * 

First,  with  having  been  guilty  of  misconduct  in  office  as 
an  attorney  at  law  of  the  state  of  Ohio,  and 

Second,  with  having  been  guilty  of  unprofessional  con- 
duct involving  moral  turpitude. 

Under  these  charges  are  three  specifications. 

The  first  is,  that  Vernon  H.  Burke  and  one  Frank  E. 
Dellenbaugh  on  the  1st  day  of  January,  1896,  and  thence 
afterwards  at  a-U  the  dates  and  times  mentioned,  and  thence 
continuously  thereafter  to  the  present  time,  were  and  still 
are,  each  of  them,  attorneys  at  law  of  the  state  of  Ohio, 
licensed  as  such  and  practicing  as  such  attorneys  in  the 
county  of  Cuyahoga  and  state  aforesaid,  and  in  this  honor- 
able court.  That  on  or  about  the  30th  day  of  January, 
1896,  said  Frank  E.  Dellenbaugh  as  such  attorney,  was 
duly  employed  and  retained  in  his  capacity  as  such  attorney 
in  said  county,  by  one  Edith  Manning  of  said  county,  then 
the  wife  of  George  A.  Manning,  to  render  to  her  his  pro- 
fessional assistance  and  advice  in  relation  to  matters  grow- 
ing out  of  alleged  illicit  relations  then  and  theretofore  and 
thereafter  existing  between  the  said  George  A.  Manning 
and  one  Jane  Doe,  of  said  county,  and  to  obtain  evidence 
of  0aid  relations,  and  to  a  devise  in  relation  to  legal  proceed- 
ings to  be  taken  upon  obtaining  said  evidence,  and  to  prose- 
cute legal  proceedings.  That  thereafter,  about  April  22, 
1896,  said  Frank  E.  Dellenbaugh  was  appointed  and  quali- 
fied and  assumed  the  office  and  duties  of  judge  of  the  court 
of  common  pleas  of  the  third  subdivisions  of  the  fourth 
judicial  district  of  the  state  of  Ohio,    and    thereafter   and 
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duiiog  all  the  time  heieinafter  mentioned,  the  said  Frank 
E.  Dellenbaagh  continned  to  be  and  act  aa  each  attorney 
for  Baid  Edith  Manning  in  aaid  matters,  under  hia  said  em- 
ployment and  retainer,  but  desiring  to  conceal  the  fact  that 
he  still  was,  aud  was  still  acting  as  such  attorney  at  law  ia 
said  matter  for  said  Edith  Manning,  he  did  on  or  about  the 
first  dsj  of  July,  1895,  solicit  and  procure  aaid  Vernon  H. 
Burke  as  such  attorney  at  law  to  become  the  ostensible  at- 
torney for  said  Edith  Manuing  in  said  matter,  and  to  ren- 
der the  professional  aasistance  and  advice  to  said  Edith 
Maaning  in  and  about  said  matter. 

The  aaid  Vernon  H.  Burke  aa  such  attorney,  then  well- 
knowing  all  and  singular  the  piemisea  aforesaid  by  the  so- 
licitation and  procarement,  and  as  the  agent  of  aaid  Frank 
E.  Dellenbaagh  as  such  attorney  at  law,  did  on  or  about 
the  first  day  of  July,  1895,  accept  such  employment,  re- 
tainer and  agency,  and  thereupon  as  such  attorney  at  law, 
and  by  the  soHcitation,  procurement, and  at  the  request  and 
as  the  agent  of  said  Frank  E.  Dellenbaugb,  on  or  about  the 
6th  day  of  July,  1895,  in  his  professional  capacity  as  at- 
torney at  law,  did  wrongfully,  corruptly  and  unprofession- 
ally  threaten  the  said  Jane  Doe  to  publish  and  expose  the 
said  illicit  relatione  between  her  and  (be  said  George  A. 
Manning  and  thereby  to  bring  Ficandal  and  disgrace  upon 
her,  the  said  Jane  Doe,  and  did  then  and  there  agree  with 
the  said  Jane  Doe  that  in  the  event  that  she  paid  the  anm 
of  money  then  demanded  of  her,  to-wit:  ten  thousand  dol- 
lars, that  ehe  ehonld  be  shiplded  and  protected  from  expos- 
ure and  diBgrace,aud  her  name  suppressed  and  concealed, in 
case  divorce  proceedinge  were  'thereafter  commenced  bj 
said  Edith  Manning  againat  her  husband  Qeorge  A.  Men- 
niug,  and  by  means  of  said  threats  and  e aid  agreements  the 
said  Vernon  H.  Burke  did  then  and  there  gain  and  receive 
from  said  Jane  Doe,  on  or  about  the  Stb  day  of  July,  1S95, 
the  sum  of  five  thousand  dollars  in  cash  and  her  promissory 
notea,  one  for  the  aum  of  two  thousand  dollais,  payable  in 
ten  days  after  that  date,  end  six  promissory  notes  for  the 
aum  of  fire  hundred  dollars  each,  and  payable  respectively 
in  three,  six,  nine,  twelve,  fifteen  and  eighteen  months  from 
aaid  date,  all  of  which  notes  were  afterwards  paid,  and  the 
said  VernoD  H.  Burke  did  charge  snd  receive  aa  a    piofes- 
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aional  fee  for  said  acts  the  sucn  of  $3,300  00,  and  od  the 
8th  day  of  July,  1895,  at  said  county,  did  pay  11,000.00 
thereof  and  on  the  18th  day  of  July,  $100.00  thereof,  to 
the  said  Frank  E.  Dellenbangh.  He,  the  said  Vernon  H. 
Burke,  then  and  there  did  all  of  said  acts  by  him  done 
as  aforesaid,  in  the  manner  aforesaid,  for  the  sake  of  gain 
and  to  conceal  the  fact  that  the  said  Frank  E.  Dellenbaugh 
was  interested,  retained,  employed  or  concerned  in  said 
matter  while  being  such  judge,  as  aforesaid. 

Now,  considering  the  evidence  under  this  speciScation 
given  in  the  Dellenbaugh  case,  we  said,  that  as  to  the  time 
when  Judge  Dellenbaugh  employed  Burke  in  the  case,  there 
was  some  doubt;  the  preponderance  of  the  evidence  tending 
to  show  that  Judge  Dellenbaugh  employed  Vernon  H. 
Burke  to  act  as  attorney  in  the  case,  on  or  about  the  1st 
day  of  July,  1895.  There  was  in  that  case  some  evidence 
introduced  tending  to  show  that  Judge  Dellenbaugh  em- 
ployed Vernon  H.  Burke  in  the  case,  as  early  as  the  latter 
part  of  April,  1895,  and  that  he  himself  had  nothing  to  do 
with  the  procurement  of  the  money  as  alleged  in  the  speci- 
fication after  the  time  of  the  employment  of  Vernon  H. 
Burke,  and  this  evidence  tended  to  show  that  after  the  em- 
ployment of  Burke  in  the  latter  part  of  April,  Dellenbaugh 
took  no^active  part  in  the  case,  so  far  as  obtaining  this 
money  is  concerned.  Upon  this  state  of  the  evidence  in 
that  case,  we  held  that  the  specification  was  not  so  clearly 
made  out  as  against  Judge  Dellenbangh  that  we  could  say 
that  it  was  proven  beyond  a  reasonable  doubt,  that  it  wan 
clearly  and  satisfactorily  proven,  although  we  did  deter- 
mine in  that  case  and  so  announced,  that  the  weight  of  the 
evidence  was,that  Judge  Dellenbaugh  remained  in  the  case 
until  after  the  settlement  was  made  and  the  money  received, 
and  until  all  the  acts  charged  under  specification  one  to 
have  been  done  by  Dellenbaugh  and  Burke  were  completed. 
We  were  satisfied  in  that  case  without  any  doubt  that  Judge 
Dellenbaugh  did  receive  the  $1,100.00  of  the  money  re- 
ceived from  the  party  named  in  the  specification  as  alleged 
therein,  as  one-third  of  the  fees  received  by  him  and  Burke 
for  the  procurement  of  the  money. 

As  the  evidence  now  stands  before  us  in  this  case,  Judge 
Dellenbaugh  is  not  on  trial  in  this    hearing,    and    the  evi 
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dence  that  raised  the  doubt  in  the  minds  of  the  court  is  not 
now  before  us,  but  as  the  matter  now  stands  in  this  hear- 
ing, the  evidence  shows  that  Judge  Dellenbaugh  and  Ver- 
non H.  Burke  acted  jointly  and  together  as  attorneys  for 
Mrs.  Manning  throughout,  as  charged  in  the  first  specifica- 
tion. I  mention  this  matter  here,  because  in  treating  the 
evidence  now  before  the  court,  it  must  be  treated  as  though 
Dellenbaugh  and  Burke  acted  together  in  all  that  is  charged 
to  have  been  done  under  specification  one.  And  while 
thus  treating  the  testimony,  we  would  not  have  it  inferred, 
that  we  mean  to  say  by  so  treating,  it  that  Judge  Dellen- 
baugh, as  a  matter  of  fact,  was  fully  and  completely  con- 
nected with  all  the  acts  charged  in  specification  one,  but 
only  as  bearing  upon  the  character  of  the  acts  of  Vernon 
H.  Burke  under  said  charge. 

I  will  not  undertake  to  rehearse  here  all  the  testimony 
connecting  Vernon  H.Burke  with  the  acts  and  things  named 
in  the  specification  which  I  have  recited,  but  only  such  tes- 
timony as  is  necessary  to  determine  the  nature  and  charac- 
ter of  the  act  or  acts  which  the  testimony  shows  him  to  have 
done,  and  the  part  which  he  has  shown  by  the  evidence  to 
have  taken  in  the  procuring  of  the  money  named  in  the 
specification. 

The  evidence  shows  in  this  case,  that  a  party  by  the 
kiame  of  Hickox  went  to  Judge  Dellenbaugh  sometime  in 
the  spring  of  1896  and  told  Judge  Dellenbaugh  that  Mrs. 
Manning  desired  to  have  him  take  for  her  a  case  for  divorce 
against  her  husband,  and  it  was  there  arranged  between 
Judge  Dellenbaugh  and  Mr.  Hickox  that  Mrs.  Manning 
should  come  in  and  see  Judge  Dellenbaugh.  Mrs.  Manning 
on  the  next  day  appeared  in  the  office  of  Judge  Dellenbaugh 
and  Judge  Dellenbaugh  took  her  case.  Judge  Dellen- 
baugh set  about  procuring  evidence  of  the  relations  between 
George  A.  Manning  and  the  lady  known  as  Jane  Doe  in 
this  case,  and  proceeded  for  sometime  without  calling  a  de- 
tective; but  sometime  in  April,  1896,  he  called  to  his  aid 
the  detective  Mr.  Ohristian.  Mr.  Christian  put  different 
persons  who  were  in  his  employ,  upon  the  oa^e  and  certain 
evidence  was  obtained  ap  to  the  relations  between  these  par- 
ties. In  the  first  part  of  July,  1896,  after  Mr.  Christian 
had  obtained  the  evidence  above  referred  to,    Dellenbangb, 
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Cfaristian  and  fiarke  had  a  meeting  at  the  EenDard  HoDse 
in  Cleveland,  in  which  it  is  teatied  bj  Mr.  Christian,  Del- 
lenbangh  said  that  Christian  had  done  a  good  thing,  and 
that  the  matter  was  now  ripe  and  that  something  shoold 
DOW  be  done  to  bring  the  matter  to  a  oonclusion,  and  he 
said  to  Christian,  that  on  account  of  his  being  on  the  bench, 
he  could  not  write  a  letter  to  the  lady  in  question,  and 
asked  Christian  whether  he,  Christian,  should  write  the 
letter,  or  whether  Dellenbaugh  should  have  Vernon  write 
the  letter.  That  same  day  or  the  day  following  Burke  had 
a  conversation  with  Dellenbaugh  to  this  effect,  as  narrated 
by  Mr.  Burke: 

.  '*He,  Dellenbaugh,  told  me  that  it  was  a  good  matter, 
and  he  would  arrange  to  turn  it  over  to  me;  he  didn't  know 
definitely  whethar  he  could  turn  it  over  to  me  or  not,  but 
he  would  see  the  parties;  they  would  be  down  in  a  day  or 
two,  and  then  he  would  let  me  know.  He  didn't  tell  me 
what  the  nature  of  it  was  at  that  time,  at  least  he  didn't 
tell  me  the  names  of  the  parties  nor  the  facts.'' 

On  the  5th  of  July,  18P5,  Mr.  Burke  met  Judge  Dellen- 
baugh again  in  the  court-room  proper,  the  large  room,  and 
Mrs.  Manning  and  Miss  Kent  were  in  the  judge's  private 
room,  Burke  says  that  the  judge  related  then  to  him  the 
facts — 

*'And  told  me  all  about  who  Mrs.  Manning  was,  who  Mr. 
Manning  was,  and  who  the  other  party  was.  He  told  me 
that  there  was  a  good  claim  there,  that  we  ought  to  get 
considerable  money  out  of  it.  He  said  he  had  taken  oc- 
casion to  look  the  party  up  and  she  was  worth  any  way 
twenty  thousand  dollars.  After  a  little  talk  of  that  sort 
Judge  Dellenbaugh  took  me  into  the  private  room  in  No.  7, 
the  private  room;  he  introduced  me  to  Mrs.  Manning  and 
Miss  Kent.  We  then  had  a  conversation  in  reference  tu 
the  facts.  Judge  Dellenbaugh  doing  practically  all  the  talk* 
ing.  Judge  Dellenbaugh  reiterated  what  he  bad  already 
said  about  Mr.  and  Mrs.  Manning  living  happily  together 
before  this  woman  came  between  them,  and  be  said  that 
this  woman  had  been  watched  and  detectives  had  followed 
her  to  different  places,  told  me  various  places  that  he  had 
followed  this  woman  with  Mr.  Manning;  spoke  about  find- 
ing them  out  at  a  place  by  the  name  of    Bussell    Glen    in 
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Glenville;  told  me  about  Mtb.  MaoDing  and  some  other 
womnn,  I  doD*t  know  whether  it  was  a  Mrs.  Robinson  or 
who  she  was,  going  down  from  his  office  to  the  place  where 
this  woman  was  localed,  and  finding  Manning  there,  and 
also  told  me  that  Mrs.  Manning  had  been  ruined,  and 
what  a  good  woman  she  was.  The  judge  said  that  this 
woman  ought  to  pay  twenty  thousand  dollars.  Mrs.  Man- 
ning insisted  that  she  ought  to  pay  twenty-five  thousand 
dollars.  The  judge  said  that  I  should  not  neglect  this,  that 
I  should  take  hold  of  it  and  rush  it  right  through;  that  I 
had  better  go  down  and  see  if  I  could  see  her  then.  I  left 
the  judge  and  Mrs.  Manning  and  Miss  Kent  in  the  private 
room  off  No.  7,  and  went  directly  down  and  saw  this  other 
party.  I  was  gone  probably  half  an  hour.  I  came  back, 
the  judge  was  there,  and  I  stated  to  them  that  I  went  dowB 
as  the  judge  had  told  me,  and  talked  with  her  about  it; 
charged  her  with  these  different  things  some  of  which  she 
admitted,  and  one  of  which  she  denied.  The  Rusisell  Glen 
matter  she  said  was  not  true.  I  said  that  she  said  she 
couldn*t  raise  twenty  thousand  dollars.  In  the  first  place, 
as  I  remember,  I  said  that  she  wanted  to  settle;  she  told 
me  that  she  wanted  me  to  see  Mrs.  Manning  and  see  if  it 
could  be  settled,  and  wanted  to  know  what  it  could  be  set- 
tled for.  I  told  her  that  I  didn't  think  it  could  be  settled 
for  less  than  twenty  thousand  dollars.  She  said  she  couldn't 
raise  that,  she  didn^t  have  it;  and  she  said  if  she  had  time 
she  might  get  half  of  it,  ten  thousand  dollars,  but  she 
couldn't  raise  even  five  thousand  dollars  now  without  sell- 
ing some  stock  and  disposing  of  some  of  her  jewels.  When 
I  told  the  judge  that,  he  said  it  was  not  so,  that  she  had 
twenty  tbous  md  dollars,  he  knew  that.  That  I  told  him, 
no,  I  didn't  think  so.  'I  am  satisfied  tbat  this  woman  wants 
to  settle  this  law  suit;  I  don't  believe  she  has  got  it.  She 
said  she  would  have  to  sell  some  stock  and  her  jewels  in 
order  to  raise  five  thousand  dollars.'  Mrs.  Manning  said 
that  she  understood  she  had  twenty-five  thousand  dollars 
and  she  wanted  all  she  had.  I  said  I  was  satisfied  tbat  if 
she  raised  ten  thousand  dollars,  that  was  all  she  could  raise. 
I  told  them  that  she  had  agreed  to  be  at  my  office  in  the 
morning  and  wanted  to  know  whether  Mrs.  Manning  would 
take  the  proposition  of  ten  thousand  dollars  or  not.   Finally 
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the  jadge  said,  to  take  it,  and  have  her  pay  6ve  thousaDd 
dollars  clown;  that  her  notes  were  perfectly  good;  that  if 
she  paid  five  thousand  dollars,  she  certainly  would  not  let 
her  notes  go  to  protest.  With  that  the  judge  and  I  walked 
out  of  the  room.  There  the  judge  said  to  get  this  thing 
settled  up,  not  to  neglect  it,  but  to  get  it  settled  up  in  the 
morning  right  away,  and  he  said  *  whatever  settlement  you 
make,  and  you  can  get  ten  thousand  dollars  form  her,  you 
take  one-third  of  it,  and  out  of  it  I  will  take  one-third,  and 
you  may  have  two- thirds;'  and  I  said  *tbat  is  perfectly 
satisfactory  to  me.*  *' 

Just  prior  to  the  publication  of  this  matter  in  the  World, 
Burke  had  a  conversation  with  Judge  Dissette  in  which  he 
went  over  the  facts  quite  extensively,  connected  with  this 
specification,  as  well  as  some  of  the  facts  connected  with 
the  other  specifications,  and  Judge  Dissette's  testimony  is 
to  the  effect  that  Burke  went  on  and  related  to  him  his  first 
connection  with  the  case  in  the  earl}  days  of  July,  1895, 
and  narrated  the  conversation  held  at  the  Kennard  House, 
and  went  in  detail  over  all  the  facts  of  the  entire  matter; 
and  in  that  conversation  Judge  Dissette  swears  that  Burke 
lold  him  that  Judge  Dellenbaugh  instructed  him  to  go  down 
and  see  the  party  and  to  strike  her  for  twenty  thousand  dol- 
lars. That  he  had  looked  up  her  financial  standing,  that 
she  was  worth  twenty  thousand  dollars,  that  he  should 
strike  her  for  that  amount.      Burke  said: 

"I  went  down  from  the  court  room  to  see  tbe  party  and 
told  her  what  my  business  was,  told  her  something  about 
what  the  detectives  had  said,  and  talked  with  her,  and  she 
collapsed,  she  was  all  broken  up.  She  protested  that 
it  would  ruin  her;  that  if  this  thing  got  out  it  would  be  her 
ruin,  and  be  said  that  after  a  while  she  said  that  she  could 
not  afford  a  scandal,  said  she  hadn't  been  at  the  house  of 
assignation  or  prostitution  where  they  had  charged,  that 
she  hadn't  been  there  at  all,  but  she  could  not  have  this 
scandal;  she  couldn't  have  it  get  out.  Burke  said  to  her 
that  he  was  not  prepared  to  say  whether  Mrs.  Manning 
would  consider  a  proposition  of  settlement  at  all,  but  she 
immediately  said,  *how  much  do  you  think  it  would  take  to 
settle  it\  and  Burke  said  'I  don't  know  whether  Mrs.  Man- 
ning would  consider  a  proposition  of  that  kind,  but  I  think 


822  CIBCDIT  COURTS  OF  OHIO.        tol  xml 

In    Re  BurKe. 

about  twenty  tfaousaod  dollarB,'  end  tbe  party  said  she 
conlda't  pay  twenty  tbouBsnd  dollars,  she  coaldn't  pay  it; 
she  conldn't  raise  that  tnucb  money,  bat  if  tbey  woald  give 
bflr  a  little  times  be  could  raise  ten  thonsand  dollars  jnat 
aboat  half  of  it;  and  then  went  back  to  Jadge  Dellenbaugb 
with  that  propasitioD,  and  finally  tbey  concluded  to  take 
ten  tbonsand  dollars  and    they  got  ten  thonsand  dollars." 

And  Judge  Diseette  said  to  Bnrke: 

"Why,  Vernon,  that  was  a  cold  blooded  piece  of  buni- 
neae. ' ' 

He  said: 

"It  was;  it  was  the  coldest  blooded  thing  I  ever  was  en- 
gaged In.  I  have  been  sorry  for  that  little  womau  ever 
since,  because  she  protested  that  she  was  innocent  of  that 
ofTense  that  was  charged." 

And  in  that  conversation  as  narrated  by  Judge  Diseette, 
Buike  told  him  of  the  final  settlement  of  tbe  matter,  of  the 
payments  made,  and  of  the  division  of  $3,300.00  of 
$2,200.00  to  Bnrkeand $1,100.00  to Dellenbaugh,  and  nar- 
rated the  whole  matter. 

Mr.  Burke  in  his  testimony  in  tbe  JDellenbaugh  case  put 
eomewbat  of  a  different  version  apon  the  conversation  he 
had  with  Jane  Doe  from  what  he  did  in  bis  testimony  be- 
fore tbe  trial  committee  or  from  what  he  did  in  his  conver- 
sation with  Judge  Dissette.  He  seems  to  shade  it  a  little 
in  the  direction  of  tending  to  show  that  he  represented  to 
Jane  Die  on  that  occasion  of  his  first  visit  to  her,  that  she 
had  robbed  Mrs.  Manning  of  a  husband,  had  practically 
taken  him  away  from  her,  and  that  Mrs.  Manning  was 
about  to  piosecnte  her  for  the  alineation  of  the  affections  of 
ber  husband.  In  all  these  conversations  narrated  by  Burke 
to  Judge  Dissette,  narrated  before  the  trial  committee  and 
as  narrated  by  Burke  on  ibe  Dellenbaugh  trial,  it  appears 
that  the  main  thing  considered  by  these  attorneys  and  their 
client  at  their  conversation  before  going  to  see  this  woman 
and  after  Burke's  return  from  visiting  ber,  was  how  much 
money  bas  she  got?  How  much  can  we  get?  Dellenbaugb 
said  it  was  a  good  thing.  "We  ongbt  to  get  considerable 
money  out  of  it. "  He  had  looked  tbe  party  op  and  she  was 
worth  anyway  twenty  thousand  dollars;  and  as  nairated  by 
Burke  to   Judge  Dissette,  that   he  should    strike   ber  for 
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twenty  tbouaaDd  dollars.  Id  the  first  talk  with  Dellenbacigb 
and  Mrs.  Manning,  Dellenbangb  said  she  should  pay  twenty 
tboosand  dollars,  and  Mrs.  Manning  said  twenty-five 
thousand  dollars.  Dellenbaugb  said  Burke  should  rush  it 
right  through  and  go  down  and  see  her  then  and  hurry  the 
matter  up  when  Burke  returned  from  seeing  the  woman,  he 
informed  Dellenbaugb  and  Mrs.  Manning  that  the  woman 
hadn't  twenty  thousand  dollars;  Dellenbaugb  said  be  knew 
better;  she  had  twenty  thousand  dollars.  Dellenbaugb 
wanted  to  know  if  Burke  bad  found  out  anything  about  her 
property  affairs,  and  Burke  said  no,  and  Dellenbaugb  said 
he  knew  she  was  worth  twenty  thousand  dollars.  Mrs.  Man- 
ning then  again  said  that  she  understood  she  was  worth 
twenty-five  thousand  dollars  and  she  wanted  all  she  had. 
And  after  they  had  agreed  to  take  the  ten  thousand  dollars, 
Dellenbaugb  said  ''Fix  it  up  tomorrow,  right  away.^' 

Now,  down  to  this  settlement  there  had  been  no  petition 
framed  for  alineation  of  affections,  nor  does  the  evidence 
show  that  any  consideration  was  had  between  the  parties 
interested  as  to  what  the  actual  damage  in  the  case  was. 
The  evidence  shows  that  Jane  Doe  was  horrified  at  the  idea 
of  a  scandal  coming  out  involving  her,  and  the  main  thought 
in  her  mind  was  to  keep  the  scandal  suppressed,  and  when 
the  next  day  the  matter  was  settled  up  between  her  and  Mr. 
Burke,  she  exacted  from  Burke  at  that  time  a  promise  that 
she  should  be  protected  and  her  name  kept  out  of  the  pa{.er, 
or,  as  testified  to  before  the  trial  committee  by  Burke, 
"That  she  should  be  shielded.'' 

The  evidence  does  not  show,  nor  is  there  any  evidence 
tending  to  show,  that  the  parties  had  up  to  that  time  ascer- 
tained the  facts  to  be  that  Jane  Doe  had  alineated  the 
affections  of  Manning  at  all.  From  all  that  appears  in  this 
case  there  is  nothing  to  show  that  she  had  enticed  him 
away  from  bis  wife,  or  that  anything  had  been  dene  by  her 
to  wrong  Mrs.  Manning  of  the  affections  of  her  husband. 

Under  this  testimony  it  becomes  the  duty  of  the  court  in 
this  caset  to  say  whether  the  intent  and  purpose  in  getting 
the  ten  thousand  dollars  was  to  get  a  reasonable  compensa- 
tion for  any  injuries  that  Jane  Doe  may  have  done  to  Mrs. 
Manning,  or  whether  that  was  entirely  ignored,  or  was  of 
such  subordinate  consideration  that  it  played  no  part  what- 
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ever  or  bat  little  part  in  guiding  tbe  parties  to  the  amoaQt 
tbat  sbould  be  demanded  of  Jane  Doe,  or  tbe  amoant  that 
was  received  from  ber. 

It  is  clear  in  tbiscase.tbat  so  far  as  Jane  Doe  is  concerned, 
one  of  tbe  piinciple  considerations,  if  not  the  principle 
consideration  fur  her  pajing  tbe  ten  tboasand  dollars,  was 
to  shield  herself  from  an  open  scandal,  and  this  indnced  ber 
to  part  with  tbe  money.  The  promise  was  made  to  her,tbat 
she  should  be  protected  and  her  name  kept  out  of  tbe  pap- 
era;  that  ber  name  should  in  no  manner  appear  in  any  pro- 
ceedings that  vere  had  for  a  divorce  on  tbe  part  of  Mrs. 
Manning  against  her  buaband. 

The  question  then  is,  under  this  testimony,  was  this  de- 
mand made  purely  as  a  compensation  and  a  reaaonable  com- 
pensation for  an  injury  done  to  Mrs.  Manning  by  Jane  Doe, 
or  was  it  tbe  purpose  and  intent  to  extort  from  Jane  Doe  the 
largest  amount  of  money  posaible  without  any  regard  to  tbe 
amount  of  injury  actually  done  ? 

There  is  another  matter  that  bears  upon  this  question 
that  goes  a  long  way  toward  shoning  the  intent  of  tbe  at- 
torneys who  acted  in  the  matter  for  Mrs.  Manning.  If  they 
intended  to  exact  only  enough  money  to  compensate  for  the 
actual  injury  done  and  that  tbe  ten  thonsaud  dollars  as  an 
exact  equal  of  tbe  amount  that  Mrs.  Manning  had  suffered, 
then  it  seems  very  strange  tbat  they  should  take  from  that 
amount  oue-tbird  or  $3,iJ0O.0O.  It  is  bard  to  conceive,  bow 
attorneys  could  believe,  that  if  they  had  obtained  for  their 
client  only  just  dues,  how  it  would  be  possible  for  them  to 
charge  ber  one-third  of  tbat  amount  for  an  amonnt  of  work 
and  labor  that  would  not  call  for  fees  to  tbe  extent  of  bnt  a 
small  fraction  of  the  amount  they  received.  If  tbe  intent 
was  to  charge  Jane  Doe  $6,700.00  as  an  equivalent  to  the 
amount  suffered  by  Mra.  Manning,  and  enough  more  to  pay 
ber  attorneys  a  reasonable  fee,  then  certainly  demanding 
and  receiving  $3,300.00  for  such  services  would  be  an  ex- 
tortion that  could  never  be  justified  by  any  conrt. 

The  evidence  under  these  specifications  cannot  fail  to  im- 
press a  court,that  tbe  line  of  aution  mapped  out  by  tbe  par- 
ties after  getting  their  facts,  was  thia:  Dellenbaugh  said: 

"Now,  Burke,  you  go  over  and  strike  her  for  twenty 
thousand  dollars.     This  with  tbe  rehearsal  of    the    accnaa- 
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ilons,  will  paralyze  ber  and  before  sbe  can  recover  from 
the  shock,  raeb  her,  before  she  has  time  to  regain  deliber- 
ation or  get  counsel,  into  a  settlement  for  that  amoant. " 

Barke  went;  be  struck  her  for  twenty  thousand  dollars; 
she  collapsed;  he  tried  to  push  her  into  the  contemplated 
settlement,  and  the  only  reason  why  she  escaped  with  only 
ten  thousand  dollars,  was  because  of  her  inability  to  raise 
the  twenty  thousand  dollars,and  her  plea  for  mercy  touched 
a  tender  spot  in  Burke's  heart  and  he  pitied  that  poor  little 
woman.  No  attempt  is  made  by  Burke's  counsel  to  justify 
the  part  he  took  in  this  action.  The  only  plea  on  his  be- 
balf  is  by  way  of  an  apology  for  his  conduct.  It  is  said 
that  he  was  the  dupe  of  another  and  much  older  lawyer  and 
i7as  made  to  believe  the  part  he  took  was  justifiable,  and  a 
powerful  plea  is  made  for  mercy,  because  of  his  ignorance 
and  the  influence  of  his  superior  over  him.  This  plea  does 
Tery  great  injustice  to  the  intelligence  of  Mr.  Burke — It 
was  not  the  intellect  that  was  at  fault. 

Our  conclusion  in  this  matter  is,  that  in  demanding  this 
money  no  regard  whatever  was  had  to  the  amount  of  any 
just  claim  that  existed  against  the  party  from  whom  it  was 
demanded,  but  the  only  object  and  purpose  was,  to  demand 
and  receive  all  that  it  was  possible  to  get  under  an  implied 
threat  at  least,  that  if  the  same  was  not  paid,  she  would  be 
exposed,  and  under  the  direct  promise  that  if  she  paid  the 
same,  she  would  be  protected  and  shielded  and  her  name  in 
connection  with  the  affair  kept  from  the  public.  This  be- 
ing true,  the  intent  was  an  evil  one,  was  a  wrong  one,  and 
the  act  is  one  that  cannot  be  justified,  and  the  defendant 
Burke  is  guilty  as  charged  in  specification  one. 

Bat  it  is  urged  on  behalf  of  the  defendant  that  this  does 
not  amount  to  blackmail,  and  that,  if  they  believe  the 
charges  against  Jane  Doe  were  true,  that  the  defendant 
cannot  be  fouud  guilty  in  this  action.  This  raises  two  ques- 
tions of  law,  and  before  proceeding  to  consider  these  two 
questions,  I  will  say  that  it  is  not  necessary  in  an  action  of 
this  character,  to  show  that  the  defendant  has  committed  a 
crime  known  as  blackmail,  but  all  that  is  necessary  is  to 
show  that  he  has  been  guilty  of  unprofessional  conduct  in 
his  oflSce  as  an  attorney,  or  of  unprofessional  conduct  in- 
volving moral  turpitude.     And  an  act  may  amount  to  mis- 
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coodnct  in  the  office  of  attoioey  without  amoanliDg  to  a 
crime.  It  in  inaiated  on  behalf  of  defendant  that  he  made 
DO  threats  to  Jane  Doe  at  the  time  that  he  first  vieited  her 
nor  at  any  other  time,  and  that  the  apecification  is  not  troe 
that  the  moDSy  was  obtained  by  Ihreats,  bat,  on  the  con- 
trary, the  language  used  is  iDsiated,  ahowa  that  hedid  Doth- 
ing  more  than  to  state  to  her  the  facta,  and  that  the  propo- 
sition to  settle  the  matter  up  came  from  Jane  Doe,  and  the 
proposition  that  she  made  was  accepted,  and  that  that  is  all 
that  the  defendant  had  done  in  this  caae,  and  that  that  does 
not  amount  to  threats  or  to  extortion. 

As  we  understand  the  law  bearing  npon  this,  no  precise 
words  are  needed  to  convey  a  threat.  It  mny  be  done  by 
inuendo  or  suggestion,  and  to  ascertain  whether  language 
conveys  a  threat,  it  must  be  taken  with  the  circnmstances 
under  which  it  was  spoken  and  the  relationa  between  tbe 
parlies  are  to  be  considered,  and  then,  if  it  can  be  found 
that  the  purport  and  natural  effei^t  of  the  language  amounts 
to  a  threat,  then  tbe  mere  form  of  words  is  '  unimportant. 
Any  language  which  conveys  with  sufficient  clearDese  to  b& 
nnderatood,  the  proposition  that  a  charge  will  be  made  ia 
enough.  The  threat  may  be  bluntly  spoken  or  \t  may  be 
thinly  veiled  in  saggeative  terms.  Now,  if  it  is  neceeeary 
to  prove  a  threat  couched  in  so  many  words,  then  peihap» 
tbe  language  used  by  tbe  defendant  on  this  occasion  might 
not  amount  to  a  threat.  But  if  it  is  sufficient  to  show, that 
by  any  form  uf  expression  actually  ueed,  such  a  proposition- 
was  intended  to  be  conveyed  and  naa  so  anderatood,  then- 
tbe  threat  appears  ample  for  the  action.  There  are  many 
cases  bearing  out  this  view  of  the  law:  Reginn  v.  Mengge, 
3  E.  &  F.,  310;  People  v.  Thompson,  97  N.  Y.,  313; 
Moore  v.  People,  69  III.,  App.,  3flS:  People  v.  fhovoski, 
95  Cal..  640;  People  v  Toneille,  81  Cal,,  275;  People  v. 
Gillian.  50  Hun.,  35. 

Under  these  authorities  and  under  what  I  have  said  here- 
tofore in  regard  to  the  facts  under  this  epecificatloD,  it  moat 
clearly  appears  that  what  was  said  on  the  occasion  of  this 
interview  taken  in  connection  with  the  surrounding  circum- 
stances as  well  as  what  took  place  immediately  thereafter 
this  entire  interview  amounts  to  a  threat,  and  that  the  ob 
ject  and  purpose  of  the  threat  was  to  extort   money. 
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The  next  proposition  to  be  considered,  is,  whether,  ad- 
mitting that  the  parties  believed  that  Jane  Doe  was  gailty 
of  the  acts  of  which  she  was  threatened  to  be  exposed,  does 
that  belief  exempt  the  defendant  from  the  threat  he  made? 
This  question  has  been  considered  by  the  supreme  court  of 
the  state  of  Ohio,  in  a  manner  that  bears  more  or  less 
directly  upon  the  facts  in  this  case.  I  refer  to  the  cases 
Elliott  V.  The  State,  86  Ohio  St.,  318,  and  of  Mann  v.  The 
State,  47  Ohio  St.,  566.  In  Commissioners  v.  Coolidge, 
128  Mass. ,  35,  the  trial  court  was  asked  to  charge  these  two 
propositions: 

First.  That  the  jury  must  find  that  the  defendant 
must  have  maliciously  intended  to  obtain  that  which  in  jus- 
tice and  equity  he   knew  he  had  no  right  to  receive. 

1^'' Second.  That  if  defendant  believed  that,  Chapin  actu- 
ally owed  him  the  sum  of  ten  dollars  when  he  wrote  the  let- 
ter, he  is  not  guilty  of  the  offense  charged/' 
The  court  m  reviewing  these  letters,  held: 
''The  trial  judge  properly  refused  these  charges.^'  And 
held  further  that  "the  trial  judge  was  right  when  he  said: 
The  law  did  not  authorize  the  collection  of  just  debts  by 
maliciously  threatening  to  accuse  the  debtor  of  a  crime; 
that  it  is  proper  to  say  that  a  threat  made  by  one  who  is 
accused,  whose  goods  have  been  stolen,  that  he  would  prose- 
xsnte  the  supposed  thief  for  the  offense  if  there  were  grounds 
to  suspect  him  to  be  guilty,  could  not  be  considered  as 
made  maliciously  and  with  intent  to  extort  money,  unless 
there  were  other  proofs  of  malice  and  intended  extortion." 
Motsinger  v.  The  State,  123  Ind.,498,  is  to  the  same  effect. 
As  I  understand  the  cases  above  referred  to  in  our  own 
state  as  well  as  others,  the  rule  laid  down  in  this:  That  if  a 
party  demands  from  one  who  has  his  property  or  is  indebt- 
ed to  him  the  amount  that  is  due  him  or  his  property  to  be 
returned  to  him,  and  threatens,if  it  is  not  done  he  will  com- 
mence proceedings  against  him  either  for  the  debt  or  for 
the  wrongful  taking  of  the  property,  that  there  is  no  intent 
in  such  communication  to  extort  money,  but  simply  to  re- 
ceive what  is  due.  But,  on  the  other  hand,  if  the  intent  is 
to  exort  more  than  is  due,  or  something  that  the  party  has 
no  right  tr»,  or  more  than  he  has  a  right  to  have,  for  the 
purpose  of  gain,    or  for  the  purpose  of  making    the   party 
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from  whom  the  payment  la  made  to  eaffer,  then  whether  or 
Dot  the  party  believee  the  crime  or  act  charged  is  true  or 
not,  is  immaterial. 

People  V.  Eicbler,  76  Hao.,  27;  People  v.  WightmaD, 
43  HDD.,  358. 

We  see  in  these  propoaitiona  of  law  do  obsticle  iD  the  way 
of  holdiDg  iD  this  caae  that  the  threat  made  BDd  moDe;  de- 
manded was  aD  exortatioD  withoat  aDjrefereoce  to  BDy  jnst 
BDm  of  moDey  dae,  aDd  was  made  for  the  purpoee  of  gaiD, 
and  that  therefore  the  law  as  well  as  the  facta  warrast  db  ia 
holding  as  we  do,  that  the  defendant  is  gnilty  as  charged 
Id  the  first  specification. 

The  substance  of  the  second  specificatioD  ia,  that  said 
Vernon  H.  Burke  and  one  Frank  E.  Dellenbangh  on  the 
Ist  day  of  January,  1895,  and  thence  forward  at  all  the 
dates  and  times  hereinafter  mentioned,  and  thence  coDtinn- 
ally  thereafter  to  the  present  time,  were  each  attorneys,  as 
alleged  in  the  first  specification.  Then  it  narrates  the  facts 
as  detailed  aDd  found  in  the  first  specification,  and  theo 
proceeds  id  substaDce  aa  follows:  That  said  FraDk  E.  Del> 
leDbaugh  and^Vernon  H.  Barke,  agreed  aDd  promised  Jbds 
Doe  that  they  would  shield  and  protect  her  from  ezpoenre 
in  any  divorce  proceedings  that  might  be  begun  by  Edith 
Manning  against  her  husband  George  A.  MauniDg,  aDd  for 
the  purpoee  of  carrying  out  that  promiae,  said  Barke  did 
wrongfully,  corruptly  and  unprofessionally  in  coDJDuction 
with  the  said  Frank  E.  Dellenbaugh  aa  auch  attorney  at  law 
aud  for  the  accomplishment  of  the  ends,  objects  and  pur- 
poses as  aforesaid,  draft  a  petition  for  divorce  in  behalf  of 
Edith  Manning  against  her  husband  George  A.  MauDiDg 
alleged  herein  in  subetance  as  ground  for  a  divorce,  only 
that  the  said  George  A.  ManniDg  had  failed  to  furoish  the 
necessaries  of  life  for  the  year  preceding  to  the  said  Edith 
MaDDing,  but  not  alleging  that  he  was  able  to  do  so  nor 
that  be  had  been  guilty  of  gross  neglect  of  duty,  and  further 
alleging  that  the  said  George  A,  Msnning  had  used 
towards  the  said  Edith  ManuinK  abusive  and  diarespecttnl 
language,  bat  not  alleging  what  the  language  was,  nor  that 
it  was  used  in  the  presence  of  others,  nor  that  itoccaaioned 
bar  bodily  ill,  nor  that  it  amouated  to  extreme  cruelty,  and 
farther  alleging  that  as  the  only  other  ground  for  a  divorcer 
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that  the  said  George  A.  MaDDiDg  had  at  divers  times  and 
places  in  the  city  of  Cleveland  to  said  Edith  ManniDg  on- 
known,  committed  adultery  with  divers  persons  to  Editb 
Manning  unknown,  praying  for  a  divorce  and  the  restor-. 
ation  of  plaintiff's  maiden  name,  and  in  conjunction  with 
the  said  Frank  E.  Dellenbaugh,  for  the  further  and  more 
successful  attainment  of  the  purposes  aforesaid,  signed  the 
name  of  another  attorney  at  law,  to- wit:  George  N.  Web- 
ster, to  said  petition,  and  to  the  precipe  thereon,  although 
the  said  George  N.  Webster  was  not  the  attorney  in  said 
case  and  had  nothing  whatever  to  do  therewith,  and  did 
thereafter,  on  the  25th  day  of  July,  1895,  file  said  petition 
and  precipe  with  the  clerk  of  the  court  of  common  pleas  of 
Cuyahoga  county,  Ohio,  and  procured  the  issuing  and  ser- 
vice of  the  summons  thereon  with  a  certified  copy  of  the 
petition  therein  upon  the  defendant  therein,  Gecrge  A. 
Manning,  and  did  in  conjunction  with  said  Frank  E.  Del- 
lenbaugh and  in  further  prosecution  of  the  said  purposes, 
and  to  prevent  the  publicity  of  said  action,  did  prevent  the 
making  of  any  entries  in  said  cause,  excepting  only  the 
serial  number  thereof  upon  the  appearance  docket  of  said 
court,  or  upon  any  of  the  dockets  or  calendars  of  said  court, 
and  did  procure  the  sheriff  of  said  Cuyahoga  county  to 
make  no  entry  of  said  suit  or  his  doings  therein  upon  the 
books  kept  in  his  oflSce  as  by  law  he  was  required  to  do, 
and  did  further  in  conjunction  with  the  said  Frank  E.  Del- 
lenbaugh, make  a  secret  agreement  with  the  said  George  A. 
Manning  as  to  the  amount  of  alimony  to  be  paid  by  him, 
and  did  thereafter  in  conjunction  with  the  said  Frank  E. 
Dellenbaugh,  procure  said  cause  to  be  advanced  for  trial  by 
the  said  Frank  E.  Dellenbaugh  as  such  judge,  in  violation 
of  law  and  the  rules  and  practice  of  said  court,  without 
written  motion,  aflSdavit  or  notice,  and  without  any  good 
cause  therefor,  or  for  any  cause  other  than  the  desire  of  the 
said  Vernon  H.  Burke  and  Frank  E.  Dellenbaugh  to  have 
said  cause  heard  by  said  Frank  E.  Dellenbaugh  pretending 
to  act  as  such  judge  in  said  cause  before  his  term  of  office 
expired,  and  which  term  of  office  would  and  did  expire  on 
November  2nd,  1895,  said  case  not  being  in  order  for  trial 
in  its  order  on  the  docket  as  required  by  law  until  long 
after  that  date,  and  he  did  further,  in  conjunction  with  the 
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said  Fraok  E.  DelleDbaugh,  on  the  28th  day  of  October, 
1895,  at  said  coauty,  procare  said  caaae  to  be  beard  by  the 
aaid  Frank  E.  Dellentxaogh  pteteodiDg  to  set  as  ancb  jadge 
tbereiD,  secretl;,  upon  iocompetent  aod  iDaufficieut  evi- 
denoe,  and  without  emj  evideiice  of  the  adultery  of  the  de- 
fendant George  A.  Manning,  and  in  oonjanction  with  eaid 
Frank  E.  Dellenbaagb,  did  ia  farther  porsaance  of  aaid 
parpoae  and  deaign,  oaaee  and  procare  an  entry  to  be  made 
dated  of  aaid  28th  day  of  October,  1895,  by  aaid  Frank  E. 
Dellenbaagh,  who  waa  then  and  there  pretending  to  act  as 
such  judge  tharttin,  upon  the  file  wrapper  made  to  contain 
the  papers  on  file  in  aaid  cauee  in  aaid  court,  with  entry 
upon  the  aaid  file  wrapper  end  aigned  by  aaid  Frank  £. 
Dellenbaugh,  as  each  judge,  and  dated  October  28th,  1895, 
and  to  the  effect  that  aaid  canae  had  been  heard  on  aaid  day 
b7  aaid  Frank  E.  Dellenbaagh,  as  aacfa  judge,  that  the  al- 
legation of  the  petition  had  been  found  by  the  court  to  be 
trne,  and  that  the  prayer  of  the  petition  bad  been  granted' 
aad  plaintiff  had  been  reatored  to  her  maiden  name,  ail  o( 
which  waa  done  wrongfully,  corruptly  and  unprofeaaion^ly 
by  the  aaid  Vernou  H.  Burke,  as  auch  attorney  at  law,  and 
for  the  pnrpoae  the  better  to  aaaiat  the  aaid  Frank  E.  Del- 
lenbaugh to  accomplish  the  purpose  of  hia  retainer  and  em- 
ployment  aa  attorney  at  law,  for  Edith  Manning  and  to  con- 
ceal the  fact  that  the  aaid  Frank  E.  Delleot»ngh,  while 
auch  judge,  waa  the  real  attorney  for  Edith  Manning  in 
said  matters. 

The  evidence  onder  this  epecification  ahows  that  a  abort 
time  before  the  2oth  day  of  Jnly,  1895,  Judge  Dellenbaagh 
said  to  Mr.  Barke  that  Mrs.  Manniag  desired  to  have  a 
divorce,  and  that  he  abould  proceed  at  once  to  draw  peti- 
tion and  that  they  talked  over  the  nature  and  character  of 
the  petition,  and  the  petition  waa  drawn  aa  set  forth  in  the 
apecification  aa  there  arranged  between  them.  That  they 
then  talked  over  between  theroselvea  the  importaoee  of 
carrying  out  the  ariaugenient  with  Jane  Doe,  that  Uua  en- 
tire matter  should  be  kept  private,  and  accordingly  it  was 
suggested  by  one  or  the  other  that  some  strangar  should 
aign  the  petition,  and  accordingly  the  aaaM  of  Webstar  was 
attached  lo  the  petitito-  as  attorney  when  it  was  drawn. 
The  matter  of  keeping  the  petition  and  all  leferanse  to  it 
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on  the  books  of  the  cleik  of  the  court  and  of  the  sheriff  in 
sacb  a  manner  that  nothing  ehonld  appear  thereon  that 
wonld  give  any  one  any  cine  to  this  action  of  divorce,  was 
talked  over  between  them  and  arranged  that  Barke  should 
procure  the  case  to  be  so  entered  in  the  books.  The  peti- 
tion was  filed;  nothing  appeared  upon  the  books  in  either 
office  to  show  that  any  such  action  was  pending,  and  the 
books  continued  so  until  after  the  divorce  was  granted,  and 
until  the  time  when  the  decree  appeared  in  the  court  to  be 
entered.  A  short  time  before  Judge  Dellenbaugh  was 
about  to  leave  the  bench,  be  notified  Mr.  Burke  that  if  the 
case  was  to  be  heard  before  he  left  the  b^nch  and  heard 
before  him,  that  he  must  hurry  up  and  hear  it.  A  very 
short  time  after  that,  Mrs.  Manning  informed  Burke  that 
the  case  had  been  set  down  for  hearing  on  the  28th  day  of 
October,  1895.  The  evidence  in  the  case  shows,  that  Burke 
at  this  time, did  not  know  that  the  case  had  been  set  down  for 
hearing,  that  he  had  filed  no  motion  to  have  it  advanced, 
be  had  taken  no  steps  in  the  matter  looking  to  a  trial  of  the 
case  before  Judge  Dellenbaugh  left  the  bench.  On  the 
28th  day  of  October,  the  day  the  case  was  set  for  trial, 
late  in  the  afternoon  of  that  day,  Mrs.  Manning  and  Miss 
Kent  appeared  in  the  court-room  but  Burke  was  not  there. 
Burke  was  notified  at  his  office  to  come  to  the  court-room  at 
once.  He  went;  when  he  arrived  there,  he  found  Judge 
Dellenbaugh,  Mrs.  Manning  and  Miss  Kent  in  the  room. 
Judge  Dellenbaugh  at  once  repaired  to  his  private  room  and 
asked  the  three  persons  present  to  go  in  there  with  him. 
After  entering  the  private  room,  he  entered  upon  the  hear- 
ing of  the  divorce  case.  No  persons  were  present  but  the 
lour,  Judge  Dellenbaugh,  Vernon  H.  Burke,  Mrs.  Man- 
ning and  Miss  Kent.  Miss  Kent  and  Mrs.  Manning  were 
sworn  and  testified.  What  they  testified  to  before  the  court 
does  not  appear.  Mr.  Burke  seems  to  fail  in  memory  as  to 
whit  they  said  in  their  testimony    on  that  occasion. 

It  is  hard  to  conceive  how  either  of  them  could  have  tes- 
tified to  the  claim  of  adultery  set  up  in  the  petition,  as  the 
entire  evidence  in  this  matter  from  first  to  last  shows  con- 
clusively that  neither  Mrs.  Manning  nor  Miss  Kent  knew 
personally  of  any  offense  under  this  charge  in   the    petition 
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that  Mi.  Manning  had  committed.  It  clearly  appears  that 
in  tliat  trial  all  that  the  court  did,na8  witliont  an;  sufficient 
petition,  and  without  an;  evidence  that  would  warrant  the 
conit  in  granting  the  divorce.  It  was  not  then  claimed  and 
it  is  not  now  claimed  that  there  was  an;  truth  whatever  in 
the  first  aud  second  allegations  in  the  petition  aa  to  the 
neglect  of  Qeoige  A.  Manning.  When  the  court  was 
through,  all  that  he  did  was  to  make  an  entr;  on  the  file 
wrapper  as  set  forth  in  the  specification.  Mo  other  entr; 
was  made  b;  the  court.  The  evidence  tends  to  show  that 
the  beginning  and  hearing  of  this  divorce  oaae  was  for  two 
parposes.  Firat,  to  procure  a  divorce  for  Mrs.  Manning, 
and  second,  to  procure  it  without  an;tbing  being  known  b; 
an;  one  and  without  leaving  trace  that  an;  one  could  follow 
to  determine  the  fact  that  such  a  caee  was  pending  or  that 
such  a  case  bad  been  tried  and  heard  and  a  divorce  granted. 
There  could  have  been  no  other  object  or  purpose  in  this 
great  amouut  of  eeorec;  and  private  trial  and  hiding  of 
ever;thing  from  the  records,  except  tocarr;out  the  agree- 
ment that  bad  been  made  with  Jane  Doe  that  nothing  ahonld 
occur  in  that  divorce  case  that  would  in  an;  manner  reveal 
her  identit;. 

Intimatel;  connected  with  tbie  second  epeoificatioD,  is 
the  third  speoification,  which  relates  to  the  manner  in  which 
the  journal  entr;  in  this  divorce  case  was  gotten  upon  the 
court  recoids.  It  alleges  and  the  proof  shows  that  some- 
time after  Judge  Dellenbaugb  left  the  bench  in  1896,  some- 
time in  ISQQ,  it  was  ascertained  b;  Jndge  Dellenbangh  and 
Mr.  Burke  that  no  journal  entr;  was  on  in  the  Manning 
divorce  caee.  Judge  Dellenbaugb  called  Mr.  Burke's  at- 
tention to  this  fact.  Mi.  Burke  thereupon  proceeded  to 
draft  a  journal  entr;  and  took  the  same  to  the  clerk  of  the 
court  which  was  not  O.  E.'d  b;  Judge  Dellenbangh,  and 
asked  the  clerk  to  put  it  on  record.  The  clerk  told  him  he 
couldn't  do  that  because  it  wasn't  O.  K.'d  and  sent  faim  to 
Judge  Logue  to  see  what  Judge  Logue  wonld  do  for  him 
in  the  matter.  Mr.  Burke  went  to  Judge  Logue  and  Judge 
Logue  told  him  that  he  didn't  hear  the  case  and  be  would 
not  O.  K.  the  journal  entr;.  Therenpon  Burke  too^  the 
journal  entr;  back  to  the  clerk  to  do  what  he  could  to  get 
the  journal  ontr;  entered  upon  the  journal   of    the    rtourt. 
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The  cLbrk  took  the  joarnal  entry  and  witb  Mrs.  Manning 
went  to  see  Judge  Logae  in  regard  to  the  matter,  but  Judge 
Logue  refused  to  act  in  the  matter  and  referred  him  to 
Judge  Ong.  Thereupon  the  clerk  saw  Judge  Ong,  atid  by 
this  time  it  became  rumored  about, so  that  judges  had  some 
intimation  that  nothing  appeared  on  the  books  of  the  court 
in  any  way  that  anyone  had  ever  heard  this  divorce  case, 
and  it  was  known  to  the  judges  that  there  was  nothing  on 
the  books  in  the  clerk 'd  office  to  show  that  any  such  case  was 
pending.  And  Judge  Ong  with  this  information,  told  the 
clerk  not  to  enter  the  journal  entry  of  record.  The  clerk 
soon  thereafter  returned  the  journal  entry  to  Mr.  Burke 
and  said  to  him  that  the  judges  would  not  permit  the 
journal  entry  to  go  on  unless  it  was  O.  K.^d  by  Judge  Del- 
lenbaugh  before  he  left  the  bench. 

Thereupon  Mr.  Burke  notified  Judge  Dellenbaugh  that 
he  was  unable  to  get  the  journal  entry  that  he  had,  upon 
the  journal,  he  had  exhausted  his  resources,  and  although 
Mr.  Burke  can  not  remember  all  he  said  to  Judge  Dellen- 
baugh on  that  occasion,  yet  it  does  appear  that  Mr.  Burke 
thereupon  drew  a  new  journal  entry  like  the  one  he  had 
tried  to  get  upon  the  record,  except  that  the  new  one  con- 
tained an  order  of  the  court  that  Mrs.  Manning  be  restored 
to  her  maiden  name.  This  journal  entry  was  handed  by  Mr. 
Burke  to^Judge  Dellenbaugh.  Soon  after,  this  second  draft 
of  the  journal  entry  was  handed  to  Judge  Dellenbaugh  by 
Burke,  Judge  Dellenbaugh  went  to  the  clerk  of  the  court 
and  presented  him  a  journal  entry  that  corresponds  in 
every  word  and  particular  and  is  a  fac  simile  of  the  second 
journal  entry  that  Mr.  Burke  drew  as  shown  by  the  steno- 
grapher's minutes  to  whom  Mr.  Burke  dictated  the  journal 
entry,  and  the  court  does  not  hesitate  to  find  m  this  case 
that  that  journal  entry  presented  to  the  clerk  by  Judge  Del- 
lenbaugh was  the  identical  journal  entry  that  Burke  drew 
as  the  second  entry,  and  the  one  that  he  drew  after  he  failed 
to  get  his  first  draft  on  the  records.  When  this  journal 
entry  was  presented  to  the  clerk  by  Judge  Dellenbaugh,  it 
had  upon  the  face  of  it  in  red  crayon  **0.  E.  Dellenbaugh, 
Judge. '^  After  the  clerk  looked  at  the  entry  and  saw  that 
it  was  thus  O.  E.'d  he  said  to  Judge  Dellenbaugh,  ''When 
did  yoQ   O.  E.  this  journal  entry?"     Judge   Dellenbaugh 
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said  it  was  the  day  or  the  day  after  lie  had  heard  the  case 
aod  before  be  left  the  bench.  The  clerk  theieapoii  said: 
"Why,  this  obvintea  the  entire  objectioD  that  haa  been 
made  to  the  journal  entry  going  on  in  this  caae. "  And 
therenpoD  the  clerk  pnt  the  jonrnal  entry  npon  the   record. 

It  appears  in  evidence  farther,  that  aometime  in  the  fall 
of  1896,  Jadge  Dellenbaagh  was  a  candidate  for  the  bench 
again,  and  was  running  for  that  place,  and  there  vaa  some 
talk  got  ont  in  regard  to  this  journal  entry  and  it  waa  then 
talked  over  and  agreed  between  Dellenhangb  and  Burke  that 
if  aoytbing  waa  aaid  about  the  matter  that  tbey  were  to 
repreeeot  that  the  jonrnal  was  done  all  right  at  the  time  of 
trial  or  very  soon  thereafter,  and  that  Burke  had  sent  the 
joorual  entry  over  to  the  clerk  by  a  boy,  who  instead  of 
leaving  it  with  the  entry  clerk  had  left  it  with  the  6Ie  clerk 
and  it  bad  got  in  the  files,   and  it  bad  been  thua  mielaid. 

It  is  now  conceded  that  there  were  no  facta  to  warrant  the 
telling  of  any  euch  atory,  but  it  is  claimed  by  Judge  Diseette 
that  in  the  conversation  he  had  with  Bnrke  juat  prior  to  the 
publication  in  the  World  in  which  Judge  Diesette  waa  ask- 
ing him  about  this  journal  entry,  and  whether  the  Manning 
case  bad  ever  actnally  been  tried  or  not,  Mr.  Bnrke  then 
told  Judge  Diaaette  he  had  drawn  the  journal  entry  and 
aent  it  over  by  a  boy  and  it  had  got  into  the  files  without 
being  entered  upon  tfa«  records. 

The  effect  of  thia  testimony  under  the  second  and  third 
specifications  is  thia:  that  Mr.  Burke  knew  that  he  had  no 
petition  in  that  case  that  would  authorize  any  court  to  pro- 
ceed to  tridl  upon  the  same.  He  knew  that  he  waa  pro- 
ceeding before  a  court  that  had  no  authority  whatever  to  try 
that  case.  He  knew  the  conrt  was  prohibited  by  atetnte 
and  by  all  antbority  of  law,  from  trying  a  case  with  which 
he  had  so  much  to  do  bsfore  he  went  npon  the  bench. 
Bnrke  knew — he  must  have  known,  that  there  was  no  evi> 
dence  prodnced  by  any  person  preaent,  that  waa  competent 
to  testify  upon  the  matter  of  the  adultery  of  Qeorge  A. 
Manning.  He  knew  when  he  got  the  jonrnal  entry  or  was 
aeeking  to  get  the  journal  entry  in  the  record  of  the  case, 
that  if  the  real  facts  of  the  way  in  which  the  case  was  com- 
menced, after  a  consultation  between  himself  and  the  jadge 
who  tried  the  case  as  to  what  ahonld  be  in  the  petition,  that 


VOL.  xvn. 


CIRCUIT  COURTS  OF  OHIO. 


886 


In   Re  Burke. 


the  petition  should  be  so  meager  as  to  be  entirely  insoflSc- 
ient,  and  that  the  evidence  was  insufficient,  that  any  jadge, 
who  became  acquainted  with  these  facts,  and  who  then  had 
charge  of  the  records  of  the  court  and  control  over  them, 
would  refuse  to  allow  that  journal  entry  to  go  upon  the 
records.  And  this  all  for  the  purpose  and  only  conceivable 
purpose  or  carrying  out, the  arrangement  that  he  made  with 
Jane  Doe  at  the  time  that  he  obtained  the  ten  thousand  dol- 
lars from  her.  He  knew,  when  he  handed  the  second  draft 
to^Judge  Dellenbaagh,that  it  would  be  impossible  to  get  that 
draft  upon  the  record  without  its  being  made  to  appear  ^'o 
the  clerk  or  the  judges  then  upon  the  bench,  that  that 
journal  entry  was  O.  E. 'd  by  Dellenbaugh  when  he  was 
upon  the  bench.  And  this  conspiracy  between  Judge  Del- 
lenbaugh and  Mr.  Burke  as  to  the  commencing  of  this  ac- 
tion, as  to  the  trying  of  it,  and  as  to  the  getting  the  journal 
entry  on  in  such  a  way  that  nothing  should  be  known  in  re- 
gard to  Jane  Doe  in  connection  with  the  entire  matter,  is 
sufficient  to  warrant  us  in  holding  that  all  that  Judge  Del- 
lenbaugh did  in  O.  K.-ing  that  journal  entry,  long  after 
he  had  left  the  bench,  and  all  that  he  said  and  did  to  the 
clerk  to  get  it  on  record, was  well  known  to  Mr.  Burke.  It 
is  the  act  of  one  conspirator  in  direct  line  of  the  purposes 
and  intentions  of  both  conspirators,  to  accomplish  an  end, 
and  we  think, is  sufficient  to  enable  us  to  say, that  Mr.  Burke 
was  equally  responsible  with  Judge  Dellenbaugh  in  getting 
the  journal  entry  on  by  false  representations  made  to  the 
clerk. 

Had  Mr.  Burke  bribed  the  judge  to  do  for 
Judge  Dellenbaugh  did  in  this  divorce  case  to 
ends  and  purposes,  no  one  would  hesitate  for  a  n)oment  as 
to  his  guilt.  Had  he  persuaded  the  judge  by  false  repre- 
sentations or  by  untruthful  stat<)ments  to  do  what  Judge 
Dellenbaugh  did  in  that  case,  no  one  would  doubt  as  to  his 
guilt.  How  much  leas  is  his  guilt  if  be  co-operates  and 
connives  with  a  judge  who  is  on  the  bench  in  a  scheme  that 
is  intended  to  further  the  objects  and  purposes  of  both  of 
them  if  he  commences  an  action,  goes  to  trial  upon  it,  and 
procures  the  entry  of  the  journal  entry,  as  was  done  in  this 
•case? 

We  see  no  way  under  the  evidence  in  this  case, of  looking 
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apoa  this  tiaasaction,  except  as  one  intended  and  executed 
tor  the  parposeB  of  carrying  out  a  private  arraagemeDt  be- 
tween the  parties  to  the  action  and  the  part;  from  whom 
they  bad  obtained  monej.  And  in  order  to  do  this,  they 
were  willing  to  and  did  pervert,  and  use  for  this  nnlawful 
pnrpoae  the  courts  of  the  elate  of  Ohio.  To  thus  use  the 
courts  of  the  state,  is  certainl;  a  wrong  that  shoold  not  and 
cannot  be  overlooked. 

We  find  that  Mr.  Bnrke  is  guilt;  as  set  out  in  both 
chargSH  of  the  comfilaint  in  ibis  proceeding. 

John  Q.  White,  Alex.  Hadden,  A.  T.  Hills,  Wm.  B. 
Sanders,  and  E,  J.  Blandin,  for  Prosecution, 

M.  A.  Foran,  and  Mr.  Bailey,  for  Defendant,  Burke. 


IN  RE  DELLENBAUGH. 

Laubie,   J. 

I  had  not  thought  that  it  wonid  be  necessar;  for  me  to 
take  any  part  in  annonncing  our  conclusions  in  these  casea, 
but  as  m;  brother,  Judge  Caldwell,  on  account  of  hia  voice 
failing  him  somewhat,  htis  jnst  asked  me  to  relieve  bim  of 
the  duty  of  dispoajng  of  the  Dellenbaugb  case,  I  have 
thought  proper  to  do  so. 

Tne  statute  governing  proceedings  of  this  character, 
prescribea  two  punishments,  either  of  which  may 
be  inflicted,  where  an  attorney  is  found  guilty  of  the 
charges  preferred  against  him.  One  ie  disbarment 
absolute,  and  tbd  other  is  suspension  for  a  given 
period.  And,  in  determining,  of  course,  nhicb  of  these 
puniabmentB  sbould  be  inflicted  upon  an  attorney, 
the  gravity  and  extent  of  the  dereliction  upon  hia  part  mast 
be  regarded.  The  court  should  take  into  account  all  mat- 
ters in  exoneration  of  the  offense  and  of  its  gravity,  on  the 
one  hand,  and,  on  the  other  hand,  should  take  into  acronot 
all  matters  which  form  an  aggravation  as  it  were,  of  the 
conduct  of  thd  defendant;  that  is,  those  things  which  tend 
to  show  the  gravity  of  the  offense  and  the  motive  of  the 
party  in  the  performance  of  the  criminal  or  unlawful  act. 

To  that  end,  in  undertaking  to  determine  the  punishment 
to  be  inflicted  upon  Mr.  Dellenbaugb,  we  bave  bad  regard 
to  all  the  circumetances  of  the  case.  We  have  been  some- 
what  enlightened  in  tbis  investigation  throsgh  the   trial    of 
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Mr.  Burke,  because  the  same  matter  precisely  was  involved 
in  each  trial.  We  have  not  been  able  to  find  anything  in 
the  circumstances  of  the  case  which, in  any  manner,  tends  to 
exonerate  Mr.  Dellenbngh  of  the  gravity  of  the  offense  of 
which  we  have  found  him  guilty — nothing  th/it  has  been 
shown  to  ns,  in  the  trial  of  either  case,  which  in  any  man- 
ner exonerates  him  from  thecorruptmotive  which  is  charged 
against  him  in  the  third  specification  of  which  he  has  been 
found  guilty.  On  the  other  hand,  many  things  have  been 
developed  by  the  testimony,  which  show  conclusively  to  the 
court,  the  motive  to  have  been  deliberately  corrupt,  and 
therefore,  to  increase,  as  it  were,  the  gravity  of  the  offense 
of  which  he  has  been  found  guilty. 

It  may  be  remembered  that  my  brother  Hale,  in  deliver- 
ing the  opinion  in  this  case,  made  the  statement,  that  so  far 
as  the  first  charge  against  Judge  Dellenbaugh  was  con- 
cerned, (which  is  the  same  as  the  first  in  the  Burke  case,) 
if  the  question  could  be  determined  upon  the  mere  prepond- 
erance of  the  evidence,  the  court  would  undoubtedly  have 
found  him  guilty. 

We  have  many  cases,  where  crime  is  directly  charged 
against  a  defendant,  not  by  criminal  action,  but  by  civil 
acKon  by  the  party  who  claims  to  have  been  injured  there- 
by, where  a  judgment  awarding  damages  against  defendant 
establishes  the  fact  that  he  was  guilty  of  a  crime,  and 
which  would,  therefore,  have  the  tendency  tu  disgrace 
him,  and  deprive  him  of  his  position  in  society  almost  as 
much  as  though  he  had  been  found  guilty  of  the  crime  in 
a  prosecution  by  the  state,  and  yet  in  all  these  cases,  almost 
universally,  the  issue  is  determined  upon  the  preponderance 
of  the  evidence. 

In  this  case,  taking  the  gravity  of  it  into  consideration, 
and  its  other  characteristics,  we  determined  that  it  would 
be  unjust  to  find  Mr.  Dellenbaugh  guilty  of  the  offense 
charged  in  the  first  specification,  unless  it  were  upon  clear 
and  convincing  evidence — evidence  that  is  so  near  to  being 
beyond  a  reasonable  doubt,  that  one  can  hardly  distinguish 
between  the  two. 

It  was  on  one  point  in  this  first  specification,  and  on  one 
point  only,  that  the  court  had  this  reasonable  doubt,  (and 
it  gave  the  benefit  of  that  doubt  to  Mr.    Dellenbaugh),  and 
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that  WB8  whether  or  Dot  he  kaovingl;  paiticipated  in  the 
threats  made  to  Jane  Doe  and  in  the  promise  to  shield  bei 
from  public  disgrace,  id  order  to  obtaio  the  ten  tbouaaud 
dollara.  There  was  a  conflict  of  evidence  upon  that  propo- 
Bttion.  To  convict  bim  of  that,  the  case  muat  have  rested 
sabstantially  upon  the  testimony  slone  of  Mr.  Burbe.  Tbeio 
waa  testimony  which  contradicted  the  stntements  of  Mr. 
Bnrhe,  as  to  Dellenbangb  sending  him  to  Jane  Doe.  MiBs 
Kent,  who  Burke  said  was  present  when  thej  were  made, 
as  well  Bs  Dellenbangb,  denied  'bese  statements.  CbriBt- 
ian,  the  detective,  while  bis  testimony  tended  to  confirm 
them,  told  that  be  bad  made  no  reports  whatever  to  Judge 
Dellenbaugb;  that  while  he  bad  been  retained  by  him 
about  tbe  22nd  or  23rd  of  April,  1895,  to  investigate  this 
matter,  yet  be  had  made  no  reports  to  Dellenbangb,  but 
that  Burke  bad  gotten  the  reports.  And  bo  it  was  that 
some  doubt  was  thrown  upon  the  proposition  as  (o  whether 
or  not,  Dellenbangb  bad  participated  in  that  part  of  tbe 
transaction.  But  in  determining  the  punisfament  to 
inflict  upon  Dellenbaugb,  is  be  to  be  cleared  entirely 
of  tbe  criminating  circumiitances  shown  in  regard  to 
that  first  specification?  Clearly  uot.  We  could  nit 
tske  Mr.  Burke's  statements,  especislly  against  this 
contradictory  evidence,  and  deduce  therefrom  that 
Dellenbaugb  did  participate  in  the  unlawful  method  of 
obtaining  this  money.  We  could  uot  use  Burke's 
testimony  on  that  point  against  Dellenbaugb,  although  we 
felt  that  substantially  it  wss  true.  As  againat  Burke  him- 
self we  could  deduce  from  tbe  oircumstances  he  detailed, 
what  he  must  have  said  to  Jane  Doe,  although  he  denied  it. 
White  he  undertook  to  exonerate  himself,  yet  tbe  facts  he 
detniled  indelibly  impressed  upon  tbe  act  all  tbecharacteris- 
tics  of  blackmail;  no  other  explanation  could  be  given  of 
such  a  transaction.  It  was  improbable  that  a  woman,  young 
and  unmarried,  should  be  approached  as  ehe  was,  and  with- 
in n  few  hours  compelled  to  disgorge  ten  thousand  dollais, 
unless  threats  had  been  made  againat  her  to  disgrace  her ;  and 
subsequent  transactions  sbow,  she  would  not  hnve  paid  the 
money  unless  she  hsd  been  susranteed  protection  against  ex- 
posure. While  we  could  thus  well  find  Burke  guilty  of  this 
Bpe>''i6cation,    notwithstanding    his    denial    of   tbe    alleged 
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threats  and  promises,  we  were  doubtful  as  to  Delleubaugb, 
uuder  tbe  circumstaDces;  so  we  gave  to  Mr.  Delleubaugb  tbe 
benefit  of  tbe  doubt.  But  as  I  have  already  said,  the  in- 
criminating circumstances  shown  by  the  evidence  as  to  the 
first  charge,  may  well  be  taken  into  consideration  against 
him,  when  we  undertake  to  fix  the  penalty. 

As  to  the  second  charge  in  regard  to  the  divorce,  it  was 
stated  by  my  coadjutor,  Judge  Hale,  that  we  could  not  re- 
gard that  specification  of  the  charge,  because  it  was  sub- 
stantiall}  a  charge  against  him  of  corrupt  action  as  a  judge. 

While  I  have  grave  doubt  as  to  the  jurisdiction  of  the 
court  to  try  Judge  Dellenbaugh  while  he  is  upon  the 
bench,  yet  we  had  nothing  to  do  with  that  question  in  this 
trial,  because  it  had  already  been  determined  by  this  court, 
on  demurrer,  that  it  did  have  jurisdiction;  but  we 
were  unanimous  in  the  opinion,  that  in  regard  to  the 
second  specification  we  had  no  jurisdiction;  that  whatever 
offense  had  been  committed  in  granting  the  divorce,  had 
been  committed  in  his  character  and  capacity  as  a  judge,and 
that  it  devolved  upon  some  other  tribunnl,  in  some  other 
proceeding  to  call  him  to  account  for  that.  But,  again,  as 
reflecting  upon  the  specification  of  which  we  did  find  him 
guilty,  in  developing  incriminating  circumstances  showing 
the  motive  with  which  be  acted,  we  had  a  perfect  right  to 
and  we  did  look  to  tbe  facts  and  to  the  circumstances  de- 
veloped in  regard  to  such  charge,  upon  the  trial. 

We  were  of  the  opinion,  that  it  was  beyond  question  that 
in  the  beginning  Mr.  Dellenbaugh  was  retained,  not  to 
bring  suit  for  alineation  of  the  affections  of  the  husband, 
but  for  a  divorce.  This  lady,  Mrs.  Manning,  had  already 
left  her  husband;  they  bad  already  separated;  there  was 
nothing  staring  her  in  the  face  but  divorce;  she  was  anxious 
for  a  divorce.  Tbe  very  fact  that  this  decree  had  not  been 
entered  upon  the  record  of  the  court,  was  developed  through 
her  anxiety  to  be  re-married — this  woman  whose  feelings 
had  been  so  lacerated  that  they  required  twenty-five  thous- 
and dollars  to  soothe  them  (that  being  the  amount  she  in- 
sisted Jane  Doe  should  pay),  was  already  looking  for  a  sec- 
ond husband,  and  soon  took  one,  and  tbe  necessity  arose  to 
show  that  she  had  been  legally  divorced,  and  that  developed 
4he  fact  that  the  decree  had  not  been    entered    of    record. 
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Ever;  tbiog  poiota  to  the  fact  that  Mrs.  ManniDg  retained 
DelleDbBQgb  oulj  for  tfae  parpoae  of  obtaioiDg  a  divorce. 
Mr.  Hickox,  Id  whoae  family  Mrs.  MaDcing  wastben  r«aid- 
iiig,  teatified  that  at  her  reqaeet  be  went  and  aaw  Mr.  Del- 
lenbangb  and  aated  bim  if  be  would  act  as  her  attorney  in 
obtaining  a  divorce,  and  that  at  Dellenbangh's  reqncBt  be 
brongbt  ber,  and  intrudnced  her  to  Dellenbangh,  at  the 
letter's  office.  It  appears  that  afterwards  he  proceeded  as 
ber  attorney  in  obtaining  the  evidence  necessary  to  obtain  a 
divorce  for  ber  on  the  sole  groond  upon  which  ebe  declared 
abe  wonld  accept  it — the  sole  groand,  becaose  she  waa  an 
Episcopalian — which  was  that  ber  hnsband  bad  comnaitted 
adaltery;  and  adultery  with  Jane  Doe  was  to  be  the  only 
ground  (or  the  divorce.  So  tbat,  with  that  object  in  view, 
detectives  were  pot  upon  tbe  tracb  of  her  husband  and  of 
this  Jane  Doe,  that  proof  might  be  obtained  of  illicit  inter- 
course between  them;  and  it  was  found  tbat  be  waa  with 
ber  nigbt  afternigbt  until  early  morning  houra,  and  in  a 
house  of  prostitution,  as  aaaignalion  bouses  are. 

Now,  with  tbat  situation  of  affairs,  Judge  Dellen- 
baugb  directs  the  character  of  the  petition  for  divorce 
tbat  is  to  be  filed,  alleging  adottery  without  naming  tbe  cs- 
reapondent,  and  ia  cognizaut  of  all  the  secrecy  that  is  thrown 
around  it  according  to  the  agreement  with  Jane  Doe,  who 
bad  paid  ten  thousand  dollars  to  be  relieved  of  the  publicity. 
With  all  these  facta  staring  him  in  the  face,  and  the  name 
of  tbe  case  not  appearing  anywhere  upon  tbe  records  of  the 
court,  in  the  private  room  adjoining  the  court-rootti  in 
which  Judge  Dellenbangh  waa  then  holding  court  as 
a  judge,  he,  who  bad  been  attorney  for  tbe  purpose 
of  obtaining  the  divorce,  be,  who  bad  received  eleven 
hundred  dollars  growing  out  of  the  transaction  as  a 
fee,  took  cognizance  of  tbe  caae,  and  granted  the  divorce, 
aa  we  must  assume,  upon  the  ground  of  adultery,  when 
there  waa  before  him  no  person  legally  competent  to  tell  of 
Manning's  conduct — illicit  conduct  with  Jane  Doe. 

Now.while  upon  tbe  bench,  he  hsd  neither  Been,  approved 
of,  nor  signed  any  decree :  bat  after  he  retired  from  the  bench 
Mr,  Dellenbangh  not  only  0.  K.'d  a  decree,  but  faUely 
represented  tbat  be  had  O.  K.'d  tbe  decree  while  still  a 
judge,  and  thus  obtained  whet  Burke  was  not   able    to  'do, 
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a  record  of  a  decree  to  Mrs.  ManniDg  of  a  divorce,  upon  the 
groand  that  I  have  stated. 

It  seems  now,  that  these  matters  are  so  closely  interwoven 
and  connected,  each  fact  following  the  other  so  closely, that 
it  is  impossible  to  separate  them.  They  show  the  motive  in 
the  misrepresentation  to  the  clerk  of  the  conrt,  to  be  car- 
ried to  the  judges  then  upon  the  bench,  and  who  had 
control  of  the  records,  that  he  had  not  only  heard  the 
case  and  granted  the  decree,  but  that  he  had  O.  E.  'd  the 
journal  entry  before  he  had  left  the  bench.  He  had  cor- 
ruptly heard  the  divorce;  he  had  corruptly  granted  it,  if  he 
granted  it  at  all  and  I  presume  he  did,  and  it  follows  as  a 
necessary  consequence  that  when  he  exerted  him- 
self as  an  attorney  afterwards  to  get  that  decree  entered  of 
record,  he  was  carrying  out  and  giving  force  and  effect  to 
the  corrupt  motive  that  had  animated  him  before. 

These  are  the  reasons  why  I  have  said  that  we  know  of 
no  circumstance  of  exoneration  in  legard  to  the  offense  of 
which  Mr.  Dellenbaugh  has  been  convicted;  that  all  the 
circumstances  are  of  a  criminal  nature  and  show  conclusively 
the  corrupt  intent  in  all  that  he  did;  that  this  was  unprofes- 
sional conduct,  and  could  have  proceeded  only  from  a  cor- 
rupt motive. 

The  result  is:  The  judgment  in  the  case  against  Dellen- 
baugh will  he  as  in  the  burke  case,  disbarment. 

Judge  Caldwell:  The  entry  will  be  drawn  in  this  case 
showing  the  motion  filed  for  a  new  trial  on  behalf  of  Burke. 

Mb.  Foban.  Exception;  and  I  wish  to  be  heard  in  that 
case. 

Judge  Caldwell:  Yes,and  do  you  want  findings  of  fact? 

Mb.  Foban  :  Yes. 

Judge  Caldwell:  We  will  fix  the  compensation  at  SIOO.OO 
for  each  member  of  the  committee  in  the  case,  and  provide 
for  the  stenographer— a  large  part  of  the  work  has  been 
done  by  a  stenographer — and  I  think  the  court  will  author- 
ize her  to  be  paid  by  the  county. 

The  costs  in  the  Dellenbaugh  case  will  be  paid  by  Dellen- 
baugh. 

The  costs  in  the  Burke  case  will  be  paid  by  Burke,  asid^ 
from  those  I  have  mentioned. 
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(SeTsnth  GIroult— Lake  Co.,  O.,  Circuit  Court— Feb.  Term,  1899.) 

Before  Frazier  and  Marvin,  JJ, 

(Judge  Marvin  of  the  Eighth  Circuit  eittlug  in  place  of  Judge  ^ 

Burrows.  Judge  Lauble  abeent. ) 

MARJORIE  WARNER  ROTE  v.  EUGENE  N.    WARNER  et  aU 


Will  conlnted — Demorutrative  legacy— 

■il),  A  bequest  of  ten  thousand  dollars, payable  an  follows:  twent? 
sharea  of  the  capital  stock  oE  the  First  National  Baak'of 
PalneBvilli],OhIo,  at  12,000.00.  One  thousand  doUara  In'Lake 
Shore  &  Michigan  Southern  Railway  Oompaay  al  par 
$1,000.00.  $7,000.00  In  money  or  good  well  secured  notus— is  a 
demonstrative  legacy,  and  if  the  testator  at  his  decease  was 
oot  the  owner  of  any  Lake  Shore  Jb  Michigan  Southern 
bonds  or  stocks,  the  legacy  does  not  abate,  but  is  payable 
outofussuts  covered  by  the  residuary  bequest,  as  are  genera] 
legacies. 
Legacies  to  executors  in  lieu  of  their  statutory  commissions — 

^2).  A  testator,  having  by  his  will  given  his  two  sons,  Eugene 
and  Arthur,  legacies  largely  In  excess  of  what  they  would 
have  received  had  he  died  intestate,  directed  "that  in  con- 
sideration ol  the  legacies  herein  given  to  said  sons  that,  no 
fees,  oommiseionH  or  charges  for  admlnlBtoriog  upon  my  es- 
tate shall  be  paid  to  them,  or  to  either  of  them,  except  lor 
actual  eipt' uses  properly  incurred."  E.  and  A.  administered 
the  estate;  Held  they  were  not  entitled  t3  (barge  and  receive 
the  oomtnisBions  authorized  by  sec.  6188,  Revised  Statutes  of 
Ohio. 
Constrttction  of  wilt— Direct  gift— 

<<3>.  The  testator  baling,  by  his  will,  bequeathed  to  his  wife  in 
trust  for  M.,  his  infsnt  daughter,  until  she  arrives  at  the  age 
of  majority,  the  sum  of  ten  thousand  dollsrs;  by  a  codicil  to 
hie  will,  bequeathed  to  his  said  daughter  M.  "in  addition  to 
the  sums  provided  for  her  In  >ny  said  will,  one  thousand  dol- 
lars In  money ;"  Held,  the  one  thousand  dollars  in  money 
given  bv  the  codicil,  lea  direct  gift  ta  M.,  and  not  to  bis  wife 
in  trust  for      .  until  she  arrives  at  the  age  of  majority. 

Appeal  from  the  Court  of  Commoa  Fleas  of  Lakeeonnty. 

Fbazier,  J. 

This  appeal  is  an  actiou  to  coDstrae  the  will    and    coflicil 
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of  Elbridge  O.  Warner,  deceased.     The  canse  was  beard  in 

the  court  of  common  pleas  and  appealed  to  this   court.     In 

the  coart  of  common  pleas  the  will  was  constrned  in  several 

particulars,  and  the  parties  acquiesced   in  that  construction 

in  all  but  three  provisions,  which  are    the   only    questions 

which  we  are  asked  to  construe  or  pass  upon,  and  we  do  not 

refer  to    the  other  questions. 

The  first  question  arises  under  item  fourth  of    the    will. 

After  the  devise  of  real  estate    to    Marjorie,     the    testator 

says: 

**I  do  also  give  and  bequeath  to  my  wife  in  trust  for  my 
daughter,  Marjorie  O.  Warner,  until  my  daughter  arrives 
at  the  age  of  majority, the  sum  of  ten  thousand  dollars,  pay- 
able as  follows:  Twenty  shares  of  the  capital  stock  of  the 
First  National  Bank  of  Painesville,  Ohio,  at  $2000. 00.  One 
thousand  dollars  in  Lake  Shore  &  Michigan  Southern- 
Railway  Company  at  par  51000.00.  $7000. 00  in  money  or 
in  good  well  secured  notes.'' 

The  question  submitted  under  item  fourth  of  the  will  is, 
whether  the  bequest  of  one  thousand  dollars  in  Lake  Shore 
&  Michigan  Southern  Railway  Company  at  par  is  a  specific 
legacy,  so  that  if  the  decedent  did  not  possess  something 
answering  that  description  the  legacy  fails,  or  whether  '  it 
belongs  to  that  class  called  ''demonstrative  legacies'^which  do 
not  abate;  but  if  the  fund  fail  they  rank  with  general  lega- 
cies The  distinction  between  specific  and  general  legacies 
is,  that  a  specific  legacy  singles  out  the  particular  thing^ 
which  the  testator  intends  the  donee  to  have,  no  regard  be- 
ing had  to  its  value,  while  general  legacies  are  payable  out 
of  the  general  assets,  the  chief  element  being  the  quantity, 
or  its  value. 

There  is  a  third  class  of  legacies,  known  as  demonstrative 
legacies,  differing  from  general  and  partaking  of  the  nature 
of  specific  legacies,  in  that  they  are  not  liable  to  abate.  A 
demonstrative  legacy  is  a  pecuniary  legacy,  or  legacy  of 
quantity,  the  particular  fund  or    personal   property    being* 
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pointed  oat  from  which  it  is  to  be  taken  or  paid.  It  the 
fand  pointed  oat  for  their  pajrment  fail,  they  are  payable 
oat  of  the  general  aBsets  not  Bpeoi6cally  beqaeathed,  or  out 
of  fanda  covered  by  the  reaidnary  beqaest  wltb  legacies 
general  in  their  oatore. 

The  beqaeat  in  this  caae  ia  the  aam  of  ten  thoaaand  dollara. 
The  main  or  ruling  idea  of  the  teatator  is  the  amoant,  and 
if  the  teatator,  at  the  time  of  hie  death,  did  not  own  one 
tboaaand  dollars  in  Lake  Shore  &  Michigan  Soatbern  BaiL 
way  Oompany  (bonds  or  atocke), — aomething  filling  the  de- 
BcriptioQ — the  aame  will  be  fully  Batisfied  by  the  payment 
of  one  thoaaand  dollars  oat  of  the  residanm  by  the  ezeca< 
tore,  and  this,  we  hold,  to  be  the  trae  oonBtrnction  of  this 
item. 

The  second  question  presented  to  as  is  the  proper 
conatraction  of  tbe  seventh  item  of  the  will,     which    reada: 

"I  hereby  appoint  my  Bona,  Eagene  Warner  and  Arthar 
E.  Warner,  execatora  of  this  my  last  will  and  testament, 
hereby  revoking  all  former  wills  by  me  made,  and  I  direct 
that  in  consideration  of  the  legacies  herein  given  to  said 
80De,that  no  fees,  commissiona  or  cbargea  for  administering 
apon  my  estate  ahall  be  paid  to  them,  or  to  either  of  them, 
except  for  actaal  expenses  properly  incurred.  I  request  the 
probate  court  not  to  require  bonda  of  said  executors. " 

Section  6188,  ReviBed  Statutes  of  Ohio,  provides: 

"Execatora  and  administrators  may  be  allowed  the  follow- 
ing commissions  apon  the  amoant  of  the  personal  estate  col- 
lected and  accounted  for  by  them,  and  of  the  proceedB  of 
real  estate  sold  uoder  an  order  of  coart  for  the  payment  of 
debtii,  or  under  directions  of  the  will  which  shall  be  re- 
ceived in  full  compensation  for  all  their  ordinary  services; 
that   IB  to  say: 

"For  the  first  thousand  dollars,  at  the  rate  of  six^'per 
oentam; 

"For  all  abovfl  that  sum,  and  not  exceeding  five  thoaaand 
dollars,  at  the  rate  of  fonr  per  centum;  and 

"For  all  abore  five  thousand  dollars,  at  the  rate  of  two 
per  oentnm. 
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**  And  in  all  cases,  each  further  allowances  shall  be  made 
as  the  court  shall  considar  just  and  reasonable  for  actual 
and  necessary  expenses,  and  for  extraordinary  services,  not 
required  of  an  executor  or  administrator,  in  the  common 
course  of  his  duty;  provided  however,  that  when  provision 
flhall  be  made  by  the  will  of  the  deoeased,  for  compensation 
to  any  executor,  the  same  shall  be  deemed  a  full  satisfaction 
for  his  services,  in  lieu  of  his  aforesaid  commissions  or  his 
share  thereof,  unless  he  shall,  by  an  instrument  filed  in  the 
<30urt,  renounce  all  claims  to  such  compensation  given  by 
the  will." 

The  executors  claim  and  insist  that  they  are  entitled  to 
charge  and  receive  the  commissions  allowed  executors,  by 
see.  6188  aforesaid. 

That  the  will  does  not  make  provision  for  compensation 
to  them  in  lieu  of  the  commissions  provided  by  statute  and 
in  satisfaction  for  their  services  as  such  executors. 

The  plaintifF,  who,  with  the  sons  named  as  executors,  is 
entitled  to  the  residuum,  claims  and  insists,  that  they  are 
not  entitled  to  the  commissions  allowed  by  statute.  From 
the  will,  and  the  evidence  submitted,  it  appears  that  the 
testator  died  leaving  a  widow,  (his  wife  by  a  second  mar- 
riage), the  plaintiff,  then  an  infant  of  tender  years,  issue 
of  the  second  marriage,  and  the  two  sons  named  as  execu- 
tors, children  by  a  former  wife,  to  whom,  had  he  died  in- 
testate, his  estate  would  have  descended.  That  the  exec- 
utors, Eugene  N.  Warner  and  Arthur  E.  Wainer,  by  the 
legacies  given  in  the  will,  received  a  much  larger  share  of 
ihe  estate  of  their  father,  Elbridge  O.  Warner,  than  they 
would  have  inherited  had  he  died  intestate. 

At  common  law  no  compensation  was  allowed  to  executors 
and  administrators,  but,  in  most  of  the  American  states, 
compensation  is  allowed,  and  in  most  of  them  it  is  fixed  by 
statute. 

Woerner  on  the  American  Law  of  Administration,  after 
•citing  the  provisions  in  the  statutes  of   the   several   statea. 
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Ba^B,  io  some  of  the  Btatea  the  statutes  cootaio  a  pToviaioD, 
tbat  when  compeoHatioa  is  made  by  the  will  of  the  deceaaed 
for  compeaaatioD  to  any  execator,the  same  shall  be  deemed 
a  full  BatiafactioD  for  hia  services  ddIbsb  be  shall  in  vriting 
reDOUDce  all  claims  to  the  compenaatioii  given  b;  the  will;, 
and  in  a  note  be  states  that  the  statutes  of  Ohio,  New  York, 
and  other  states  named,  contain  such  provisions.  Wij  have 
not  the  New  York  statute  at  hand,  and  hence  cannot  com- 
pare iis  provisions  with  ours.  Nor  have  we  been  cited  to 
any  case  in  which  our  statute,  or  similar  proviaiona  in  the 
statutes  of  another  state,  have  received  a  construction. 

Counael  for  plaintiff  refer  us  to  the  matter  of  Kernochao's 
will,  104  New  York,  618,  Neither  in  the  statement  of  the 
case,  arguments  of  counsel,  nor  opinion  of  the  court,  is  a 
statute  referred  to;  but,  the  laat  paragraph  of  theayllabusis: 

"By  the  will  Mrs.  M.  was  appointed  executrix;  abe  duly 
qualified  and  acted  aa  such.  The  will  contained  a  direction 
that  each  executor  and  trustee,  other  than  his  wife,  'do  re- 
ceive and  take  the  full  rate  of  commiasions  provided  by  law 
for  each  executor;'  substantially  the  whole  income  of  the 
estate  was  given  to  her.  Held,  that  she  was  not  entitled  to 
commisaion  as  it  was  the  intention  of  the  testator  to  exclnde 
her  from  compensation." 

Danforth,  Judge,  in  the  opinion  at  page  631,  reversing 
the  action  of  the  court  below,  aaye, 

"The  objection  raiaed  in  behalf  of  the  remainderman 
hangB  upon  the  request  of  the  teststor  contained  in  the  will, 
in  these  worda:  'It  is  also  ray  request  that  all  persons 
herein  named  aa  execntors  will  consent  to  act  as  such  exe- 
cutors and  trostees,  and  that  each  executor  and  trustee, 
other  than  my  wife,  do  also  receive  and  take  tfae  full  rate 
of  commiBBioDB  provided  by  law  for  each  execotor,  intend- 
ing thna  to  provide  suitable  compenaatiDn  for  their  aervices 
in  and  attention  to  duties  herein  devolved  upon  them.'  We 
think  the  Intention  of  the  testator  was  to  exclude  hia  wife 
from  compendstion.  Sabstantially  the  whole  income  of  the 
estate,  the  reealt  of  the  management  of    the  execntors,   of 
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whom  she  was  one,  is  given  to  her,  and  it  cannot  be  sup- 
posed that  he  intended  she  should  also  be  paid  for  caring 
for  it." 

In  the  case  at  bar,  the  executors  were  large  beneficiaries, 
receiving  under  the  will  much  more  than  an  equal  share 
with  the  plaintiff,  and  a  proper  management  of  the  estate 
was  largely  beneficial  to  them. 

We  are  of  opinion  the  provisions  in  the  will  in  lieu  of 
compensation,  was  intended  by  the  testator  to  be  in  full 
comptjusation  to  the  executors  in  lieu  of  the  commissions 
allowed  by  statute,  and  that,  by  reason  thereof,  the  ex- 
ecutors are  not  entitled  to  charge  and  receive  the  com- 
missions allowed  by  statute. 

They  knew,  and  were  informed  by  the  will,  that  the  tes- 
tator directed  and  provided  by  his  will,  that  by  reason  of 
the  legacies  given  them  they  should  not  receive  the  com- 
missions allowed  by  statute,  and  after  having  voluntarily 
assumed  the  administration  under  the  will,  and  received  all 
the  legacies  therein  given  them,  with  a  full  knowledge  of 
the  provisions  of  the  will  and  direction  of  the  testator,  and 
administered  the  estate,  it  being  his  will  that  in  considera- 
tion of  the  provisions  made  for  them  in  the  will  they  should 
receive  no  compensation  other  than  that  which  is  provided 
in  the  clause  itself,  tbey  would  be  estopped  from  claiming 
any  compensation  other  than  that  which  they  are  entitled 
to  under  the  provisions  of  that  clause  of  the  will. 

Hence,  we  think,  that  the  proper  construction  of  this 
item  is,  that  the  executors  sball  receive  no  compensation, 
except  it  be  for  actual  expenses  properly  incurred  in  the  ad- 
ministration, and  such,  we  hold,  to  be  the  true  construction 
of  the  will  in  this  regard. 

The  third  question  submitted  to  us  is  as  to  the  construc- 
ion  of  that  clause  of  the  codicil,  which  reads: 

**And  do  I  also  hereby  give  and  bequeath    to    my   said 
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daughtfli  Marjorie  O.  Warner,  in  addition  to  tbe  aomB  pro- 
vided (or  her  in  mj  said  will,  one  thonBand  doUara  in 
money." 

The  esecatora  claim  that  the  testator,  by  the  beqneat  of 
one  tbonaand  dollars  in  money  to  hie  daaghter  Marjorie,  in 
addition  to  the  sums  provided  for  her  in  hia  will,  intended 
that  it  ahoald  go  to  bta  wife  in  tiaat  for  her,  tbe  same  ■■ 
the  ten  thousand  dollars  provided  for  her  in  the  fonrth  item 
of  hie  will.  That  by  the  phraae  "in  addition  to  the  aama 
provided  for  her  in  my  said  will,"  he  meant  that^it  ahoald 
be  added  to  and  become  a  part  of  tbe  trast  estate  the  tame 
aa  if  given  by  item  fonr. 

Tbe  plaintiff  claims  it  to  be  a  direct  personal  gift  to  her 
and  not  in  trast,  and  is  not  payable  to  the  traetee  aa  Boch, 
bnt  to  her  or  her  guardian. 

Tbe  intention  of  the  testator  must  be  gathered  from  ths 
words  of  tbe  instrument.  In  tbe  same  sentence  which  fae 
givea  the  tbonaand  dollars  in  money  be  adds  "and  tbe  piano 
I  now  own." 

We  cannot  see  how  the  one  can  be  held  to  be  in  trust 
and  the  other  a  direct  bequest,  and  I  presame  no  one  will 
claim  that  the  piano  became  a  part  of  the  truat  estate.  He 
says; 

"In  addition  to  tbe  sums  provided  for  her  in  my  siid 
will." 

In  item  fonr  be  devises  to  her,  at  the  death  of  his  wifa, 
certain  real  eatate,  which  he  had,  by  item  one  of  bis  will, 
given  to  his  wife  for  Ufa.  He  then  gives  to  hie  wife,  in 
trust  for  Marjorie,  leo  thouaand  dollars,  and  providea  tbit 
if  Marjoiie  die  before  arriving  at  eighteen  yeara  of  age  and 
coming  into  possesfiion  of  said  trast  fnnds,  the  nae  shall  go 
to  bis  wife  until  ber  death  and  then  revert  to  his  heirs.  He 
then  directs  that  tbe  increase  nse  or  profits  derived  form 
the  trust  fands,  or  so  much  as  may  be  necesaary,  ahall  b« 
used  for  tbe  anpport  and  ednuation  of  Marjorie  during   faer 
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minority,  and  in  case  of  Decefisitj  her  guardian  may  use^ 
under  the  direction  of  the  probate  court  for  such  purposes^ 
80  much  of  the  principal  as  shall  be  deemed  proper. 

This  latter  provision  was  added,  no  doubt,  by  the  testa- 
tor in  his  solicitude  to  provide  for  his  daughter  of  tender 
years,  and  lecognizing  the  duty  he  owed  to  care  for, 
educate  and  support  her  during  her  minority,  and,  in  the 
course  of  time,  when  he  made  and  executed  the  codicil,  with 
the  provibions  of  the  will  in  his  mind,  and  piobably  at  that 
time  with  the  will  before  him,  he  says:  *'In  addition  to 
the  sums  provided  for  her  in  my  will  I  give  her  one 
thousand  dollars  in  money  and  the  piano  I  now  own.'' 
Not  '*to  my  said  wife  in  trust",  as  in  item  four;  but  the 
language  is ''I  give  and  bequeath  to  my  said  daughter, 
Marjorie  O.  Warner,  in  addition  to  the  sums  provided  for 
her  in  my  said  will,  one  thousand  dollars  in  money  and  the 
piano  I  now  own.** 

We  are  at  a  loss  to  see  by  what  rule  of  construction  the 
thousand  dollars  can  be  held  to  be  in  trust,  and  the  piano 
and  one  third  of  tbe  residuum  given  her  by  the  same  codicil, 
not  also  held  to  be  in  trust. 

We  hold,  that  the  tbousand  dollars  in  money  is  a  direct 
bequest  to  Marjorie,  and  payable  to  her  or  her  guardian, 
and  not  to  the  trustee.  And  we  further  direct  that  the  costs 
of  this  proceeding  be  paid  by  the  executors  out  of  the  assets 
of  the  estate  in  their  bands  to  be  administered. 

Horace  Alvor (I,  William  E.  Cnshimj,  andi4.C.  Fcpoon^ 
for  Plaintiff. 

Geo.  H.  Shepherd,  A.  G,  Reynolds,  and  George  W, 
Alvord,  for  Defendants. 
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(Seventh  Circuit-Lake  Co..  O.,  Circuit  Court— Feb.  leim,  1899.) 
Before  Frazier  and  Marvin,  JJ. 

MARJORIB  TiARNERROTE  v.  EUGENE  N.  WARNER  and 
ARTHUR  B.  WARNER,  Eiecutora  ot  the  laat  will  and  tes- 
tament ot  Elbrldge  0.  Warner,  deceaaed. 

Oi/t  of  bond*  to  infant  daughter  by  handing  tame  to  her  mother  lo 

keep  for  kr-r—Gift  complete— 

(1).  E.  O,  Warner,  having  a  daughter  Marjorle  tiireeyearaof  age, 
and  being  the  owner  of  two  7  per  cent,  coupon  bonds  of  the 
L.  S.  4  M.  8,  By.  Co.,  each  for  |500.00,  endorsed  upon  each  of 
said  bonda  the  words  "Ihia  bond  I  give  and  aet  avei  to  my 
daughter  Marjorle  Warner  this  20  December.  1878.  E.  O. 
Waraer. "  From  the  date  of  such  eadoTsemetit  eaid  bonds 
were  In  the  keeping  ol  Marjorie's  motbnr  until  the  death  of 
E.  O.Warner,  which  oocurred  in  Marob,  1884.  Held:  sufflclent 
to  eaubllsb  a  completed  gift  of  Ihe  bonds  to  the  dauKhter. 
Will  and  codicil  construed— 

(2).  A  testator,  by  his  will,  bequeathed  to  a  trustee  the  sum  of  ten 
thousand  dollars,  to  be  held  in  trust  for  an  infant  daughter  of 
such  testator  until  her  majority. when  it  should  he  paid  to  such 
daughter,  with  proviaion  as  to  its  disposition  In  the  event  of 
the  death  of  the  daughter  before  attaining  her  ma}Drity.  and 
in  a  codicil  to  such  will  he  made  a  bequest  to  eaid  daughter  of 
the  aum  of  one  thouaaod  dollars.  The  executors  delivered  to 
such  trustee  bonds  of  the  value  of  *I000.00,  supposing  at  the 
time  ot  such  delivery  that  aaid  bonds  were  a  part  of  the  testa- 
tor's estate,  whereas  in  fact  they  were  alrendyjths  property  of 
the  daughter,  and  paying  to  said  trustee  the  further  sum  of 
$10,1)00.00  under  the  mistaken  belief  that  eaid  trustee  was  the 
proper  custodian  of  the  81000.00  bequeathed  by  the  codicil  to 
the  daughter.  And  the  trustee  having  dallvered  said  bonds 
to  the  daughter  upon  her  attaining  her  majority.  Held: 
that  the  enecutors  had  properly  discharged  the  legacy  made 
in  the  will,  but  that  the  legacy  given  by  the  codicil  remained 
unpaid,  and  that  aaid  executors  must  pay  to  said  daughter 
said  sum  of  tlOOO.OO  bequestbed  by  said  codicil,  together  with 
interest  from  a  date  one  year  later  tbsn  the  data  of  the  testa- 
mentary letters  isaued  to  auoh  executors. 


Error  to  the  Court  of  Cotumon  Pleas  oC  Lake  couot;. 

Mabvin    J. 

This  i)  a  proceeding  in  oiror  seekiog  to  reveree  tb«  jndg- 
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ment  of  the  court  of  common  pleas  of  this  county,  in  a  pro- 
ceeding tried  in  that  court  upon  appeal    from    the    probate 

.court. 

The  proceeding  arose  in  the  probate  court  upon  excep- 
tions filed  by  the  plaintiff  in  error  to  the  several  accounts 
filed  in  the  last  named  court  by  the  defendants  in  error,  as 
executors  of  the  last  will  and  testament  of  Elbridge  0. 
Warner,  deceased,  who  was  the  father  of  all  the  parties  to 
this  action. 

The  issues  in  the  court  of  common  pleas  were  tried  to  the 
court,  the  case  being  one  not  triable  by  a  jury.  After  the 
decision  was  made  in  that  court,  and  within  the  time  pro- 
vided by  law,  a  motion  for  a  new  trial  was  filed,  which  was 
overruled  by  the  court.  A  bill  of  exceptions,  embodying 
all  of  the  evidence  in  the  case,  was  duly  allowed  and  signed, 
a  petition  in  error  was  duly  filed,  and  we  are  called  upon  to 
determine  whether  any  error  was  committed  by  the  court 
of  common  pleas  to  tde  prejudice  of  this  plaintiff  in  error 
entitling  her  to  a  reversal  of  the  judgment. 

On  the  — day  of  March,  1884,  Elbridge  O.  Warner  died 
testate.  His  will,  which  was  duly  admitted  to  probate,  was 
executed  on  the  19tb  day  of  January,  1882,  and  the  codicil 
to  such  will,  which  was  also  admitted  to  probate,  was  exe- 
cuted on  the  2lBt  day  of  January,  1884.  A  copy  of  this 
will  and  codicil  constitutes  a  part  of  the  evidence  contained 
in  this  bill  of  exceptions,  and,  in  another  action  brought 
for  that  purpose,  this  r.ourt  has  construed  its  provisions,  so 
far  as  they  relate  to  any  matter  pertnining  to  the  questions 
involved  here. 

At  the  time  of  his  death  Warner  left  a  widow,  Marian  E. 
Warner,  who  is  the  mother  of  the  plaintiff  in  error,  and  he 
left  three  children,  to-wit:  the  parties  to  this  suit,  the  de- 
fendants in  error  not  being  the  children  of  the  widow  al- 
ready named.  Bequests  were  made  in  the  will  to  each  of 
these  members  of  his  family.     The  plaintiff  in  error    being 
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namfld  as  Marjorie  O,  WarDer,  her  present  oame  of  Bote 
beiag  that  of  her  hudband,  to  whom  she  waa  married  yean 
after  the  death  of  ber  father. 

The  fourth  item  of  the  teatator'e  will,  so  far  as  it  refera 
to  the  controvere;  here,  reada: 

"I  do  also  give  and  beqaeath  to  my  said  wife,  io  trust 
for  mj  said  daoghter  Marjorie  O.  Waroer  until  my  aaid 
daaghter  arrives  at  maturity,  the  sum  of  ten  thousand  dol- 
lars, payable  as  follows;  20  shares  of  the  capital  stock  of 
the  Firat  National  Bank  of  Painesville,  Ohio,  $2,000.00. 
One  thousand  dollars  in  Lake  Shore  &  Michigan  Southern 
Bailway  Company  at  par,  {1,000.00.  Seven  thousand  dol- 
lars in  money  or  id  good  well  secured  uotes,    17,000.00." 

Aggregating  ten  thousand  dollars. 

In  the  case  already  referred  to,  we  have  just  held  at  the 
present  term  that  this  is  to  be  treated  either  as  a  demon- 
strative or  a  general  bequest  of  ten  llioueand  dollars,  and 
that  no  one  of  the  items  speciiied,  as  being  used  (o  pay  the 
same,  constituted  a  speciGc  legacy,  and  that  if,  at  the  time 
of  the  death  of  the  testator,  be  wns  not  the  owner  of  all  uf 
these  several  items,  then  the  item  or  items  so  wanting  must 
be  made  good  in  money  or  ita  equivalent. 

On  the  part  of  the  plaintiff  in  error  it  is  insialed  that  at 
the  time  the  testator  died  be  owned  neither  bonds,  stocks  or 
other  property  connected  in  any  way  with  the  Lake  Shore 
^  Michigan  Southern  Railway  Company,  which  could  have 
been  intended  by  the  second  description  of  property  named 
in  this  fourth  item  of  the  will. 

The  evidence  establishes  that  if  he  did  then  own  any  such 
property,  it  consisted  of  two  seven  per  cent,  coupon  bonds, 
issued  by  that  company,  each  for  five  hundred  dollars,  and 
numbered  respectively  312  and  393.  It  is  certain  that  prior 
to  December  20tb,  1878,  he  did  own  tbece  two  bonds,  and 
he  still  owned  them  when  he  died  unless  be  parted  with 
ancb  onneiship  on  the  day  last  named. 
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The  court  below  held,  under  the  evidence,  that  he  did 
not  part  with  such  ownership,  but  that  these  bonds  were  a 
part  of  the  estate  left  by  him,  and  that  the  executors  were 
entitled  to  the  credit  claimed  by  them  for  the  delivery  of 
these  bonds  to  the  trustee  for  the  plaintiff  in  error. 

Was  there  error  in  this  holding? 

At  the  time  of  his  death  these  two  bonds  were  in  the  tes- 
tator's house,  and  each  had  endorsed  on  it,  in  pencil  in  the 
handwriting  of  the  testator,  these  words: 

"This  bond  I  give  and  set  over  to  my  daughter  Marjorie 
Warner  this  20  December,  1878.     E.  O.  Warner.'* 

The  plaintiff  in  error,  at  the  date  of  this  endorsement, 
was  but  three  years  old,  and,  of  course,  was  wholly  unable 
to  act  for  herself  in  accepting  or  taking  the  custody  or  con- 
trol of  any  such  property Jor  herself,  if  it  should  be  given 
to  her. 

That  her  father  intended  that  this  property  should  at 
some  time  belong  to  Marjorie  is  conceded  by  the  defendants 
in  error;  but,  they  say  that  such  intention  was  carried  out 
by  the  bequest  in  the  foregoing  part  of  the  fourth  item  of 
his  will,  while,  on  the  other  hand,  it  is  urged  that  he  did, 
on  the  20th  of  December,  1878,  actually  transfer  the  pres- 
ent ownership  of  these  bonds  to  the  daughter.  If  he  de- 
sired and  intended  so  to  transfer  the  ownership,it  is  difficult 
to  think  of  any  words  which  he  could  have  used  to  express 
such  intention,  either  concisely  or  elaborately,  more  clearly 
than  those  already  quoted  and  as  we  find  written  by  him  on 
each  bond. 

But,  something  more  than  intention,  however  clearly  ex- 
pressed, is  necessary  to  constitute  a  gift  of  a  chose  in  ac- 
tion, or  of  chattel  property.  There  must  be  also  a  delivery 
of  the  thing  donated. 

Mr.  T  hornton,  in  his  work  on  Gifts  and  Advancements, 
at  paragraph  292,  says: 

'*In  all  oases  of  a  gift  of  a  written  chose  in    action,    de- 
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livery  ib  aa  eaeential  to  the  validity  of  the  gift  as    the    de> 
lively  of  a  obattel." 

Onr  own  gapreme  court,  speaking  by  Jadge  Briokerfaoff, 
in  the  case  of  Hamor  v.  Moore's  Adm'r,  fonnd  in  the  S 
Ohio  St.  Bepoita,  st  page  242,  ueeetbislarigaBge: 

"And  to  a  valid  gift  inter  vivos,  delivery  aod  acceptsace, 
either  aotaal,  coaetractive,  or  gymbolicsl,  ate  everywhere 
held  to   be  essential. " 

Id  the  case  of  Phippa  v.  Hope  'Adm'r.,  et  al.,  16  Ohio 
St.  Reports  at  page  686,  the  first  paragraph  of  the  ayllabns 
reads: 

"To  coDstitnte  a  valid  gift,  either  inter  vivos  or  causa 
mortis,  a  delivery,  either  actual,  conatractive,  oraymbolical, 
ia  eaaential. " 

See  also  Flanders  v.  Blandy,  45  Ohio  St.  I{eporta,at  page 
108,  and  tbe  opiaioo  on  page  113,  where  thia  langnsge  is 
□sed: 

"Tbe  doDor  must  part  not  only  with  tbe  poaaeaBion,  bat 
with  the  dominion  and  control  of  the  property." 
Thorntoa  on  Gifts,  at  page  131  eaya: 
"In  all  gifta  a  delivery  of  the  thing  given  ia  easeotial  to 
heir  validity,  for,  although  every  other  step  be  taken  that 
ia  eaaential  to  the  validity  of  tbe  gift,  if  it  waa  not  delivered 
the  gift  muat  fail.  Intention  cannot  supply  it.  Words 
cannot  anpply  it.     Actions  cannot  supply  it." 

Without  farther  citation  of  anthotities  on  thia  point,  we  re- 
gard it  aa  settled  law  that  no  gift  of  these  bonde,waa  or  coold 
be  perfected  without  a  delivery  of  tbem  by  tbe  donor;  aucb 
a  delivery  as  took  from  him  the  dominion  and  control  of 
the  bonda. 

In  paragraph  292,  of  Thornton  on  Gifta,  from  which  a 
quotation  has  already  been  made  in  this  opinion,  thia 
further  language  ia  nsed: 

"And  the  same  rules  applicable  to  a  delivery  of  a  chattel, 
are  applicable  to  a  delivery  of  such  chose  in  action". 
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And  again: 

*'Tbe  delivery   may  be  to  a  third  person  for  the  donee." 

In  paragraph  129,  at  page  104,  the  same   writer,    under 

the  caption  '* Definition  of  Delivery' ',  says: 

"The  delivery  of  a  chattel,  in  the  instance  of  a  gift,  is 
a  transfer  of  possession,  either  by  actual  tradition  from  hand 
to  hand,  or  by  an  expression  of  the  donor's  willingness  thai 
the  donee  shoald  take  the  chattel  when  it  is  present,  and  in 
a  situation  to  be  taken  by  either  party." 

Judge  Dickman,  in  his  opinion  in    Flanders  v.    Blandy^ 

supra,  says: 

''Gifts  inter  vivos,  like  gifts  causa  mortis,  are  watched 
with  caution  by  the  courts,  and  to  support  them  clear  and 
convicting  evidence  is  required." 

That  case  is  familiar  to  the  profession  in  Ohio,  including 
counsel  in  this  case.  The  court  found  that  the  bonds, 
which  Blaody  purchased  as  a  gift  for  his  daughter,  wer& 
never  delivered  to  her  or  to  any  other  person  for  her.  They 
remained  in  the  keeping  of  the  father  until  he  sold  them  to 
obtain  money  to  put  into  a  business  enterprise.  True, 
while  he  held  the  bonds,  he  collected  the  interest  and  paid 
it  to  his  daughter — he  retained  them  in  his  possession  at 
her  request;  but  the  court  held  that  there  was  no  delivery, 
constructive,  or  otherwise,  of  the  bonds  to  the  daughter, 
and  it  is  in  connection  with  the  discussion  of  such  a  state 
of  facts,  that  the  language,  quoted  from  the  opinion,  is 
used. 

Thornton  on  Gifts,  at  paragraph  160,  states  clearly  th& 
proposition : 

''That  the  delivery  of  the  thing  given  may  be  made  to  a 
third  person  for  the  donee,  and  that  if  so  made,  under  cir- 
cumstances which  indicate  that  the  donor  relinguishes  all 
right  to  the  possession  and  control  of  the  thing  given,  with 
the  intention  to  pass  the  present  title  in  the  donee,  the  gift 
will  be  sustained." 

[OOPTBIOHT,    1899,    BT  CASL  O.  JAHV.  ] 

VOL.  XVII. — 26 


CIRCUIT  COURTS  OF  OHIO.        vol.  xvn. 


Asd  this  JB  enpported  b;  DumeroaB  aatborities  cited  in 
the  notes  under  tbia  eectioD.  As  hae  already  been  said, 
words  conld  oot  well  have  bees  used  more  effectually  to  de- 
clare that  tbe  bonds  ia  qaestioo  were,  on  the  20th  of  De- 
cember, 1878,  made  the  property  of  Marjorie  O.  Warner, 
than  the  words  which  wore  at  that  date  written  on  each 
bond  by  Elbridge  O.  Warner,  and  if  this  intention,  tbas 
nneqniTocally  expressed,  was  followed  bj  such  a  delivery  of 
possession,  custody  and  control  as  satisfies  the  requirements 
of  tbe  law  for  supporting  a  gift,  then  these  bonds  became 
then  and  there  the  property  of  Marjorie,  and  constituted  no 
part  of  the  estate  left  by  Elbridge  O.  Warner  at  bis  death. 

The  fact  that  Mr.  Warner  was  a  man  of  very  consider- 
able means;  that  Marjorie  was  bis  only  daughter,  and  hia 
youngest  child;  that  be  bad  already  aided  each  of  bis  sons, 
certainly  renders  it  by  no  means  improbable  that  he  might 
makn  sncb  a  gift  to  hia  daughter,  as  she  here  claima  he  did 
make. 

In  tbe  writing  on  tbe  bonds  hn  says  he  does  make  this 
gift.  If  be  nudertook  to  cany  out  this  purpose  by  delivery 
of  tbe  property  to  whom  would  we  expect  bim  tomake  such 
delivery?  Tbe  child  could  not  be  trusted  with  the  manual 
possession  of  such  property  as  this.  Tbe  mother  would 
seem  to  be  the  one  who,  above  all  others,  it  would  be  ex- 
pected he  would  select  aa  tbe  custodian  of  the  subject  of  the 
gift.  Authorities  are  not  wanting  to  the  effect  that  in  the 
case  of  en  attempted  gift  by  a  parent  to  a  child  of  such 
tender  years  as  to  be  entirely  unfit  to  have  the  custody  of 
the  subject  of  the  gift,  tbe  retaining  of  sncb  custody  by  the 
donor  will  not  defeat  the  gift.  See  Hillebrant  v.  Brewer, 
6  Tex.,  24,  and  Ector  v.  Welch,  29  Ga.,  443;  surely  then, 
tbe  delivery  by  one  parent  to  tbe  other  of  property  for  their 
infant  obild,  if  accompanied  by  all  tb^  other  elements  nec- 
essary to  constitute  a  valid  gift,  will  be  upheld  as  a  valid 
gift. 
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Without  coDsidering  any  evidence  here,  aa  to  the  compe- 
tenoy  of  which  there  can  be  any  que stion,  we  are  satisfied 
that  from  the  20th  of  December,  1878,  up  to  the  time  when 
Elbridge  O.  Warner  died  in  1884,  these  bonds  were  in  the 
custody  and  control  of  Marion  E.  Warner  fo  her  daughter 
Marjorie,  and  that  they  were  so  placed  in  her  custody  by 
Mr.  Warner  at  the  date  of  the  written  transfer  entered  on 
the  bonds. 

It  is  said  that  it  is  improbable  that  she  should  have  kept 
them,  as  she  says  she  did,  in  the  bureau  drawer  during  all 
of  these  years,  when,  in  the  next  room  in  the  same  house 
where  she  and  her  husband  and  their  child  lived,  there  was 
a  good  fire  proof  safe.  And  yet  if  she  had  placed  them  in 
this  safe  it  might  be  urged  with  fully  as  much  reason,  that 
the  fact  of  their  being  in  the  donor's  safe  was  evidence  that 
the  gift  was  never  perfected  by  delivery.  Mrs.  Warner  says 
she  kept  other  valuable  papers  in  this  drawer,  and  thai  she 
kept  money  there,  and  we  do  not  think  there  is  any  such 
improbability  in  these  statements  as  to  justify  us  in  disbe- 
lieving her. 

The  fact,  that  after  the  death  of  her  husband,  when  the 
executors  were  preparing  for  an  appraisement  of  the  estate, 
she  produced  these  bonds  from  her  bureau,  we  think,  is 
clearly  established.  Hbe  says  so;  Arthur  Warner,  one  of 
the  executors  and  a  defendant  here,  ^nys  so,  and  'Eugene, 
the  other  executor,  says  he  does  not  remember  that  she  did, 
and,  in  answer  to  one  question,  says  she  did  not;  but  it 
seems  clear  to  us  that  his  memory  in  this  regard  is  at  fault. 
It  is  hardly  possible  that  both  Mrs.  Warner  and  Arthur 
should  remember  this  alike,  if  nothing  of  the  kind  ever  oc- 
curred, and  surely  there  can  be  no  suspicion  of  collusion  be- 
tween these  two  witnesses — their  interests,  or  rather  the  in- 
terests of  Mrs.  Warner^s  daughter  and  the  interests  of  Ar- 
thur, are  directly  adverse  to  each  other.  It  is  much  more 
probable  that  Eugene  should  be  mistaken  about    this   than 


858  CIRCUIT  COURTS  OF  OHIO.        vol.  xvn. 

Rot«    T.  Warner  et  a). 

that  both  of  the  others  should  be,  and  ne  think  it  alto- 
gether conHisteDt,  with  the  entire  honesty  of  purpose  of  all 
these  parties,  that  Eugene  should  be  mJetakeD  in  this,  &nd 
also  as  to  the  time  when  he  saw  these  bonds  in  his  father's 
safe.  He  undoubtedly  did  see  them  there  after  the  safe 
nas  removed  to  his  own  house,  and  after  the  executors  had 
taken  possession  of  the  bonds  as  a  part  of  the  estate.  His 
recollection  is  that  it  was  then  that  he  first  heard  Mrs. 
Warner  speak  of  their  having  been  given  to  Marjorie.  As 
already  said,  we  thJok  he  is  clearly  mistaken  as  to  bis  hav- 
ing then  6rst  heard  this  claim  made  by  Mrs.  Warner,  and 
we  think  he  is  mistaken  in  saying,  that  after  the  20th  of 
December,  178,  and  before  the  death  of  hia  father,  be  saw 
them  in  the  safe. 

It  is  urged  in  argument  that  the  conduct  of  Mrs.  Warner 
in  permitting  these  bonds  to  be  taken  by  the  executors 
without  protest,  was  incoosistent  with  her  claim  now,  that 
they  were  then  the  property  of  Marjorie,  and  especially 
that  she  should  have  made  no  claim  to  them  during  all  the 
years  that  she  was  her  danghter's  guardian — something  like 
nine  years.  We  do  not  think  so.  She  was  not  familiar, 
we  may  well  presume,  with  legal  principles,  and  she  was 
informed  by  one  of  the  executors  that  the  probate  jndge 
had  told  him  that  these  bonds  were  what  was  meant  by  the 
second  description  of  property  named  in  the  fonrtb  item  of 
the  will.  If  these  bonds  were  in  Mrs.  Warner's  poaaeesion 
at  the  time  they  were  asked  for  by  the  executors,  when  they 
were  preparing  for  the  appraisement,  as  we  find  from  the 
evidence  they  were,  ehe  either  obtained  them  snreptitionslyi 
or  tbtiy  were  given  into  her  keeping  by  her  husband.  If 
she  obtained  them  surreptitiously,  ehe  did  so  with  the  dis- 
honest purpose  of  making  it  appear  that  they  were  the  prop- 
erty of  her  daughter,  when,  in  fact,  they  were  not,  and  we 
think  her  conduct  thereafter  is  wholly  inconsistent  with  sacb 
a  hypothesis.     It  is  hardly  to  be  conceived  that  if  ehe  were 
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endeavoriDg  to  make  the  claim  for  these  bonds,  on  behalf 
of  her  danghter,  dishonestly,  that  she  shonld  have  so  readily 
given  them  over  to  the  execators  and  acqaiesced  in  what 
she  was  told  the  probate  judge  said  as  to  their ^  constitoting 
a  part  of  the  testator's  estate.  Bather  we  should  look  to 
see  her  porsist  in  the  fraudulent  sohemeVhich^she  had  un- 
dertaken. 

We  bold,  therefore,  that  the  court  below  erred  in  finding 
that  these  bonds  were  a  part  of  the  testator 'sjestate, and  that 
the  executors  were  •ntitled  to  charge  them^  as  a  part  of  the 
ten  thousand  dollars  bequeathed  in  trust  for  Marjorie  in 
the  fourth  item  of  the  will.  But,  if  the  executors  'are  not 
to  take  credit  for  their  delivery  under  the  fourthjtem  of  the 
will  to  Margorie's  trustee,  neither  are  they  to  be*charged 
with  them  as  a  part  of  the  estate.  As  the  accounts  were 
made  up  they  are  charged  with  them  as'a  partof^the  estate, 
and  credited  with  them  as  having  been  delivered  to  the 
trastee.  It  is  manifest  that  so  far  as'^the  item'of  the  bonds 
is  concerned,  as  between  the  executors  and  the  estate,  the 
result  will  be  the  same  if  you  charge  them^with  the  bonds 
and  credit  them  with  paying  them  over  to  the  trustee,  or 
leave  them  out  entirely  of  the  accounts  as  should  have  been 
done,  aa  we  hold  they  were  no  part  of   the  estate  whatever. 

Another  error  is  claimed  in  the  judgment  of  the  court 
below,  in  allowing  the  executors  credit  for  one  thousand 
dollars  paid  to  the  trustee,  ostensibly  under  the  provision 
of  that  portion  of  the  codicil  which  reads: 

''And  I  do  also  hereby  give  and  bequeath  to  my  said 
daughter,  Marjorie  O.  Warner,  in  addition  to  the  sums 
provided  for  her  in  my  said  will,  one  thousand  dollars  in 
money  and  the  piano  I  now  own." 

In  the  case  already  referred  to  between  these  same  par- 
ties for  the  construction  of  this  will  and  codicil,  this  court,  at 
the  present  term,  has  held  that  the  property  mentioned  in  the 
clause  just  quoted,  does  not  constitute  an    addition    to    the 
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trast  land  provided  for  in  the  fourth  itetn  of  the  will,  bat 
conetUtitea  b  direct  legacj  to  Marjoiie,  to  be  paid  sod  de- 
livered directly  to  her  or  ber  guardian. 

The  fourth  item  provides  that  tbe  motber  of  Marjorie 
shall  be  the  trustee,  to  bold  the  property  therein  be- 
queathed during  Marjories'  minority.  This  trust  Mis. 
Warner  declined  to  accept,  and  one  Asa  S.  Stralton  wsb 
duly  appointed  by  tbe  probata  court  as  such  trustee.  He 
qualified,  and  payment  was  made  by  the  executors  to  him 
in  bis  said  trust   capacity. 

Under  our  constraction  of  item  fourth  of  tbe  will,  as 
hereinbefore  stated,  there  should  have  been  delivered  to 
this  trustee  the  shares  of  bank  stock  named  therein,  and 
money  or  other  property  sufficient  to  make  up  tbe  sum  of 
ten  tboaeand  dollars,  and,  ae  ne  bold  that  the  bonds  were 
not  a  part  of  tbe  testator's  estate,  bat  were  already  the 
property  of  Marjorie,  it  fallows  that  they  cannot  constitute 
a  part  of  tbe  said  sum,  but  that,  exclusive  of  said  bonds, 
said  full  sum  of  ten  thousand  dollars  should  have  been  paid 
to  him.  The  accounts  and  vouchers  show  that  this  was 
done.  The  executors  claim  credit  for  eleven  thousand  dol- 
lars delivered  to  this  trustee,  and  tbte  under  their  mistake 
in  supposing  that  tbe  bequest  named  in  tbe  codicil  was  to 
be  treated  as  an  addition  to  the  trust  estate  named  in  item 
four,  thna  making  tbe  trustee  entitled  to  eleven  thousand 
dollars,  and  tbe  further  mistake  that  the  bonds  were  to  tn 
treated  as  a  part  of  tbe  bequest  of  ten  thousand  dollars. 
Tbe  bonds  should  never  have  been  delivered  to  tbe  trustee. 
The  mother,  though  declining  the  trnsteesbip,  was  ap- 
pointed and  qaalifled  as  guardian  of  Marjorie,  and  she 
should  have  held  these  bonds  as  such  guardian;  but,  no 
harm  has  come  to  Mdrjone  by  tbeir  having  been  placed  in 
tbe  bands  of  Stratton.  She  has  had  all  the  interest  accm- 
iug  upon  them,  and  when  she  reached  her  majority  tbe 
bonds  were  delivered  to  her.     So  far  then  as    her    interests 
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are  concerned,  it  is  matter  of  indifference  in  whose  custody 
the  bonds  were  kept  daring  her  minority. 

Under  item  fourth  of  the  will,  as  has  already  been  said, 
without  any  reference  to  these  bonds,  ten  thousand  dollars 
should  have  been  turned  over  by  the  executors  to  the  trus- 
tee. That  sum  was  turned  over  by  them  to  him,  and  since 
he  received  the  right  amount,  it  is  wholly  indifferent  that 
both  he  and  the  executors  supposed  he  was  getting  but  nine 
thousand  dollars  under  item  four,  and  that  the  remaining 
one  thousand  dollars  was  paid  to  him  under  the  codicil.  He 
should  have  received  in  all,  as  this  trust  fund,  ten  thousand 
dollars.  He  did  receive  that  amount,  and  there  was  no  er- 
ror in  holding  that  the  executors  were  entitled  to  credit  for 
paying  it  to  him;  but,  there  was  and  is  error  in  the  record 
and  judgment  of  the  court  below,  in  holding  that  one  thous- 
and dollars  of  the  sum  paid  said  trustee  was  in  payment  of 
the  one  thousand  dollars  bequeathed  to  said  Marjorie  by 
the  codicil.  The  court  should  have  held,  as  hereinbefore 
indicated,  that  though  the  right  amount  had  been  paid  to 
said  trustee,  such  payment  only  satis6ed  the  bequest  in  the 
fourth  item  of  the  will,  and  that  the  one  thousand  dollars 
bequeathed  by  said  codicil,  and  which  should  have  been 
paid  to  her  guardian,  has  never  been  paid  to  anyone,  and 
is  still  due  from  the  executors  to  Marjorie,  together  with  in- 
terest computed  from  a  day  one  year  after  the  letters  testa- 
mentary were  issued.  For  authorities  as  to  the  time  from 
which  interest  is  to  be  paid,  see  citations  in  Case  School, 
etc.,  v.  Gray  et  al.,  15  Circuit  Court  Reports,  492,  and 
Wheeler  v.  Hathaway  et  al.,  54  Mich.,  547. 

It  will  be  seen  that,  under  this  decision  so  far  as  ques- 
tions are  made  before  us,  the  executors'  accounts  require 
correction,  in  addition  to  such  corrections  as  were  ordered 
to  be  made  by  the  court  of  common  pleas,  to  the  extent  of 
making  payment  to  the  plaintiff  in  error  of  this  bequest  of 
one  thousand  dollars,  with  interest,  made    in    the   codicil, 
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thus  reducing  the  amount  to  be  distributed  under  the  resi- 
duary clause  by  that  sum.  As  to  the  one  thousand  dollars 
which  the  executors  permitted  the  widow  to  hold  as  a  gift 
to  her,  without  reviewing  the  evidence,  we  hold  that  there 
was  no  error  in  the  judgment  of  the  court  of  common  pleas. 
That  one  thousand  dollars  was  prop^^rly  paid  to  the  widow, 
or,  rather,  properly  treated  as  ha7ing  belonged  to  her  be- 
fore her  husband^s  death. 

The  residuary  clause  of  this  codicil,  so  far  as  attention 
need  be  called  to  it  here,  reads: 

''The  surplus  shall  be  divided  equally  between  my  sons 
Eugene  N.  Warner  and  Arthur  E.  Warner,  and  my  daugh- 
ter Marjorie  O.  Warner." 

The  practical  operation,  therefore,  of  our  holding,  will 
result  in  the  paying  by  the  executors  of  two-thirds  of  the 
amount  now  due  on  this  bequest  of  one  thousand  dollars,  and 
taking  no  credit  therefor,  or,  paying  the  entire  amount  to 
Marjorie  and  taking  credit  therefor,  and  so  divide  as  a 
residuum  that  much  less.  The  amount  which  each  will  re- 
ceive in  either  case  will  be  the  same  That  is  to  say,  if 
they  pay  to  Marjorie  the  one  thousand  dollars,  with  the  in- 
terest on  it,  and  deduct  it,  and  after  such  deduction  deter- 
mine the  residuum  and  divide  that  residuum  by  three,  giv- 
ing to  Marjorie  one- third  and  taking  each  for  himself  one- 
third,  or,  if  they  simply  hand  over  to  Marjorie,  without 
taking  any  credit  for  it,  two-thirds  of  that  one  thousand 
dollars,  with  its  interest,  the  result  will  be  exactly  the 
same. 

We  have  before  us  all  of  the  evidence  upon  which  the 
couit  of  common  pleas  acted,  and,  ISnding  as  we  do  that 
this  judgment  should  be  in  part  reversed,  and  having  au- 
thority, under  Revised  Statutes,  sec.  6726,  to  render  the 
judgment  which  that  court  should  have  rendered,  we  here 
render  judgment  correcting  the  judgment  of  the  court  be- 
low, as  indicated    in  this  opinion,  and  remand  the   case  to 
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that  court  to  carry  each  judgment  into  execution,  the  same 
as  though  this  judgment  had  been  entered  in  that   court. 

Being  persuaded,  as  we  are  by  the  examination  of  this 
record,  that  the  executors,  the  guardian,  Marion  E.  War- 
ner, and  the  plaintiff  in  error,  have  all  acted  in  this  matter 
in  good  faith,  and  allowing  for  that  frailty  in  human  nature 
which  generally  causes  each  to  give  himself  the  benefit  of 
every  doubt,  that  all  have  acted  honestly,  we  deem  it  just, 
and  therefore  order,  that  the  costs  of  this  proceeding  be 
paid  by  the  executors  out  of  the  estate  of  the  testator. 

Horace  Alvord,  William  E.  Gushing  and  A,  C.  Pepoon, 
for  Plaintiff  in  Error. 

Oeo,  H.  Shepherd,  A,  O.  Reynolds  and  Oeorge  W, 
Alvo'^d,  for  Defendant  in  Error. 


(Sixth  Circuit— Ottawa  Co.,  O.,  Circuit  Court— June  Term,  1897.) 

Before  KfDg,  Hayoes  and  Price,  J  J. 

[Judge  Price  of  the  Third  Circuit,    taking   the    place    of   Judge 

Parker.  ] 

BOARD  OP  COUNTY  COMMISSIONERS  OF  WOOD  COUNTY 
V.  BOARD  OF  COUNTY  COMMISSIONERS  OF  OTTAWA 
COUNTY. 


Ditch  running  into  lower  county— Compensation  from  upper  to 
lower  county — Power  of  probate  judge  to  increase  or  diminish  award 
made  by  committee— 

(1).  Under  the  statute,  86  O.  L.,  123.  as  amended  90  O.  L.,  81, 
and  91  O.  L.,  261,  on  exceptions  to  the  report  and  award  of 
compensation  made  by  the  committee  appointed  by  the  pro- 
bate courts  of  the  two  counties  to  be  paid  by  the  upper  to  the 
lower  county,  the  probate  judge  has  the  power  upon  the  evi- 
dence to  increase  or  diminish  the  compensation  awarded  by 
the  committee,  or  to  set  aside  the  award  and  appoint  a  new 
committee  to  report. 

Same — Increased  flow  of  water  by  public  cm  well  as  private  drain- 
age to  be  considered — 

(2).  The  statute  which  authorizes  the   assessment    for   increased 
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ezpenae  Id  making  ad  outlet,  whi!«  it  doe^  not  ftpply  to  tb6 
eipenee  which  will  be  □eceBsar}'  to  take  the  natural  flow  of 
water,  does  apply  to  any  increase  that  may  be  made  on  either 
publlo  or  private  aoeooDt.  If  it  ia  created  In  tbe  interest  of 
better  drainage,  whether  it  be  public  ditohes  or  private  drains. 
If  the  loorease  oomee  on  acnount^of  the  artlfloial  drainage,  it 
la  that  which  the  lower  county  is  required  to  take  care  of, 
and  It  is  that  for  which  theyjmaf  require  the  upper  county 
to  contribute  the  expenae. 
Evide nee—  Hypo thetical  qneition « — 

(3).  A  hypothetical  question  must  belbaaed  u[on    facta   assumed 
to  have  b«en  proved  in  the  case. 
(Affirmed  by  Supreme  Court^without  report.    38    W.    Jj.    B,. 

18£'  M  Oliio  St.,  690.1  See  alaol  CommiesIoDerB    Fulton    Co.    v. 

CommiaefoDers  Lucas  Co.     12  C.  C.  568.) 


King,  J. 

This  proceediog  wae  a  caee.bruught  befuie  tbe  probate 
jadge  of  Ottawa  uouDty,  Ohio,  about  tbe  21th  of  Ma;,  1894, 
nnder  tbe  statute  wbicb  is  fouod  in  8ti  O.  L.,  123,  aud  as 
ameoded  in  90  O.^L.,  81,  and  in  91  O.  L.,261,  which  pro- 
videe  for  tbe  appointmeDt  by  tbe  piobate  judgee  of  tbe 
countiea  interested  of  a  joint  committee  of  frecfaoldeie  to 
consist  of  two  appointed^by  tbe  probate  judge  of  eacb 
county,  who  aball  be  non-residents  of  and  not  owning  lands 
in  either  county  affected  by  tbe  ditcb.  Tbe  committee  in 
this  case  qualibed  and  went  out  and  ezamioed  the  teiiitoiy 
and  ditcb,  or  tbe  proposed  ditch,  and  its  location,  and  be- 
fore tbem^tbe^plan,  profile  and  specifications  as  prepared  by 
the  engineer  employed  bj  this  county  to  do  tbe  work,  and 
made  a  reportjtojjlhellprobate  judge,  finding  that  Wood 
oonnty  should  pay  to  Ottawa  coaoty,  $4,000. 

Some  fnrthar'heariugtwaB  at[that  time,  had  and  proceed- 
ings in  error  were  prosecoted  to  (be  court  of  common  pleas, 
and  from'tbat^court'to  tbis.'snd  tbe  proceedings  before  the 
probate  judge  were^reversed  by  this  conrt  at  a  preceding 
trial,  an d^lhercaee|8e!it^back~for' further  hearing  before  the 
probatejudge.^ad  it  came  on^for   that    bearing    and     wit- 
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neaseB  were  called  and  evidence  beard  by  the  probate  court 
who  modified  the  report  of  the  committee  and  increased  the 
amount  named  from  S4,000  to  }10,000,  as  the  sum  to  be 
paid  by  Wood  county. 

The  proceeding  in  error  was  brought  to  this  court,  Judge 
Price  sitting  in  the  case,  Judge  Parker  being  interested  in 
the  case  before  it  was  heard  here,  and  we  have  carefully 
gone  over  the  record  and  examined  the  arguments  of  coun- 
sel, and  have  come  to  the  conclusion  which  I  will  announce. 

In  the  first  place,  it  is  claimed  that  the  probate  court  had 
no  power  under  the  statute  to  increase  the  amount  contained 
in  the  report  of  this  committee  of  freeholders.  This  court 
has  passed  upon  that  question  in  the  case  of  The  Commiss- 
ioners of  Fulton  Co.  v.  Commissioners  of  Lucas  Co., 
reported  in  12  C.  C,  563,  and  a  further  consideration  of  it 
by  the  court  only  leads  us  to  the  conclusion  that  we  were 
right  in  that  decision,  and,  therefore,  it  will  not  be  neces- 
sary for  me  to  discuss  the  questions  decided  in  that  case. 
We  held  under  the  provisions  of  the  statute  that  the  power 
given  to  the  probate  judge  to  modify  tliis  judgment  gives 
him  power  upon  the  evidence  to  increase  or  to  diminish  the 
amount  of  it,  and  that,  therefore,  it  was  within  his  author- 
ity, if  he  saw  fit  to  hear  evidence  at  that  time,  and  consider 
it,  as  it  was  within  his  power  under  the  statute  to  set  aside 
the  report  and  send  out  a  new  committee  to  report. 

It  is  further  claimed  that  there  were  errors  occurring  at 
this  trial  in  the  admission  of  evidence,  and  that  the  amount 
fixed  by  the  probate  judge  is  not  sustained  by  the  evidence, 
or  is  against  the  weight  of  the  evidence. 

The  principal  objection  to  the  testimony  is  that  made  to 
the  evidence  of  C.  A.  Judson.  It  is  claimed  that  questions 
put  to  him  were  not  proper  questions.  Mr.  Judson  was  an 
engineer  of  fifteen  years'  experience,  living  in  an  adjoining 
county,  and  after  the  first  hearing  by  the  probate  judge  up- 
on this  report,  which,  as  I  have  said,  was   subsequently  re« 


86ti  CIRCUIT  COURTS  OF  OHIO.         vou  XTii. 

CoDiinieaionera    *.  CAmm  iwlan«rB. 

versed  by  this  coart  nfaile  the  esse  was  punding  od  error, 
the  probate  jadgf  appoioted  a  second  committee,  and  Mr. 
JadaoD  was  made  a  member  of  that  committee,  being  a 
citizeo  of  Erie  coaotj,  Bad  in  that  capacity  he  went  along 
the  line  of  the  ditch  and  examined  the  territory  through 
which  it  ran,  and  also  went  nlong  some  distance  throof^h 
the  territory  in  Wood  county  which  wonld  drsin  into  the 
proposed  ditch  to  be  constrocted  in  Ottawa  county. 

In  addition  to  that,  at  the  time  of  the  trial  be  bad  exam- 
ined the  plane  and  specidcations  prepared  by  the  engineer 
selected  by  Ottawa  connty,  and  with  this  qualificatioD  he 
was  asked  to  state  varioos  matters  leading  up  to  the  concln- 
fiion  to  be  arrived  at,  to-wit,  the  cost  of  conatrncting  an 
ontlet  in  Utiowa  county  which  wonld  be  safficient  to  con- 
duct the  waters  of  Wood  county  that  wonld  flow  into  it  by 
reason  of  the  increased  artificial  drainage  provided  in 
Wood  county  by  its  public  or  private  ditches.  The  statate 
which  authorizes  the  assessment  for  increased  expense  in 
making  an  ontlet,  while  it  does  not  apply  to  the  expense 
which  will  be  necessary  to  tske  the  natural  flow  of  water, 
does  apply  to  any  increase  that  may  be  made  on  either  pub- 
lic or  private  account.  If  it  is  created  in  the  interest  of 
better  drainage,  whether  it  be  by  pnblic  ditches  or  private 
drains,  if  the  increase  comes  on  account  of  the  artificial 
drainage,  it  is  that  which  the  lower  county  is  required  to 
take  care  of,  and  it  is  that  for  which  they  may  require  the 
upper  county  to  contribute  the  expense. 

Now  Mr.  Judson  was  asked  to  state  what  this  ditch 
would  cost,  the  improvements  that  were  necessary  to  make 
it  a  sufficient  outlet,  based  upoo  his  eiamination  of  the 
profiles  prepared  by  the  engineer, and  based  upon  the  knowl- 
edge be  bsd  derived  from  an  actual  investigation  of  the 
ground  itself,  and  from  the  general  knowledge  that  he  bad 
of  engineering  under  like  circumatances  and  conditiona. 
Now  it  is  true  that  not  all  of  these  elements  were    raised  in 
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a  single  question,  but  we  find  them  all  here  stated  in  differ- 
ent forms.  A  hypothetical  question  must  be  based  upon 
facts  assumed  to  have  been  proved  in  that  case. 

The  engineer  who  prepared  these  specifications  was  called 
to  testify  and  did  testify  as  to  their  accuracy,  and  his  judg- 
ment was  to  an  extent  also  clearly  a  matter  of  opinion;  so 
we  think  all  questions  asked  of  Judson  were  proper,and  the 
opinion  called  for  from  him  was  one  that  might  be  asked  of 
such  a  witness,  based  upon  such  facts  as  were  placed  before 
him  or  which  he  had  acquired  in  any  manner,  and  there 
was  no  error  in  the  admission  of  that  class  of  testimony. 

The  second  question  is  whether  the  judgment  is  support- 
ed by  the  evidence.  That  is  a  very  difficult  question  for  us 
to  answer  from  the  record,  but  we  have  to  apply  to  it  the 
same  rule  we  would  apply  in  other  cases;  and  that  is,  whether 
there  is  satisfactory  evidence  upon  which  the  finding  of  the 
court  may  be  sustained.  If  there  is  not,itmust  be  reversed 
or  reduced;  but  if  there  is,  it  must  be  sustained. 

I  will  not  go  over  the  evidence  in  this  case  very  fully, for 
we  find  from  the  record  here  is  evidence, and  competent  evi- 
dence, from  which  the  court  might  conclude  that  the  flow 
of  water  in  Ottawa  county  occasioned  by  the  artificial  drain- 
age in  Wood  county  had  been  more  than  doubled.  By  that 
we  do  not  mean  that  the  total  quantity  of  water  from  Wood 
county  was  twice  what  it  was  before  the  construction  of 
those  improvements:  but  it  came  down  no  much  faster  that 
it  was  more  than  doable  at  certain  times  and  placen,  and 
for  a  period  of  time  the  amount  of  water  added  was  more 
than  twice  the  amount  it  was  before  those  improvements 
were  made.  There  is  abundance  of  evidence  in  the  record 
to  substantiate  a  finding  of  that  character. 

It  appears  from  some  of  the  evidence  in  the  case  that 
there  are  ten  thousand  acres  in  Ottawa  county  which  would 
be  drained  by  this  improvement,  and  that  there  are  about 
eight  thousand  acres   in  Wood  county  which    are  tributary 
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to  the  ditch  ffbich  leads  into  tbis.  Id  other  noids,  the 
water  to  be  added  hy  tbia  oatlet  staude  in  about  tbe  propoi- 
tioD  of  four-DintbH  comiDg  from  Wood  coantj,  to  three- 
nintfas  coming  from  Oltaws  conntj.  Now  the  estimate  for 
the  improvemiaat  is  more  than  341). 000. 00, a  very  large  sam 
of  money,  but  do  attempt  is  made  to  say  it  is  excessive  ex- 
cept perhaps  wilb  reference  to  matters  which  I  will  notice 
later. 

No  attempt  was  made  to  prove  that  it  was  not  necessary 
to  conetrnct  a  ditch, at  least  of  the  iengtb  which  is  jiioposed 
to  be  conetracled  here,  for  the  distance  from  the  county 
line  tu  tbe  body  of  water  into  which  it  is  drained  is  not  dis- 
puted. And  the  only  di.  pute  is  as  to  tbe  dimensions  of  tbe 
ditch  necessary  for  an  outlet  for  tbe  water  from  Wood 
county.  Tbe  total  coat  is  estimated  at  more  than  349,000.00. 
If  four-nintba  of  that  is  necessary  to  accommodate  the  water 
from  Wood  counly,  and  if  tne  water  from  Wood  county  has 
been  doubted  by  artificial  drainage,  the  proportion  which 
Wood  county  should  pay  is  four- eighteen  the  of  that  cost 
substantially,  and  that  is  a  sum  considerably  moie  than 
SIO.OOO.OO,  the  amount  found  by  the  probate  judge;  it  is 
111.000.00. 

Mr.  -Tudson  says  in  bia  testimony  thht  the  cost  of  con- 
structing the  outlet  for  this  water  caused  by  tbe  increased 
drainage  from  Wood  county  alone,  would  be,  according  to 
tbe  best  estimate  he  has  been  able    to  make,  S14, 526.00. 

Mr.  Hnghea,  the  engineer  employed    by    tbia   connly, 
makes  it  a  very  mncb  larger  snm  than  (bat. 

Mr.  Spafford,  who  was  the  engineer  for  Wood  county 
and  is  a  witness  called  by  them,  makes  the  amount  con- 
siderably less.  In  fact,  Mr.  Spafford  says  that  Ibere  is  no 
additional  amoant  of  water  created  by  the  improvements 
that  they  have  made  in  Wood  connly ;  hat  I  think  that  the 
evidence  shows,  bis  as  well  as  the  reat,  that  he  mnst  be  mis- 
taken.    It  is  barely  possible  he  may  be  a  little  biased    giv- 
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ing  that  kind  of  an  opiDion;  and  he  cloaea  hia  testimoDj  by 
aaying  $4,000.00  would  be  ample  for  providing  for  the  in- 
creaaed  water  caiiaed  by  the  improvement  in  Wood  county; 
but  there  ia  a  Very  wide  difference  between  aaying 
$4,000.00  would  be  necessary,  and  aaying  that  nothing  ia 
neceaaary. 

I  think  Mr.  Spafford  ia  alao  mistaken  in  view  of  the  testi- 
mony of  the  other  engineers,  as  to  the  amount  of  the 
capacity  required  in  this  outlet  ditch.  In  the  first  place, he 
testifies  that  there  is  no  increaae  of  water,  and  that  no  in- 
crease of  ditch  is  necessary.  Then  he  figures  oat  an  estim- 
ate very  much  less  than  the  estimate  of  the  Ottawa  county 
engineers,  but  Mr.  Judsou,  who  is  entirely  impartial  so  far 
as  we  are  able  to  discover,  and  from  our  own  knowlege  we 
know  he  is  aa  competent  as  any  witness  that  might  be  called 
on  that  subject  to  testify  about  it,  and  he  testifies  to  the 
amount  of  material  that  would  be  necessary  to  remove  there, 
and  the  cost  of  it,  putting  the  cost  and  expense  quite  a 
little  lower  than  Mr.  Hughes,  and  yet  he  says  it  would  be 
necessary  to  expend  at  least  S14,000.00  in  order  to  take 
care  of  the  water  that  would  come  into  Ottawa  county. 

Of  course,  there  are  many  difBcultjea  in  arriving  at  this, 
but  the  committee  in  the  first  instance  are  not  infallible. 
They  are  like  a  board  of  arbitrators;  they  are  sent  out  and 
advised  by  the  court,  and  after  having  heard  their  opinion 
supplemented  by  the  engineer  who  would  know  better  than 
any  one  of  the  committee  who  was  not  an  engineer,  the 
court  would  be  in  a  better  position  to  determine  the  amount 
that  should  be  paid. 

It  it  aaid  that  the  probate  judge  in  one  county  would  be 
iotereated  in  his  county.  We  have  to  leave  these  questions 
to  somebody,  to  some  tribunal,  and  the  legislature  has  left 
it  to  the  probate  judge  where  the  proceedings  are  inatituted. 
They  might  be  instituted  in  Wood  county,  and  then  the 
probate  jadge  of  Wood  county  would  have  the    decision    of 
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them.  The  legislature  haa  reposed  this  id  the  probate  jadge, 
and  we  have  to  look  upon  hia  jadgment  the  same  aa  that  of 
anjr  other  court,  and  see  if  it  ia  supported  bj  safficient  evi- 
dence, aod  we  thinh  (here  le  safficieot'evideoce  in  this  case 
to  aaatain  the  Boding  of  the  probate  judge,  that  Wood 
county  ahould  pay  S10,000.00,  and  for  that  reason  the 
judgment  will  be  affirmed. 

Parker  &  Fries  and  E.  G.  Love,  for  Plaintiff  in   Error. 

Wm.  Gordon  and  C.  I.  York,  for  Defendant  in  Error. 


(Thlra  Circuit -Crawford  Co.,  O..  Ci'cuit  Ciurt— Jan.  Term.  18Se.> 

Before  Day.  Price  and  Norria,  JJ. 

IHB  81ATE  OF  OHIO  ex  rel.  LEONARD  ft  STB ATTON  *.  THE 

COUUISSIONBRS  OF  CRAWFORD  COUNTY. 


Addition  to  Public  Building — What u>iil amount  to — SteamAealiHg 

plant—See.  795  R.  S.  control*  - 

(1).  When  the  neceMarr  maeblner?,  pipes,  radiatora  and  appll- 
ances,  constltiilioK  ft  iteHm  heftting  plant,  ia  erected  <□  a 
public  hulldinc  and  !■  so  aecurtfl^  tasteoed  to  and  connected 
with  the  building,  aa.  when  completed,  to  form  part  of  it, 
Buoh  ateam  heating  plant  ia  "an  addltian  to  euoh  building," 
within  the  maanlng  of  aeo.  795,  Rev.  Stat.,  and  tba  oonatruo- 
tion  of  such  plant,  by  the  county  oom  mi  sal  oners,  is  goTeroed 
and  controlled  by  the  proviniona  of  tbat  section. 
Same — Sec.   793  Rev.  Stat,  mattdatory— 

(2).  While  the  commlMioners  of  a  county  are  by  law  clothed  with 
full  power  to  construct,  or  cause  to  be  aanatracted,  all  neces- 
sary public  buildings  and  additions  thereto,  and  to  let  con- 
trade  thirefor;  yet  they  msy  not  make  ft  contract  for  tbs 
erection  of  an;  such  building,  until  they  have  first  full;  per- 
formed tbe  proTiaions  and  requirements  of  see.  795,  Rev. 
Stat.,  in  making  accurate  plftus,  definite  Bpeclfloatfona  and 
bills,  description  of  materials,  etc.,  etc..  end  estimatee  of 
cost  and  expense  of  auch  building  or  addition.  The  require- 
ments of  sftid  section  are  mandatory,  and  their  strict  per- 
formance are  conditions  precedent  to  tbe  exercise  of  tlw 
power. 
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Mandamus  to  compel  contract  to  lowest  bidder — 
tB).  When  all  the  requirements  of  said  eeotioii  have  been  per- 
formed fully,  and  advertisoraeDt  for  proposals  duly  made  and 
proposals  submitted  for  the  construction  of  such  building  in 
accordance  with  the  pla^g  and  speoifioations,  so  that  DothiDgr 
remains  to  be  done  but  to  ascertain  the  lowest  bidder,  it  be- 
comes the  legal  duty  of  the  commissioners  to  award  the  con- 
tract to  such  lowest  bidder;  and  mandamus  lies  to  compel 
such  award.  Until  said  requirements  are  so  complied  with,  it 
is  not  an  olflcial  duty  to  either  advertise  for  proposals  or 
award  contract,  and  the  awarding  of  a  contract  cannot  be 
compelled  by  mandamus. 

Same — 
(4).  In  such  proceeding  the  oommisaioners  should  not,    and    can- 
not be  required  to,  award  a  contract  to    the    lowest   bidder, 
until  a  good  and  sufSoient  bond,  properly  conditioned,    is  first 
given. 

Appeal  from  the  Court  of  Common    Pleas    of   Crawford 
county. 

Day,  J. 

This  is  a  proceeding  in  mandamns,  and  its  object;  and' 
purpose  is,  by  the  mandatory  order  of  the  court  to  require- 
tbe  commissioners  of  the  county  to  award  and  let  to  the  re- 
lators a  contract  for  constructing  a  steam  beating  plant  ini 
tbe  courtbouie  and  jail,  on  tbe  ground  and  for  tb^  reason^ 
tbat  tbey  are  tbe  lowest  and  best  bidders  therefor. 

Tbe  substance  of  tbe  complaint  is,  that  respondents,, 
having  determined  to  erect  a  system  of  steam  heating  for 
tbe  court-house  and  jail,  caused  plans  and  specifications  for 
tbe  improvement  to  be  made,  which  were  duly  approved  by 
them,  and  upon  which,  by  published  advertisement,  thej 
solicited  proposals  to  supply  the  necessary  material  and 
labor  to  fully  construct  and  complete  such  system  of  steam 
beating;  tbat,  in  pursuance  to  such  request,  relators  pre-^ 
pared  and  submitted  a  proposal,  as  did  other  parties,  in- 
cluding a  Mr.  Halley;  tbat  relators  proposal  was  $163.00^ 
less  in  amount  than  that  of  any  other  bidder;  yet  tbat  re- 
spondents awarded  the  contract  to  said  Halley,  at  a  price  in* 
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excess,  to  the  extent  of  said  Si 63. 00,  of  the  proposal  of  re- 
lators.  A  peremptory  writ  of  mandamus  is  prayed  for. 

Tbe  board  of  commissioners, by  an  answer, take  issue  with 
the  material  averments  of  tbe  complaint;  deny  tbat  relators 
were  tbe  bwest  and  best  bidders,  and  tbat  tbey  are  entitled 
to  have  tbe  contract  awarded  to  them ;  assert  tbat  all  the  bids 
were  rejected,  and  tbat  no  contract  was  awarded  to  any  one 
under  tbe  advertisement  for  proposals;  and  tbat  tbe  said 
board  of  commisbioners  have  purchased  tbe  necessary  ma- 
terial and  employed  tbe  necessary  labor  and  have  caused  the 
said  plant  to  be  constructed  and  fully  completed  and  have 
bad  it  in  successful  operation  for  a  long  time;  and  having 
fully  answered  respondents  ask  to  go  hence  and  recover 
costs.  By  reply  tbe  relators  insist  that  the  final  rejection 
of  Halley's  proposal,  and  the  construction  of  tbe  plant 
under  tbe  direction  of  tbe  commissioners,  was  only  ?oIorBble 
and  not  in  good  faith,  and  pray  as  in  their  complaint. 

The  case  was  beard  and  submitted  on  tbe  evidence 
from  a  consideration  of  which  tbe  court  finds  and 
states  tbe  following  as  undisputed  facts:  The  respondents 
are  the  duly  qualified  and  acting  commiesioneis  of 
Crawford  county;  tbey  found  it  necessary  and  deter- 
mined to  build  a  power  house  and  put  in  a  steam-heating 
plant  for  the  courthouse  and  jail  of  said  county,  and  for 
that  purpose  procured  a  plan  and  specifications  to  oe  pre- 
pared, which  were  approved,  and  public  advertisement 
made,  inviting  proposalb  to  supply  tbe  necessary  materials 
and  labor  and  construct  the  said  power  house  and  heating 
plant,  in  accordance  with  said  plan  and  specifications.  Tbe 
advertisement  requested  each  bidder  to  specify  with  particu- 
larity, in  the  proposal  submitted,  the  precise  kind  and 
quality  and  the  exact  amonut  of  material  to  be  used  in  tbe 
^construction  of  said  plant.  The  plan  and  spesifications  did 
Dot  contain  a  definite  description  of  the  kind,  quality  and 
amount  of  materials  to  be  used,  nor  were  tbey  accompanied 
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by  an  accurate  bill  showing  tbe  exact  amount  of  all  the 
different  kinds  of  materials  to  be  used  in  ^be  construction 
of  the  plant,  nor  by  a  full  and  complete  estimate  of  each 
item  of  expense,  and  the  entire  aggregate  cost,  of  the  plant. 
A  large  number  of  proposals  were  prepared  and  submitted 
to  the  board  in  pursuance  of  the  advertisement.  Upon  ex- 
amination of  the  several  bids,  the  bid  of  relators  was  found 

to  be  the  lowest,  in  the  sum  of  $163.00,  and     that    of 

Hnlley  the  next  lowest  The  proposal  of  relators  did  not  speci- 
fy the  precise  kinds  and  amount  of  materials  it  was  proposed 
to  use.  Halley's  proposal  was  morecie.finite  in  that  respect. 
The  board  of  commissioners  rejected  the  bid  of  relators,  and 
accepted  that  of  Halley.  The  relators  did  not  give,  or 
tender,  a  proper  bond,  conditioned  for  the  faithful  perform- 
ance and  completion  of  the  contract  if  awarded  to  them, 
but  they  were  able  and  willing  to  give  such  bond,  if  de- 
manded. After  the  lapse  of  about  ninety  days,  the  board, 
with  the  consent  of  Halley,  rejected  his  bid  also,  and  pro- 
ceeded, in  good  faith,  and  constructed  the  steam  heating 
plant,  under  its  own  direction  and  supeivision,  and  has 
fully  completed  the  same. 

By  express  provision  of  statute,  mandamus  will  not  issue 
to  control  judicial  or  official  discretion,  but  only  to  **re- 
quire  an  inferior  tribunal  to  exercise  its  judgment,  or  pro- 
ceed to  tbe  discharge  of  any  of  its  functions, "  by  **com- 
manding  the  performance  of  an  act  which  tbe  law  specially 
enjoins  as  a  duty  resulting  from  an  office,  trustor  station." 
Sections  6741-6742,  Revised  Statutes.  So,  that  to  entitle 
relators  to  the  relief  they  seek  a  mandatory  order  on  tbe 
respondents, to  accept  relator^s  proposal  and  award  tbem  tbe 
contract  for  construoting  tbe  steam  beating  plant,  it  is  nec- 
essary that  tbe  facts  appearing  eatablisb  sucb  a  situation  or 
condition  that  it  becomes  the  clear  official  duty,  on  the  part 
of  tbe  board  of  county  commissioners,  to  let  the  contract  to 
the  relators,  at  their  proposal.     Stating  it  differently,  sach 
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Bitaation  and  condition  must  be  established  bj  the  evidence^ 
that  the  law,  acting  thereon,  makes  it  the  legal  duty  of  the 
board  to  award  the  contract  to  the  relators;  and  if  the  facts 
appearing  show  no  sncb  legal  daty,  but  on  the  contrary, 
shows  a  legal  doty  to  not  award  the  contract  to  the  relators, 
or  to  any  one,  then  relators  have  mistaken  their  remedy, 
and  most  snffer  non-soit.  Otherwise  if  a  legal  duty  is  made 
manifest  by  competent  evidence.  The  claim  is  asserted' 
that  under  the  provisions  of  sections  795,  797  and  798, 
Revised  Statates,  and  the  facts  as  they  are  proven,  it  be- 
came the  plain  doty  of  the  respondents,  as  a  board  of  com- 
missioners, to  award  the  contract  for  supplying  the  neces- 
sary materials  and  constracting  the  proposed  steam  heating 
plant  to  the  relators.  These  sections  do  antborize  the 
making  of  plans  and  specifications,  and  estimates  of  cost 
and  expense  of  constracting  public  buildings,  additions  to 
bnildings,  etc.,  the  advertising  for  proposals  and  the  letting- 
of  contracts  for  the  construction  of  the  same;  and  define- 
the  powers  and  duties  of  the  commissioners  touching  such 
matters,  and  are  relied  on  by  relators  as  constituting  and 
fixing  a  definite  condition,  entitling  them  to  tha  relief  they 
are  demanding. 

The  provisions  of  section  795,  Revised  Statutes,  so  far  as 
they  relate  to  and  have  l>earing  on  the  proposition  before 
the  court,  are  as  follows: 

*'In  all  cases  where  it  becomes  necessarv  for  the- 
commissioners  of  any  county  to  erect  or  cause  to  be 
erected  any  public  building,  *  *  *  or  where 
it  is  necessary  to  make  any  addition  or  alteration  of 
the  same,  whether  the  same  is  done  under  a  general  or 
special  law  passed  for  that  purpose,  such  commissioners, 
before  entering  into  any  contract  for  the  erection,  alteration 
or  repair  thereof,  or  for  the  supply  of  any  materials  there- 
for, shall  make,  or  may  procure  some  competent  axchitect 
or  civil  engineer  to  make  full,  complete  and  accurate  plan» 
therefor,  showing  all  the  necessary  details  of  the  work  and 
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•materials  that  will  be  required  for  the  same,  together  with 
working  plans  suitable  for  the  use  of  the  mechanics  or  other 
builders  during  the  constructing  thereof,  so  drawn  as  to  be 
easily  understood;  and  also  accurate  bills,  showing  the  ex- 
act amount  of  all  the  di£Ferent  kinds  of  materials  to  be  used 
in  the  erection  thereof,  addition  thereto,  or  in  the  alteration 
of  the  same,  and  they  shall  accompany  the  plan  or  plans. 
The  architect  or  civil  engineer  shall  also  furnish  complete 
specifications  of  the  work  to  be  done,  showing  the  manner 
and  style  in  which  the  same  will  be  required  to  be  done, 
and  giving  such  directions  for  the  same  as  will  enable  any 
competent  builder  to  carry  them  out;  afford  to  bidders  all 
needful  information  to  enable  them  to  understand  what  will 
be  required  in  the  construction  «  «  *  thereof;  he  shall 
also  make  a  full,  accurate  and  complete  estimate  of  each 
item  of  expense,  and  the  entire  aggregate-cost  of  the  build- 
ing ♦  ♦  *  or  of  any  addition  to  *  *  *  when  com- 
pleted.'* 

Counsel  for  respondents  urges  that  this  particular  con- 
tract for  the  erection  of  a  steam  heating  plant,  is  not  in- 
cluded or  covered  by  the  provisions  of  the  section  just 
quoted,  as  not  being  a  building,  an  addition  or  an  altera- 
tion of  a  building,  and  therefore,  there  is  no  requirement 
that  the  contract  for  its  construction  be  let  at  public  or 
•competitive  bidding.  The  suggestion  is  not  warranted  by 
the  facts,  and  is  wholly  intenable,  as  a  legal  proposition. 
The  steam  heating  plant  is  of  such  character,  and  is  at- 
tached to  the  building  in  such  manner  and  for  such  purpose, 
that  it  becomes  a  part  of  it,  and  so  is  included  and  referred 
to  in  the  section  as,  *'an  addition  to  a  building,"  and  the 
letting  of  a  contract  for  its  construction  is  governed  by  the 
provisions  of  the  section. 

Certainly  the  power  to  make  contracts  for,  and  to  secure 
the  construction  of  public  buildings,  and  make  alterations 
and  additions  thereto,  is,  by  the  provisions  of  law,  vested  in 
the  commissioners  of  a  county;  and  equally  certain  is  it 
that  a  definite  limitation,  or  rather  condition  precedent  to 
the  exercise  of  that  power,  has  been  imposed  by  the  provia- 
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ioD8  of  Bection  795,  Revised  Statates,  jast  above  qooted. 
^'Before  entering  ioiu  any  contract  for  the  erection"  of  any 
bnilding, — says  the  section,  "the  commissioners  shall  make, 
or  caaae  to  be  made,  fall,  complete  and  accurate  plsDs. 
therefor,  showing  all  necessary  detail  of  the  work  and 
materials  that  will  be  reqaired  for  the  same";  and  worsing 
plans  for  the  ase  of  the  mechanic,  so  drawn  as  to  be  easily 
understood;  ''aad  also  accurate  bills,  showing  the  exact 
amount  of  all  the  different  kinds  of  materials  to  be  used; 
and  these  plans  and  bills  must  accompany  the  plans;  and 
there  must  also  he  made  full,  accurate  and  complete  esti- 
mates of  each  item  of  expense,  and  the  entire  aggregate 
cost",  of  the  structure  to  be  erected.  These  requirements 
are  imperative,  and  necessary  to  be  observed  before  tbe 
commissioners  can  let  a  contract,  or  properly  advertise  for 
proposals  for  a  contract.  They  are  also  wise  and  beneficieut, 
and  serve  tbe  double  purpose  of  compelling  the  officers  to 
exercise  their  judgments,  not  only  as  to  tbe  general  plans 
and  specificatious  of  the  structure,  but  as  to  all  the  matters 
of  detail,  such  as  tbe  quality,  quantity  and  style  of  mater- 
ials, and  the  estimated  cost  and  expense  of  each  item,  and 
the  aggregate  cost  of  tbe  whole;  and  affords  needed  protec- 
tion to  the  public,  and  as  well  to  honest  contractors  and 
builders.  So  we  say,  the  making  of  plans  and  specifica- 
tions, accurate  bills  showing  precisely  the  different  kinds 
and  tbe  exact  amount  of  materials  required,  estimates  of  cost 
and  expense  of  tbe  items  and  in  the  aggregate,  all  settled 
and  approved  by  the  exercise  of  tbe  judgment  of  the  com- 
missioners acting  as  a  board,  are  conditions  precedent  to 
the  exercise  of  the  power  to  erect  public  buildings  and  ad« 
ditions  thereto,  or  to  advertise  and  let  contracts  for  the 
erection  thereof.  Until  the  board  does  and  performs  all 
the  requirements  of  tbe  section  it  is  without  authority  to  act, 
and  destitute  of  power  to  advertise  for  proposals  or  to  let  a 
contract. 
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The  eviddDce  heard  upon  the  trial  aad  bearing  upoD  the, 
as  we  conceive,  controlling  qnestion  in  the  case,  is   practic*^ 
ally  without  conflict,  and  is  all  to  the  effect,  that  while  pos- 
sibly  a  saflScient  genera!  plan  was    made,  or    caused    to   be- 
made  bj  the  commissioners,  there  was  very    little   definite 
specification — certainly  not  such  definite  and  clear    specifi- 
cations, showing  all  the  necessary  details  of    the   work    and 
materials  required  for  the  work,  as.the  section  contemplates. 
There  was  absolutely  no  bill  or  biila    showing    the   ^ 'exact 
amount  of  all  the  different  kinds  of  materials  to  be    used  in 
the  construction*'  of  the  plant, and  there  was  no  (estimate  of 
the  cost  and  expense,  either  of  the  items  or  in    the    aggre- 
gate.    These  omissions  and  defects  in  de6nite  specifications 
and  esKmntes,  the  board  of  commissioners  undertook  to  cure 
and  Hupply,  by  requiring  bidders  to    make    and     file    with 
their  proposals,  accurate  specifications  and  bills  of  materials, 
with  the  estimated  cost  thereof,  as  required  by   the  statute. 
This  would  have  been  proper  under  the  provisions  of  section 
796,  Revised  Statutes,  as  such  action   is    therein    provided 
for.      But    that  section  has  special  reference  to   the   letting 
of  contracts  for  bridges  and  bridge  work, and  is  not  believed 
to  apply  in  the  matter  of  letting  contracts  for    buildings,  or 
additions  to  buildings,  provided     for  in  section   795,  and  if 
it  had  application,  the  fact  would  not  be  helpful  to  relators, 
for  they  omitted  to  make  and  file  with    their    proposal,    the 
required  definite  descriptive  bills  of  material  and    estimates 
of  cost  and  expense  of  the  various  items. 

In  any  event  and  at  all  times,  when  the  board  of  commis- 
sioners have  found  it  necessary  to  erect  a  public  biilding, 
the  board  is  required  to  exercise  a  sound  discretion  in  de- 
termining the  character  and  extent  of  the  building,  in  mak- 
ing or  causing  to  be  made,  plans  for  its  construction,  and 
in  selecting  the  materials  of  which  it  is  to  be  constructed. 
The  hoard  must  exercise  its  judgment  in  all  these  respects. 
This  is  imperative,  and  may  not  be  omitted.     When  that  19 
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done,  and  is  pat  in  peTmanent  and  definite  form,  sach  as  by 
accurate  plans,  specitications  and  descriptive  bills  of  ma- 
terials, giving  the  precise  amount,  quality  and  kind  of 
material  required,  with  an  estimate  of  the  cost;  with  noth- 
ing indefinite  or  uncertain,  but  altogether  definite  and  cer- 
tain as  provided  by  the  law,  the  board  has  exercised  its  dis- 
cretion— the  discretion  lodged  in  it  by  the  law,  so  that 
nothing  remains  but  to  ascertain  the  lowest  bidder  and 
award  the  contract.  In  such  case  it  becomes  the  legal  duty 
of  the  board  to  award  the  contract  to  the  lowest  bidder,  and 
mandamus  will  lie  to  compel  the  discharge  of  such  legal 
duty.  But  until  the  discretion  has  been  exercised  and  the 
decision  put  in  proper  form  by  definite  plans  and  bills  de- 
scribing the  precise  kind,  quality  and  amount  of  material, 
as  required  by  section  795,  Revised  Statutes,  it  still  re- 
mains a  matter  of  discretion  with  the  board,  and  its  exercise 

.  cannot  be  directed  or  controlled  by  mandamus. 

There  is  another  reason  why  the  relief  sought  by  relators 
in  this  case  should  not  be  allowed.  The  requirement  of  the 
law  is,  that  before  a  contract  can  properly  be  awarded  to  a 
bidder,  snch  bidder  must  first  give  a  good  and  sufficient 
bond,  conditioned  for  the  faithful  and   proper   performance 

.  of  the  contract  if  awarded,  etc.  This  also  would  seem  to  be 
a  condition  precedent  to  the  awarding  of  the  contract,  es- 
pecially if  the  board  so  requires.  The  offer  of  a  bond, 
properly  conditioned  and  with  proper  sureties,  should  ac- 
company the  proposal,  as  an  earnest  of  good  faith  and  to  en- 
title the  bid  to  consideration.  The  relators  in  this  case, 
did  not  give  oi  tender  such  a  bond,  and  so  have  not  pat 
themselves  in  such  position  that  it  becomes  the  legal  duty  of 
the  board  to  award  them  the  contract  on  their  proposal. 

From  any  view  we  are  able  to  take  of  the  cabe,  on  the  law 
and  facts  appearing,  we  do  not  find  a  sitnation  or  condition 
established  by  thp  evidence  submitted,  that    makes   it   the 

.  official  duty  of  the  board  of  commissioners,  respondents  in 
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this  case,  to  give  the  contract  for  furnishiDg  the  labor  and 
material  for  the  conBtruction  of  a  steam  heating  plant  in  the 
Crawford  county  conrt-houae  and  jail  to  the  relators.  In 
our  opinion  the  board  very  properly  rejected  all  the  pro- 
poaalfl  submitted, including  that  of  relators,  and  its  conduct 
is  commended  as  entirely  proper  and  in  accordance  with 
law.  The  finding  ie  against  the  relators,  and  their  petition 
ia  dismissed,  and  they  required  to  pay  the  costs. 

O,  J.  Marriott^  for  the  Relators. 

P.  W,  Pool,  Finley  &  Oallinger,  Beer,  Bennett  &  Mon- 
nett,  for  Respondents. 


(Third  Circuit— Logan  Co.,  O..  Circuit  Court-Oct.   Term,  1898.) 

Before  Day,  Price  and  NorriSt  JJ. 

THF  TOLEDO  ik  OHIO  CENTRAL  RAILWAY  CO.  v.  SUMNER 

A.  MARSH. 

•  Bill  of  Exceptions  filed  before  overruling  of  v  otion  for  new  trial — 
Effect — What  matters  before  reviewing  court — 

<i).  On  April  2od,  1898,  the  bill   of   ezoeptioDs   was  allowed    and 

signed,     made  a    part    of   the   record,   aod    filed    with     the 

papers  in  the  actiooi.     All    this    before    the   motioo    for    new 

trial    which  had     been    filed     within    the    three    days    was 

overruled,  and  before  judgment  was  entered  upon  the  verdict. 

Held,  that  the  action  of  the  court  in  that  regard  must  be  chal- 
lenged not  before,  but  after  the  court  has  acted.  And  that  the 
steps  to  save  for  review  those  matters  to  which  the  character 
of  error  can  only  be  imparted  by  the  trial  court  in  its  adverse 
adjudication  of  the  motion  for  new  trial,  or  by  its  decision, 
muse  he  taken  after  the  decision  Is  made  or  the  motion  is 
overruled. 

Presumption  that  charge  respnnaive  to  evidence — 
<2).  Wh3n  the  charge  is  in  all  things  applicable  to  the  issue 
tendered  by  the  pleading,  it  muRt  be  presum^'d^in  the  absence 
of  steps  taken  to  save  the  case  for  review  upon  the  evidence, 
that  there  was  su!  m'tted  to  the  jur}  at  the  trial  evidence  to 
support  the  issues  in  the  pleadings,  and  that  to  the  evidence 
00  given,  the  charge  is  responsive. 

OOFTBIOHT,  18d9,  BT  OABL  G.    lAHH. 

vol*    xviu — 28 
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Ejection  from  R.  R,  train — When  action  on  tort — 
(3).  Where  one  is  wrongfully  ejeo^ed  fcom  a  railway  train, even  in 
the  absence  of  the  use  of  ezcesBive  force  by  the  servants  of  the 
railroad  company,  and  whether  or  not  the  relation  of  the 
parties  originated  in  contract,  he  may  seek  hie  remedy  as  for 
tort. 

Ejection—  When  an  assault,  right  to  be  on  train   no  element   as   to 
right  to  recover-^ 

(4).  When  the  force  need  to  eject  amounts  to  wanton  assault,  the 

fact  as  to  whether  the  plaintiff  was  rightfully   or    wrongfully 

upon    the  train,  is  not  an  element  in   the   question  of    mere 

recovery. 

NOBBIS,  J. 

The  defendant  in  error,  Sumner  J.  Marsh,  in  bis  petition 
D  the  action  which  is  sought  to  be  reversed,  says,  that  be- 
fore the  23rd  of  September,  1896,  the  plaintiff  in  error,  the 
Toledo  &  Ohio  Central  Railroad  Company,  who  w^s  de- 
fendant below,  offered  and  advertised  to  carry  passengers 
on  the  23rd  and  24th  of  September,  from  West  Mansfield 
in  this  county,  to  the  city  of  Columbus,  to  return  on  the 
2oth  of  the  same  month,  for  $1.30,  and  advertised  that  it 
would  sell  tickets  for  this  purpose  at  its  ticket  office  at  West 
Mauafield  on  the  28rd  and  24th.  On  the  23rd  of  Septem- 
ber,  1896,  plaintiff  went  to  defendant's  ticket  office  at  West 
Mansfield  for  the  purpose  of  availing  himself  of  this  offer 
of  defendants,  to  sell  a  ticket  from  West  Mansfield  to  Col« 
nmbus  and  return  during  these  dates  for  Si. 30,  and  found 
no  agent  of  defendant  there  and  the  ticket  office  closed,  and 
could  not  for  this  reason  purchase  a  ticket  for  this  trip. 
When  the  train  came  and  slopped  at  the  station  of  West 
Mansfield,  he  entered  the  defendant's  cars  for  the  purpose 
of  making  this  journey  for  the  price  ndvertieed:  he  had  no 
ticket;  he  offered  the  conductor  one-half  of  the  advertised 
fare  from  West  Mansfield  to  Columbus  and  return,  namely, 
65  cents,  and  offered  to  purchase  of  the  conductor  a  ticket 
to  Columbus  and  return,  and  offered  to  buy  a  ticket  at  the 
first  stop  where  a  ticket  office  was  found    open,     to    buy   a 
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ticket  to  Colambus  and  return;  but  the  conductur  refused 
each  of  these  offers,  refused  to  allow  plaintiff  to  continue  on 
the  train,  and  he  and  the  brakeman,  all  agents  of  defendant 
company,  violently  and  with  wantonness,  and  with  unneces- 
sary force  ejected  him  from  the  train  at  a  point  six  miles 
from  his  home,  and  before  the  e'^d  of  the  journey,  and  in 
so  doing  maltreated  plaintiff  and  injured  him,  and  that  he 
was  thereby  caused  pain  and  suffering,  and  was  prevented 
from  attending  to  his  business  in  the  city  of  Columbus,  in 
all  to  his  damage  of  $2,000,  which  he  seeks  to  recover. 

Defendant  railway  company,  by  its  answer,  admits  that 
plaintiff  boarded  its  train  at  West  Mansfield,  which  left 
West  Mansfield  at  5-18  of  the  morning  of  the  23rd  of  Sep- 
tember, 1896,  and  offered  the  conductor  65  cents,  which 
the  conductor  refused  to  accept. 

It  admits  that  it  adyertised  to  sell  tickets  from  West 
Mansfield  to  Oolumbns  and  return  for  $1.30,  good  Septem^ 
ber  23,  24  and  25,  1896,  which  was  one-half  of  the  regular 
fare  for  said  trip,  and  denies  that  it  offered  to  carry  passen- 
gers on  said  trip  at  a  price  less  than  the  regular  fare,  other 
than  those  who  provided  themselves  with  these  round  trip 
tickets. 

Defendant  says  that  plaintiff  boarded  this  train  at  West 
Mansfield  with  full  knowledge  of  this,  and  knew  when  be 
went  to  West  Mansfield  that  be  could  not  purchase  a  ticket 
at  said  oflBce  at  that  time  of  day,  and  that  the  defendant  did 
not  require  or  have  its  oBSce  at  this  point  open  for  business 
of  any  kind  at  that  hour.  And  knew  when  be  got  on  the 
train  that  he  would  not  be  permitted  to  ride  at  reduced 
rates  without  a  ticket  permitting  to  do  so.  All  else  in  the 
petition  is  denied  by  the  answer. 

Plaintiff  says  in  his  reply  that  these  tickets  were  not  on 
sale  before  the  23rd  of  September,  and  that  on  the  day  be- 
fore, on  the  22nd  of  September.  1896,  plaintiff  informed  de- 
fendant^ s  ticket  agent  at  its  office  in  West   Mansfield,    that 
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be  intended  to  take  this  trip  on  this  morning  train  and 
would  want  an  excursion  ticket  as  offered  in  eaid  adytrtiae- 
ment,  and  that  defendant's  agent  did  not  inform  plaintiff 
that  no  ticket  would  be  on  sale  at  said  office  for  said  morn- 
ing train  for  said  trip,  and  that  defendant  is  precluded  by 
this  neglect  of  its  agent  from  making  said  defense. 

The  issues  thus  tendered  were  snbmUted  to  a  jury  in  the 
trial  court,  which  resulted  in  a  verdict  for  the  plaintiff  for 
the  sum  of  $443.75. 

On  the  2nd  day  of  April,  1898,  the  defendant,  plaintiff 
in  error  here,  presented  its  bill  of  exceptions  embodying 
the  evidence  at  the  trial  and  such  record  history  of  the 
proceedings  up  to  that  date,  as  it  is  the  office  of  a  bill 
of  exceptions  to  save,  which  bill  was  on  that  day  allowed, 
signed  and  ordered  to  be  made  a  part  of  the  record  and 
filed  with    the  papers    in  the  action. 

On  the  4th  day  of  April,  1898,  the  case  came  en  to  be 
heard  in  the  trial  court  upon  the  motion  to  set  nside  the 
verdict  and  for  a  new  trial,  which  motion  had  been  filed 
within  the  time  prescribed  by  law.  Upon  the  hearing  of 
this  motion,  on  the  suggestion  of  the  court,  plaintiff  sub- 
mitted to  entry  of  a  remittitur,  of  so  much  of  the  verdict  as 
exceeded  $300,  and  that  being  entered  the  motion  for  new 
trial  was  overruled  and  judgment  entered  upon  the  verdict 
for  $300,  to  all  of  which  defendant  excepted,  and  prosecutes 
error  here  for  purposes  of  reversal. 

The  errors  assigned  in  the  petition  in  the  case  are: 

First:  Error  in  admitting   evidence    offered   by   plaintiff. 

Second:  Error  in  rejecting  evidencefoffered  by  defendant 
to  sustain  the  issues  on  its  behalf. 

Third:  Error  in  the    charge  to  the  jury. 

Fourth:  That  the  verdict  is  not^suf  ported' by[the  weight 
'pf  the  evidence. 

Fifth:  The  verdict  is  contrary  to  law. 

Error  in  overruling  tbe"motion''for^new  trial. 
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Iq  the  motion  for  new  trial  are  the  additional  asaignmeDts, 
that  the  coart  erred  in  refusing  to  charge  the  'jury  as  re- 
qneated  by  defendant,  and  that  the  verdict  is  excessive. 

We  are  of  the  opinion  that  the  parts  of  the  record  of  this 
proceeding  which  are  dependent  for  review  upon  a  motion 
for  new  trial  and  a  refujal  by  the  trial  court  to  allow  the 
motion,  are  not  brought  into  this  record  and  presented  here 
for  investigation.  The  statute  providing  for  presenting  and 
allowing  bills  of  exceptions  and  fixing  the  time  within 
which  the  same  shall  be  done,  determines  the  period  to  be 
within  fifty  days  after  the  overruling  of  the  motion  for  new 
trial  or  the  decision  of  the  court  when  a  motion  for  new 
trial  is  not  necessary.  80  that  it  would  appear  that  the 
steps  to  save  for  review,  those  matters  to  which  the  charac- 
ter of  error  can  only  be  imparted  by  the  trial  court  in  its 
adverse  adjudication  of  the  motion  for  new  trial  or  in  its  de- 
cision, must  be  taken  after  the  decision  is  made  or  the  mo- 
tion IB  overruled,  otherwise  the  matter  has  not  been  finally 
determined  and  the  error  does  not  exist,  and  it  would  follow 
sorely  that  an  exception  to  an  error  that  has  not  been  com- 
mitted saves  nothing  as  in  this  case;  it  contemplates  trouble 
that  may  never  present  itself,and  a  mistake  that  the  chances 
are  at  least  even  will  never  be  made. 

The  right  to  review  this  case  on  the  weight  of  the  evi- 
dence, or  on  the  claim  of  excessive  damages  found  by  the 
verdict  which  can  only  be  determined  upon  examination  of 
the  evidence;  or  on  the  error  claimed  by  refusing  to  charge 
as  requested  which  is  assigned  in  the  motion  for  new  trial, 
bat  not  in  the  petition  in  error;  or  upon  the  overruling  of 
the  motion  for  new  trial,  should  be  saved  in  the  manner 
pointed  ont;  that  is  in  challenging  the  action  of  the  court 
not  before,   bat  after  the  court  has  acted. 

So  the  matters  assigned  for  error  which  preceded  the 
motion  and  do  not  arise  upon  it  for  review  are: 

First:  Error  in  the  admission  of  evidence  over  the  de- 
fendtint*8  objection. 


n 
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Second:  Error  in  rejecting  evidence  offered  by  defendant 
in  its  behalf. 

Third:  Error  in  the  charge  to  the  jury  as  given. 

Fourth:  That  the  verdict  is  contrary  to  law — that  is  here 
to  say,  not  that  it  is  illegal  because  not  supported  by  the 
evidence;  but  that  the  verdict  was  induced  by  and  rests  up- 
on some  erroneous  exposition  of  the    law  by  the  trial  court. 

As  to  the  assignments  that  there  is  error  in  the  admis- 
sion and  in  the  rejection  of  evidence,  we  have  examined  the 
record  carefully  with  this  in  view,  and  iiid  nothing  in  this 
regard  to  the  prejudice  of  the  plaintiff  in    error. 

As  to  the  charge  as  given,  we  have  inspected  it  thor- 
oughly and  6nd  that  it  fully  covers  all  the  issues  and  cor- 
rectly gives  the  law  applicable  to  the  controversy  as  present- 
ed by  the  pleadings.  And  this  is  as  far  as  we  can  go  in  the 
direction  indicated  by  this  assignment  of  error,  because  the 
evidence  is  not  here  for  review,  and  we  may  not  measure 
how  far  it  is  or  is  not  applicable  to  the  facts  as  shown  by 
the  evidence. 

The  plaintiff  asserts  that  the  defendant  offered  by  adver- 
tisement to  sell  him  a  ticket  from  West  Mansfield  to  Co- 
lumbus and  return  for  $1.80,  good  on  the  28rd,  24th  and 
25th  of  September,  1896.  That  he  went  to  its  ticket  agent 
at  West  Mansfield  on  the  22nd  of  September,  and  notified 
and  informed  defendant's  ticket  agent  there  at  defendant's 
ticket  office,  that  be  would  be  there  on  the  morning  of  the 
23rd  to  buy  a  ticket  of  the  kind  offered,  for  the  purpose  of 
riding  to  Columbus  on  that  morning  train.  That  was  a 
train  upon  which  a  ticket  of  that  character  warranted  a  rid^. 
He  went  there  before  the  train  came,  could  get  no  ticket 
because  the  office  was  closed;  got  onto  the  train  without  a 
ticket,  made  offer  of  reduced  rate  to  Columbus  which  was 
refused  by  the  conductor,  who  plaintiff  says  by  wanton  and 
excessive  violence  ejected  him  from  the  train,  and  that  he 
was  by  this  act  of  the  conductor's  physically    injured.     Of 
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the  aalient  points  of  plaintiff's  case  as  he  thus  states  it,  de- 
fendant makes  denial,  and  we  find  that  to  these  issues,  the 
charge  is  in  all  things  full  and  applicable.  And  we  must  in 
the  absence  of  something  to  the  contrary  upon  the  record 
appealing, conclude  that  there  was  evidence  which  supported 
these  issues  on  behalf  of  plaintiff  and  to  which  the  charge 
of  the  court  was  responsive. 

Without  commenting  upon  the  cases  cited  by  plaintiff  in 
error  and.which  we  have  carefully  examined  and  which,  in 
the  absence  of  excessive  force,  seem  to  point  to  the  contract 
for  remedy,  and  not  to  any  remedy  in  tort.  We  are  in- 
clined to  the  contrary  holding  as  supported  by  the 
best  guarded  reasons  and  authority,  to  use  the  language 
in  the  Railway  Company  v.  Reynolds,  55  Ohio  St.,  384, 
that  in  such  case,  '^a  railway  company  will  be  made  liable  by 
the  act  of  its  agent  in  following  its  rules,  where  the  appear- 
ances on  which  he  acted  was  created  by  the  fault  of  another 
agent  of  which  he  had  no  knowledge.  Such  a  contingency 
is  a  risk  incident  to  the  privilege  of  making  rules,  and  the 
company  should  suffer  for  the  fault  of  its  agent  that  causes 
the  mistake   rather  than  an  innocent  person." 

Here,in  this  case.is  the  further  element  of  excessive  force 
and  wanton  assault,  which,  with  all  else  eliminated,  and 
whether  plaintiff  was  in  said  car  by  right  or  wrong,  sup- 
ports the  action  and  warrants  the  exposition  of  the  law  as 
given  in  the  charge  and  the  conclusion  of  the  jury  as  evi- 
denced by  the  verdict.  Finding  no  error  on  the  face  of  the 
record  to  the  prejudice  of  plaintiff  in  error,  the  judgment 
is  aflBrmed  at  costs  of  plaintiff  in  error,  and  the  case  is  re- 
manded for  execution. 

Ocorge  E,  Crane,  and  Doyle  &  Lewis,  for  Plaintiff  in 
Error. 

Hounstine  &  Huston,  for  Defendants  in  Error. 
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Kewish  et  al.  v.  Wire. 


(Seventh  Circuit— Lake  Co.,  0.,  Circuit  Court -Feb.  Term,  1899.) 

Before  Burrows  and  MarviD,  JJ. 
LAMAR.  KEWISH  et  aL  v.  WILLIAM  WIRE. 

Inju  n  c  Hon — Appeal — 
When  a  party  deairea  to  appeal  to  the  circuit  court,  from  an  in- 
terlocutory order  made  by  the  court  of  common  picas  vacat- 
ing an  injunction,  and  said  last  named  court  by  its  order  sus- 
pends the  operation  of  the  order  of  vacation  of  the  injunction 
for  ten  days*  the  party  desiring  so  to  appeal  may  perfect  the 
same  by  giving  the  notice  and  entering  into  the  uiKiertaking 
provided  by  law,  and  the  refusal  of  two  judfires  of  the  circuit 
court  in  vacation,  to  order  a  suspension  of  the  oider  of  dis- 
solution, will  not  have  the  efifect  of  defeating  the  appeal. 

Marvin,  J. 

The  case  of  Eewisb  et  al.  against  William  Wire  is  before 
us  on  a  motion  to  dismiss  the  proceedings  in  this  court, 
and  though  we  have  not  seen  the  transcript,  we  learn  from 
the  statement  of  counsel  that  the  action  was  begun  in  the 
court  of  common  pleas,  and  the  relief  sought  for  was  an  in- 
junction to  prevent  the  taking  off  of  certain  timber  from 
lands,   and  for  damages  as  well. 

A  preliminary  injunction  was  allowed  by  the  court  of 
common  pleas,  and  thereafter  a  motion  was  made  to  vacate 
that  injunction.  That  motion  was  sustained.  Notice  of 
appeal  was  given  and  an  undertaking  entered  into,  as  re- 
quired by  statute  for  an  appeal.  The  court  of  common 
pleas,  when  it  sustained  the  motion  to  vacate  the  injunc- 
tion, ordered  that  the  order  vacating  the  injunction  should 
be  suspended  for  the  period  of  ten  days,  and  within  that  ten 
days,  as  we  understand  it,  a  motion  was  made  before  two  of 
the  judges  of  this  court  at  chambers  for  an  order  to  sus- 
pend the  operation  of  the  order  vacating  the  injunction. 
That  was  refused,  and  it  is  now  urged,  in  support  of  the 
motion  made  here,  that  there  is  no  case  properly  in  this 
court — that  there  is  no  appeal  here. 
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The  sectioD  of  the  atatates  which  provides  for  an  appeal 
from  an  order  vacating  a  preliminary  injunction,  is  5226, 
and  reads: 

*'Id  addition  to  the  cases  and  matters  specially  pro- 
vided for,  an  appeal  may  be  taken  to  the  circuit  court 
by  a  party  or  other  person  directly  affected,  from  a  judg 
ment  or  final  order  in  a  civil  action  rendered  by  the  com- 
mon pleas  court  and  of  which  it  had  original  jurisdiction, 
if  the  right  to  demand  a  jury  therein  did  not  exist,  and 
from  an  interlocutory  order  made  by  the  common  pleas 
court,  or  a  judge  thereof,  dissolving  an  injunction,  in  a 
case  of  which  it  had  original  jurisdiction;  but  such  interlo- 
cutory order  dissolving  such  injunction  shall  not  be  sus- 
pended by  the  appeal,  except  by  the  order  of  the  circuit 
court,  or  two  judge  thereof  in  vacation,  on  reasonable  no- 
tice to  the  adverse  party;  provided  that  the  court  or  judge 
may,  at  the  time  of  making  such  interlocutory  order,  upon 
good  cause  shown,  suspend  the  operation  thereof  for  any 
period  not  exceeding  ten  days,  within  which  period  the 
party  appealing  may  perfect  the  appeal.'' 

It  will  be  observed  that  the  language  of  the  statute  indi- 
cates that  there  may  be  an  appeal  without  any  suspension 
of  the  order  vacating  the  injunction.  The  court  of  common 
pleas,  when  it  makes  its  order  vacating  the  injunction  which 
was  theretofore  allowed,  may  or  may  not  suspend  the  oper- 
ation of  the  order  thus  vacating  the  injunction,  for  ten  days. 

It  is  not,  as  it  seems  to  us,one  of  the  essentials  to  ^n  ap- 
peal from  an  order  of  this  kind  that  the  court  or  judge  mak- 
ing the  order  of  vacation  shall  suspend  the  operation  of  it 
for  ten  days.  The  court,  or  judge,  may  or  may  not  suspend 
the  operation.  But  the  order  is  appealable,  by  the  terms  of 
the  statute,  without  reference  to  whether  or  not  there  is  a 
saBpension  of  the  operation  of  the  order,  and  that  the  su- 
preme court  have  held  that  there  may  be  an  qppeal  without 
interference  of  the  circuit  court  or  any  judges  of  the  circuit 
court,  and  without  any  action  on  the  part  of  such  judges, 
we  think  is  manifest  from  the  case  to  which    our    attention 
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WR8  called  bj  coansel  oo  the  bearing  of  this  motion — The 
Traeteee  v.  McClaDnabaD,iD  the  53  Ohio  State  Reports,  be- 
ginning on  page  403.  Jadge  Williams  in  the  opinion,  at 
page  407,  says  in  reciting  tbe  history  of  the  case  then  be- 
ing passed  upon:  ''After  tbe  appeal  was  perfected,  tbe 
operation  of  tbe  order  of  dissolution  was  suspended,  by  two 
judges  of  the  circuit  court,  until  tbe  appeal  could  be  heard. '' 

Tbe  appeal  was  perfected  before  tbe  judges  acted.  From 
what  has  been  said  and  from  what  has  been  read,  we  are  of 
the  opinion  that  there  is  a  proper  appeal  in  this  case  now  in 
tbis  court,  and  that  the  motion  to  dismiss  tbe  proceedings 
must  be  overruled. 

In  this  view  we  are  strengthened  by  comparison  of  the 
statutes  as  they  existed  before  the  present  statute  was  in  the 
terms  in  which  it  now  is. 

In  tbe  statutes  of  Swan  &  Critchfield,  at  page  1157,  sec- 
tion 694,  this  language  is  used: 

''That  appeals  may  be  taken  from  all  final  judgments, 
orders  or  decrees  in  civil  actions  in  which  tbe  parties  hare 
not  tbe  right  by  virtue  of  the  laws  of  this  state,  to  demand 
a  trial  by  jury,  and  interlocutory  orders  dissolving  injunc- 
tions rendered  by  any  court  of  common  pleas  in  this  state 
in  which  it  has  original  jurisdiction,  by  any  party  against 
whom  such  judgment  of  order  shall  be  rendered  or  who  may 
be  affected  thereby,  to  tbe  district  court,  and  the  action  so 
appealed  shall  be  again  tried,  heard  and  decided  in  the  dis- 
trict court  in  tbe  same  manner  as  though  tbe  said  district 
could  bad  original  jurisdir  tiou  of  the  action". 

It  is  provided,  as  will  be  seen,  by  this  section  for  an  ap- 
peal in  a  case  where  an  order  is  made,  as  in  the  present 
case,  without  any  suggestion  of  any  action  on  the  part  of 
tbe  judges  of  the  district  court,  which  court  is  succeeded  by 
tbe  cicruit  court  under  tbe  present  judicial  system.  In  the 
statutes  published  in  1880,  section  5226,  as  it  then  stood, 
reads: 

*'In  addition  to  the  cases  and  matters  specially    provided 
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for,  sucb  appeal  may  be  taken  by  tbe  part;  or  other  person 
directly  affected  from  a  judgment  or  final  order  in  a  civil 
action  rendered  b;  tbe  court  of  common  pleas,  and  of 
which  it  had  original  jurisdiction,  if  tbe  right  to  demand  a 
jury  therein  did  not  exist,  and  from  an  interlocutory  order 
made  by  the  court  of  common  pleas  or  a  judge  thereof  dis- 
solving an  injunction  in  a  case  of  which  that  court  had 
original  jurisdiction;  but  such  interlocutory  order  dissolv- 
ing such  injunction  shall  not  be  suspended  by  the  appeal 
except  by  order  of  the  district  court  or  any  two  judges 
thereof  in  vacation,  on  notice  to  the  adverse  party. ^' 

So  it  seems  to  have  been  the  policy  of  the  law  in  Ohio, 
for  many  years,  that  an  order  made  by  the  court  of  common 
pleas  in  a  proper  case,  dissolving  an  injunction  which  had 
theretofore  been  allowed,  might  be  appealed  from  to  the 
district  court,  when  there  was  a  district  court,  and  to  the 
circuit  court  when  that  court  came  into  existence,  and  the 
present  statute,  it  seems  to  us  very  clearly,  did  not  in  any 
way  lessen  that  right.  The  right  exists  just  the  same,  and 
except  for  the  provision  of  the  statute  as  it  now  is  and  as  it 
existed  in  1880,  there  would  have  been  no  suspension  of 
the  operation  of  the  order  vacating  the  injunction.  But 
now  a  party  may  have  the  appeal,  and  in  addition  thereto 
may  have  tbe  right  to  apply  to  the  circuit  court  or  to  two 
judges' thereof  for  an  order  suspending  the  operation  of  the 
order  dissolving  the  injunction. 

It  seems  to  us  clear  that  the  case  is  here  on  appeal, 
that  is  so  much  of  the  case  as  is  involved  in  the  vacation 
of  the  preliminary  injunction.  The  motion,  therefore,  is 
o\erruled. 

Tuttle  &  Tutfle,  for  Plaintiffs. 

Homer  Harper,  O.  W.  Alvord,  and  E.  F.  Bldkely^  for 
Defendant. 
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(First  Circuit—Hamiltoo  Co.,  0.,  Circuit  Court— Oct.  Term,  ]898.> 

Before  Smith ,  Swing  and  Coz,  JJ. 
GEORGE  GILL  v.  BARNEY  SEALBRIDHE. 

Laws  giving  probate  court  of  one  county  special  Jurisdictwn   con- 
stitutional— 

(L)    The  legislature,  under  the  express  terms    of    sec.  8,    art.   4 

of  the  constitution  which  provides  for  the    jurisdiction  of  all ' 

probate  courts,  ''and  such  other  jurisdiction  in   an^   county   or 

counties  as  may  be  provided  by  law^',has  authority  to  give  to 

the  probatecourt  of  Butler  county  jurisdiction  concurrent  with 

that  of  the  common  pleas  court  in  actions,  (1)  for  the  partition 

of  real  property,  (2)  for  the  sale  of  real   or  personal  property 

under  a  mortgage    lien   or  other    incumbrance,    and    (3)  for 

divorce  and  alimony,  and  for  alimony  alone   and    custody   of 

children. 

Laws  conferring  special  powers  on  Common  Pleas  or  Circuit  Court 
of  one  county,  unconstitutional — 

(2.)  Any  law  which  relates  to  and  regulates  the  jurisdiction  of 
the  court  of  common  pleas  is  a  law  of  a  general  nature,  and 
must  by  the  terms  of  the  constitution  have  a  uniform  oper- 
ation througout  the  state.  Therefore  sec.  2  of  the  act  of  May 
14,  1894,  (91  O.  L.,  791)  which  attempts  to  confer  upon  the 
court  of  common  pleas  of  Butler  county  the  right  and  juris- 
diction to  transfer  to  the  probate  court  of  the  county  all  cases 
then  pending  in  said  common  pleas  court  on  appeal  from 
justices  of  the  peace,  or  which  might  thereafter  be  appealed 
to  said  court,  to  the  probate  court,  and  to  confer  jurisdiction 
on  said  last  named  court  to  hear  and  determine  the  same,  is 
unconstitutional.  For  the  same  re'ason,  sec.  3.  of  said  act, 
which  provides  that  in  all  such  actions  appeals  from  the  de- 
cision of  the  probate  court  shall  be  filed  in  the  circuit  court, 

and  that  petitions  in  error  to  reverse   such   judgments   of   the 

probate  court  shall  be  Bled  in  the  circuit  court,  must  be  held 
to   be  invalid. 

Error  to  the  Court  of  Common  Pleas  of  Butler  county. 

Smith,  J. 

It  appears  from  the  papers  in  this  case  that  on  November 
15th,  1888,  the  plaintiff  in  error,  Gill,  commenced  a  pro- 
ceeding in  replevin  before  a  justice  of  the  peace  of  Butler 
county  against  Sealbridge  to  recover  the  possession   of  one 
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"stad  colt",  of  which  he  said  he  was  the  owner,  and  which 
the  defendant  wrongfully  detained  from  him,  and  to  recover 
damages  for  sacb  detention.  The  wiit  issued  to  the  con- 
stable wa6  duly  served  and  the  horse  taken  and  delivered  to 
plaintiff,  and  a  bond  given,  the  horse  having  been  appraised 
at  $200.00.  When  the  parties  appeared  for  trial,  on  the 
motion  of  the  defendant,  the  plaintiff  was  ordered  to  give 
security  for  costs.  This  he  refused  to  do,  and  thereupon 
the  justice  dismissed  the  suit  of  plaintiff  and  heard  evidence 
as  to  the  damages  of  the  defendant,  and  rendered  a  judg- 
ment in  his  favor  against  the  plaintiff  for  $200.00  and  costs. 
From  this  judgment  the  plaintiff  appealed  to  the  court  of 
common  pleas,  and  the  transcript  was  duly  filed  in  said 
court. 

In  January,  1889,  a  petition  was  filed,  and  on  September 
11,  a  motion  for  security  for  costs  was  filed,  and  which  was 
furnished  in  September,  1894,  and  on  November  21st,  1889, 
an  answer  was  filed  by  leave.  In  1894,  the  case  was  trans- 
ferred by  the  common  pleas  court  to  the  probate  court  for 
trial  under  the  act  found  in  91  Ohio  Laws,  791.  In 
May,  1896,  it  being  made  to  appear  to  the  probate  court 
that  the  papers  in  the  case  were  lost  or  mislaid,  leave  was 
given  plaintiff  to  substitute  a  new  transcript  and  petition, 
which  was  ordered  to  be  done  by  July  Ist,  1896.  On  July 
8th,  1897,  it  being  made  to  appear  to  the  court  that  the 
transcript  and  all  the  pleadings  had  been  mislaid,  including 
defendant's  answer,  leave  was  given  the  defendant  to  sub- 
stitute and  file  a  copy  of  the  transcript  and  answer,  which 
was  then  done.  On  the  same  day  is  an  entry  showing  that 
the  parties  came,  and  a  jury  was  impanelled  and  sworn  and 
trial  had,  and  a  verdict  for  defendant,  and  his  damages  as- 
sessed at  $400.00.  No  judgment  was  rendered  on  this  ver- 
dict, bat  on  the  next  day  appears  an  entry  on  the  journal 
(July  9th,  1897),  showing  an  appearance  of  defendant,  but 
the  plaintiff  had  failed  to  appear  and  had    failed  to  substit- 
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ate  copieB  of  pleadiDga,  which  were  still  lost  or  mielaid, 
and  that  defendant  was  allowed  to  61ea  doly  certified  trans- 
cript from  the  docket  of  the  jnetice  and  a  copy  of  the  an- 
swer filed  by  him  in  the  case,  and  that  this  was  done;  and 
that  as  plaintiff  failed  to  appear  and  prosecnte  the  case,  a 
jary  be  impanelled  to  inquire  into  the  right  of  property  and 
the  right  of  possession  of  the  defendant  in  said  property. 
And  a  jury  being  impanelled  and  sworn  and  a  trial  had,  the 
jary  found  that  the  right  of  property  and  to  the  possession 
of  the  property  was  in  the  defendant  at  the  commencement 
of  the  action, and  assessed  his  damages  at  S400. 00, and  there- 
upon judgment  was  rendered  by  the  court  in  favor  of  de- 
fendant against  the  plaintiff  for  said  sum  of  1400.00  and 
costs.  A  motion  for  a  new  trial  was  filed  but  ovenuled  by 
the  court,  on  the  remittitur  by  the  defendant  of  SlOO.OO  of 
the  judgment,  and  the  judgment  then  rendered  for  the 
$300.00.  No  bill  of  exceptions  was  ever  allowed,  and  the 
question  is  whether  on  the  face  of  the  record  this  judgment 
was  erroneous. 

It  is  claimed  by  counsel  that  there  was  error  committed 
to  the  prejudice  of  the  plaintiff  in  error  in  quite  a  number  of 
particulars,  among  others  in  these: 

**  First.  That  the  probate  court  erred  in  rendering  a 
judgment  on  Jaly  9th,  1897,  against  the  plaintiff  in  error, 
and  in  the  rendition  of  the  judgment  of  February  24th, 
1898,  modifying  the  judgment  of  July  9tb,  1897,  and  ren- 
dering the  jadgment  for  S300.00,when  there  was  a  judg- 
ment for  defendant  in  the  same  subject  matter  for  $400.00. " 

In  fact,  there  was  no  juc'gment  entered  on  the  verdict,  which 
appears  to  have  been  entered  on  July  8tb.  It  is  reasonable 
to  suppose  from  what  appears,  that  the  case  was  submitted 
to  the  jury  but  once,  though  the  entry  shows  two  trials  by 
the  same  jury,  one  on  the  8th  and  one  on  the  9th.  Doubt- 
less there  have  been  two  entries  by  mistake  of  the  one  sub- 
mission to  the  jury  and  the  one  verdict.      When  the  second 
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was  entered,  the  first  should  have  be3n  stricken  out,  but  it 
was  not  done.  But  even  if  there  were  two  verdicts,  as 
judgment  was  not  entered  on  the  first,  we  see  no  prejudice 
to  the  plaintiff  in  error. 

Second.  It  is  claimed  that  when  the  answer  of  the  de- 
fendant asked  damages  in  the  sum  of  $400.00,  the  probate 
court  had  no  jurisdiction  to  try  the  issue,  as  the  justice 
from  whose  docket  the  case  was  appealed, only  had  jurisdic- 
tion as  to  cases  involving  $300.00  or    less. 

No  claim  for  damages  was  made  bj  defendant  in  the 
justice's  court  by  way  of  answer.  The  property  was 
appraised  at  $200.00,  and  the  justice  had  jurisdiction 
to  try  the  case.  Hib  decision  was  appealed  from.  The 
common  pleas  then  bad  jurisdiction  of  the  case  on 
appeal.  The  filing  of  an  answer  by  defendant  in  the 
common  pleas  claiming  damages  in  the  sum  of  $400.00 
did  not  deprive  that  court  of  jurisdiction  to  proceed  to 
try  it.  Under  such  circumstances  our  opinion  is  that 
the  defendant  was  entitled  to  claim  damages  over 
$800.00,  and  if  proved, to  recover  that  amount.  I  would  be 
singular  if  the  plaintiff  in  such  a  case,  when  the  property 
was  appraised  at  less  than  $300.00,  and  a  trial  had  in  the 
justice's  court,  and  the  case  appealed  to  the  common  pleas, 
could  not  there  recover  his  real  damages.  Certainly  he  might 
do  so,  if  the  property  were  appraised  by  the  constable  and 
appraisers  at  over  $300.00,  and  the  case  then  certified  to 
the  common  pleas  under  the  provisions  of  the  statute  But 
in  fact,  judgment  was  only  rendered  for  $300.00. 

Third.  We  see  no  error  in  the  action  of  the  court  in  al- 
lowing defendant  to  file  a  copy  of  his  answer  and  of  the 
transcript.  The  plaintiff  had  been  ordered  to  do  so  long 
before  and  had  failed  to  comply  with  the  order. 

Fourth.  It  is  claimed  that  plaintiff's  counsel  had  no 
notice  of  the  case  being  set  for  trial.  This  does  not  appear 
from  the  record.    Full  notice  may  have  been  given  to  them, 
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and  for  all  that  appears,  'they  may  have  beeo  present  at  the 
trial. 

Fifth.  It  is  claimed  that  the  verdict  in  the  case  did 
not  comply  with  the  law  of  1891,  88  O.  L.,  275.  This  ac- 
tion,  as  we  held  in  another  case,  having  been  brought  long 
before  the  passage  of  the  amendment,  was  not  governed  by 
its  provisions,  and  the  form  of  the  verdict  was  correct. 

Sixth.  It  is  further  claimed  that  this  judgment  is  illeg- 
al and  is  a  nullity,  for  the  reason  that  the  statute  passed 
May  14th,  1894,  (91  O.  L.,  791),  ''enlarging  the  juTisdic- 
tion  of  the  probate  court  in  certain  countiee'\  and  which  at 
the  time  of  its  passage,  and  perhaps  at  this  time,  only 
affects  the  couuty  of  Batler,  is  in  contravention  of  the  con- 
stitution of  the  state.  That  is,  that  the  legislature  had  not 
the  right,  as  is  done  by  the  statute,  to  give  to  the  probate 
court  of  one  or  more  counties,  jurisdiction  in  partition  cases, 
actions  for  the  sale  of  real  property  under  a  mortgage  lien,  ac- 
tions for  divorce,  etc.,  or  to  hear  and  determine  cases  ap- 
pealed to  the  court  of  common  pleas  which  may  be  trans- 
ferred to  it  by  said  court,  when  in  other  counties  of  the 
state,  probate  courts  have  no  such  jurisdiction.  The  ques- 
tion then  is,  whether  under  the  constitution  of  this  state, 
such  power  and  jurisdiction  can  be  conferred  on  one  only 
of  the  probate  courts  of  the  state.  Section  8,  of  article  4, 
of  the  constitution,  after  providing  for  and  specifying  what 
jurisdiction  every  probate  court  in  the  state  shall  have, 
says,  ''And  such  other  jurisdiction  in  any  county  or  coon- 
ties  as  may  be  provided  by  law^'.  And  then  the  furthet 
question  arises  whether  on  other  grounds  this  statute  is  in 
conflict  with  any  of  the  provisions  of  the  constitution,  so  as 
to  make  the  same  or  other  part  thereof  invalid  for  this 
reason. 

In  my  opinion  the  legislature,  under  the  express  terms  of 
the  section  of  the  constitution  <)lreadj  quoted,  section  8, 
article  4,  which  provides  for  the  jurisdiction  of  all    probate 
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coartSy  ^*and  sncb  other  jarifldiction  in  any  coanty  or 
coanties  as  may  be  provided  by  law'',  baa  authority,  to  do 
what  was  attempted  to  be  done  by  the  first  section  of  the 
act  in  question — that  is,  to  give  to  the  probate  court  of 
Butler  county  jurisdiction  concurrent  with  that  of  the  com* 
mon  pleas  court  in  actions,  (1)  for  the  partition  of  real 
property,  (2)  for  the  sale  of  real  or  personal  property  under 
a  mortgage  lien  or  other  incumbrance,  and  (3)  for  divorce 
and  alimony,  and  for  alimony  alone  and  custody  of  child- 
ren. It  seems  to  be  the  plain  meaning  of  this  provision  of 
the  constitution  that  a  probate  court  in  one  or  more  counties 
may  have  given  to  it  by  the  legislature  jurisdiction  not  con- 
ferred upon  other  probate  courts  unless  thereby  other  con- 
stitutional provisions  are  infringed  upon,  and  such  was  the 
distinct  holding  of  Judge  Ranney  in  deciding  the  case  of 
Giesy  v.  R.  R.,  4  Ohio  St.,  308,  at  page  320,  and  of  Judge 
Scott  in  deciding  the  case  of  Kelley  v.  State,  6  Ohio  St., 
269,  at  page  272,  and  wi4hout  any  dissent  on  this  point. 
We  think  therefore  that  section  1,  of  the  act  is  a  valid  law. 
Section  2,  of  this  statute  attempts  to  confer  upon  the 
court  of  common  pleas  of  Butler  county  the  right  and  juris- 
diction to  transfer  to  the  probate  court  of  the  county  all 
cases  then  pending  in  said  common  pleas  court  on  appeal 
from  justices  of  the  peace,  or  which  might  thereafter  be  ap- 
pealed to  said  court,  to  the  probate  court,  and  to  confer 
jurisdiction  on  said  last  named  court  to  hear  and  determine 
the  same.  It  is  expressly  held  in  the  case  of  Kelley  v.  The 
State,  6  Ohio  St.,  269,  that  any  law  which  relates  to  and 
regulates  the  jurisdiction  of  the  court  of  common  pleas  is  a 
law  of  a  general  nature,  and  must  by  the  terms  of  another 
section  of  the  constitution  have  a  uniform  operation  through- 
out the  state.  It  is  clear  that  the  section  of  the  law  under 
discussion  does  not  do  so.  It  applies  only  to  Butler  county, 
and  no  other  court  of  common  pleas  in    the    state    has   the 
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right  or  authority  to  transfer  cases  pending  in  that  coart 
to  a  probate  court  for  trial,  and  we  are  of  the  opinion  there- 
fore that  this  whole  section  is  invalid,  and  that  the  court  of 
common  pleas  had  no  right  to  transfer  this  case  to  the  pro^ 
bate  court,  and  consequently  that  the  probate  court  had  no 
right  or  jurisdiction  to  try  it,  and  that  its  action  was  a  nul- 
lity. For  the  same  reasons,  the  provisions  of  section  8,  of 
the  act,  which  provides  that  in  all  such  actions  appeals  from 
the  decision  of  the  probate  court  shall  be  filed  in  thecircait 
court,  and  that  petitions  in  error  to  reverse  such  judgments 
of  the  probate  court  shall  be  filed  in  the  circuit  court,  mast 
be  held  to  be  invalid.  They  not  only  deprive  the  court  of 
common  pleas  of  Butler  county  of  the  right  conferred  by 
other  statutes  to  entertain  appeals  and  petitions  in  error  in 
proper  cases  from  entertaining  the  same,  thus  changing  the 
jurisdiction  of  that  court,  but  attempt  to  do  the  same  with 
the  jurisdiction  of  the  circuit  court,  in  giving  it  rights  not 
<!onferred  upon  any  other  circuit  court  in  the  state.  These 
provisions  also  must  be  held  to  be  invalid.  The  result  of 
this  holding  is  that  this  court  has  no  jurisdiction  whatever 
to  hear  or  determine  the  question,  whether  the  probate 
court  erred  in  the  rendition  of  the  judgment  complained  of; 
and  the  case  must  be  stricken  from  the  docket. 

Morey^  Andrews  &  Morey,  for  Plaintiffs  in  Error. 

A.  F,  Hume,  for  Defendant  in  Error. 


(Fifth  Circuit— Licking  Co.,  O.,  Circuit  Court— Mar.  Term,  1898.) 

Before  Adams,  Douglass  and  Voorbees,  JJ. 

TEIE  STATE  OP  OHIO  ex  rel.  THOMAS  B.  FULTON  v.  THE 
BOARD  OF  DEPUTY  ^lATE  SUPERVISORS  OF  LICKING 
COUNTY,  OHIO,  et  al. 

Election^Sec.  9  of  Election  Law—Requirementi  not  mandatory — 
(1).  The    requirement    of  section  9,  of  the  GlectioD    Laws  of  Ohio* 
(93  Ohio  Laws,  189),  that  in  cities  where  the    voters  are  regis- 
tered, the  nomination  of  city  officers  shall  be  filed  with  the  city 
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board  of  electioDs  not  less  than  fifteen  (15)  days  previous  to  the 
day  of  election,  is  not  mandatory. 

Satue — Filing  of  certificate  of  nominations — 

2).  Where  it  appears  that  such  certificate  has  been  filed  in  ample 
time  in  which  to  advertise  for  bids  and  print  the  ballots,  and 
no  objection  is  made  otherwise,  except  as  to  the  precise  time  in 
which  it  was  done,  and  that  the  non-observance  in  this  regard 
could  not  afifeot  the  result  of  the  election,  its  fairness  or  hon- 
esty, such  certificate  so  filed  will  be  deemed  to  be  filed  in  time, 
notwithstanding  the  requirement  of  the  statute  is  mandatory 
in  form. 

Same—Filing  original  instead  of  eertifM  copy — 
(3).  That  the  duty  imposed  by  section  13  (93  Ohio  Laws,  190), 
relative  to  the  transmission  of  certified  copies  of  certificates  of 
nomination,  is  legally  performed  when  suoh  3oard  has  duly  cer- 
tified the  original  certificate  instead  of  a  copy  thereof  as  pro- 
vided by  tnis  section. 

Mandamus. 

voobhees,  j. 

The  case  of  The  State  of  Ohio,  ez  rel.  Thomas  B.  Fulton 
v.  The  Board  of  Deputy  State  Sapervieors  of  Licking  coan- 
ty,  Ohio,  and  William  Ohriatian,  Andrew  J.  Crilley,  James 
J.  Hill,  Samuel  Woolway,  as  Deputy  Stale  Supervisors  of 
Elections  for  Licking  county,  and  Robert  W.  Howard,  as 
Clerk  of  said  Deputy  State  Supervisors,  is  a  proceeding  in 
mandamus  to  compel  the  defendant  Board  to  print  the 
tickets  for  the  democratic  party  nominated  at  a  convention 
held  in  this  city. 

Our  attention  will  be  first  directed  to  the  demurrer  of  the 
Board  filed  to  the  petition.  It  is  claimed  by  the  demurrant 
that  the  petition  does  not  state  facts  sufficient  to  entitle 
plaintiff  to  the  relief,  because  the  certificate  was  not  filed 
with  the  Board  of  Elections  of  this  city,  it  being  a  city  re- 
quiring registration. 

The  petition  does  not  disclose  the  fact  that  Newark  is 
such  a  city.  There  is  no  allegation  in  the  petition  that 
would  require  the  certificate  to  be  filed  with  any  other  Board 
than  as  indicated  by  the  facts  set  forth  in  the  petition;  and 
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it  ia  not  neceaaary  to  conanme  time  in  the  conaideration  of 
the  qaeation  raiaed  by  the  demurrer;  and  therefore  the  de* 
mnrrer  will  be  overrnled. 

Thia  bringa  na  to  the  conaideration  of  the  qaeationa  that 
are  presented  by  the  anawer  and  reply  that  have  been  filed 
in  the  action. 

We  may  anmmarize  the  facta  as  admitted  by  the  plead- 
inga,  and  aa  fonnd  by  the  court,  aa  follows: 

*^0n  March  4th,  1899,  at  a  primary  convention  held  by 
the  democrats  of  Newark,  the  relator,  T.  B.  Falton,  waa 
nominated  for  the  oflSce  of  city  aolicitor,  and  others  were 
nominated  for  variona  officea  as  set  forth  in  tbe  petition. 
The  chairman  and  aecretary  of  aaid  primary,  or  convention, 
made  oat  in  doe  form  of  law  a  certificate  of  all  of  aaid 
nominations,  and  duly  verified  the  same.  On  March  13th, 
1899,  said  original  certificate  of  nominations  was  filed  with 
the  defendant  Board.  On  March  24th,  1899,  the  relator 
demanded  of  defendant  Board,  while  in  session,  that  hia 
name,  and  the  namea  of  all  of  said  candidates,  be  printed 
on  the  ballot  to  be  aaed  at  the  election  to  be  held  on  April 
Srd,  1899.     Said  Board  refused  so  to  do.'' 

Newark  is  a  city  in  which  the  voters  are  regiatered,  and 
are  required  by  law  to  be.  registered.  On  March  20th, 
1899,  and  not  earlier,  aaid  original  certificate  of  nomina- 
tions was  presented  to  the  President  of  the  City  Board  of 
Electiona  of  said  city  of  Newark.  On  March  21bU  said 
original  certificate  waa  filed  with  the  clerk  of  said  city 
board,  and  said  filing  ia  endorsed  by  him  on  said  certificate, 
as  appears  on  said  certificate.  On  the  same  day,  March 
21st,  1899,  a  motion  waa  voted  on  by  said  city  board  to 
confirm  said  democratic  nomination,  and  said  motion  waa 
loat.  That  on  said  2lBt  day  of  March,  1899,  the  secretary 
of  said  city  board  handed  aaid  original  certificate  of  nom- 
inations to  William  O.  Christian,  who  was  then,  and  atill 
is,  the  chief  deputy  supervisor  of  said  defendant  board, 
and  the  same  haa  ever  since  remained  in  the  possession  of 
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said  ChristiaD,  or  of  the  secretary  of  said  defendant  board, 
(Howard). 

The  said  Board  of  Elections  never  certified  any  copy  of 
said  certificate  of  nominations  to  said  connty  board,  and 
never  took  any  action  or  did  anything  towards  transmitting 
to  said  connty  board,  either  a  copy,  or  the  original  of  said 
certificate  of  nominations,  except  as  hereinbefore  stated. 
No  objections  were  ever  made  or  filed  to  said  certificate  of 
nominations.  No  claim  is  made  up  to  this  time  that  de- 
fendant board  has  printed  the  ballots  foi  said  election. 

The  question  involved  in  this  case  is  to  be  determined  by 
the  construction  to  be  given  to  several  sections  of  the  statute 
of  this  state,  regulating  the  conduct  of  elections,  and  the 
duties  of  certain  officers  in  connection  therewith. 

The  purpose  of  these  enactments  was  to  provide  the  mode 
of  conducting  elections,  to  insure  the  secrecy  of  the  ballot, 
and  prevent  fraud  and  intimidation  at  the  polls.  To  this 
end,  and  as  a  part  of  the  system,  provibion  is  made  for  the 
mode  and  manner  of  making  nominations  of  candidates  for 
public  offices,  as  well  as  for  their  election  after  they  are  so 
nominated. 

Nominations  of  candidates  for  public  offices  may  be  made, 
among  other  ways  and  methods,  by  convention,  caucus, 
meetings  of  the  qualified  electors  to  be  held  by  such  elec- 
tors representing  a  political  party  which,  at  the  next  pre- 
ceding general  election,  polled  at  least  one  per  cent,  of  the 
entire  vote  cast  in  the  state.  Such  party  may  make  one 
nomination  for  each  office  to  be  filled  at  the  following  elec- 
tion, which  nomination,  to  be  valid,  must  be  certified  as 
provided  by  law. 

Every  certificate  of  nomination  shall  state  such  facts  as 
are  required  in  the  act  regulating  the  same  for  its  accept- 
ance, and  shall  be  signed  by  the  proper  officers  of  such 
CDu  vent  ion. 

In  the  case  under  consideration,  no  objection  was  or  has 
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been  made  in  any  way  or  manner  to  the  certificate  as  to  the 
form  or  substance  as  made  and  certified  by  the  officers  of 
the  convw^ntion  that  made  the  nomination.  So  we  will  pass* 
at  once  to  the  qnestion  as  to  whether  or  not  the  certificate 
of  nominations  has  passed  into  the  possession  of  the  defend- 
ant Board,  under  the  provisions  of  the  law,  which  will  en- 
title the  relator  to  the  relief  prayed  for  in  his  petition. 

By  the  ninth  section  of  the  election  law,  it  is  provided 
that,  in  cities  such  as  the  city  of  Newark,  where  the  voters 
are  registered,  the  nomination  of  city  officers  shall  be  filed 
with  the  City  Board  of  Elections  not  less  than  fifteen  days 
previous  to  the  day  of  such  election.  It  is  provided  in  the 
next  section  (sec.  10)  that  certificates  of  nomination  atid 
nomination  papers,  when  filed,  shall  be  preserved  and  be 
open,  under  proper  regulations,  to  public  inspection.  The 
certificate  of  nomination  so  filed,  if  in  apparent  conformity 
with  the  act,  shall  be  deemed  to  be  valid. 

I  wish  to  notice  the  language  again  (and  I  am  quoting 
from  the  statute):  *'If  the  certificate  is  in  apparent  con- 
formity with  the  statute", —  not  necessarily  in  exact  con- 
formity;— and  the  legislature  has  not  seen  proper  to  define 
just  what  that  is;  but,  if  it  is  'Mn  apparent  conformitj^\ 
then  *Mt  shall  be  deemed  valid,  unless  objections  thereto 
are  duly  made,  in  writing,  within  five  days  after  the  filing 
thereof". 

No  objections  in  writing  or  otherwise  have  been  filed  to 
the  certificate  in  this  case  with  the  defendant  board,  or  the 
City  Board  of  Elections  of  this  city.  The  only  thing  ap- 
pearing in  the  record  is  the  motion  to  confirm  the  demo- 
cratic nominations  as  hereinbefore  stated;  which  motion 
was  lost.  There  was  no  dispute  in  the  board,  nor  were 
there  any  questions  arising  in  the  course  of  the  nomination 
of  any  of  these  candidates,  before  said  board,  or  either  of 
them.  Therefore,  there  was  no  question  of  dispute  to  be 
submitted  to  any  other  tribunal,  such  as  the  State  Super- 
visor of  Elections. 
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So,  the  contentioD  remains,  viz:  Whether  the  certificate, 
being  in  apparent  conformitj  with  the  statute,  shall  be 
deemed  valid. 

The  contention  is,  that  as  the  certificate  was  not  filed 
with  the  City  Board  of  Elections,  not  less  than  £fteen  days 
previous  to  April  3rd  (the  day  of  the  election),  it  is  utterly 
void.  This  contention  raises  a  question  requiring  the  con- 
struction of  sec.  9  of  the  election  laws.  If  the  requirement 
as  to  time  of  filing  is  mandatory,  certain  results  will  follow. 
If  it  is  merely  directory,  then  other  questions  may  be 
properly  considered.  If  it  is  mandatory  as  to  the  filing  of 
the  certificate,  then  it  will  put  an  end  to  this  controversy, 
if  it  was  not  so  filed  within  the  time  prescribed  by  the 
statute. 

If  the  purposes  nf  the  law  are,  as  we  have  intimated  and 
supposed,  primarily,  to  secure:  First:  An  honest  and  fair 
nomination  for  public  office;  and,  Second:  Fairness  and 
honesty  as  a  result  of  the  election,  the  question  may  be  pre- 
sented in  this  form:  Should  this  object  of  the  statute  be  de- 
feated by  a  mere  irregularity,  which  would  not  and  could 
not  make  the  result  of  the  election  doubtful?  We  think  it 
should  not  receive  such  construction,  unless  the  language  of 
the  statute  is  so  explicit  that  the  intention  of  the  legislators 
can  only  be  ascertained  by  giving  it  this  mandatory  con- 
struction. Is  noi  the  question  of  time  in  the  statute  analo- 
gous to  the  question  of  time  in  a  contract,  being,  or  not 
being,  of  the  essence  of  the  agreement?  It  may  be  stated 
as  a  general  rule,  that  time  is  not  of  the  essence  of  a  con- 
tract nnless  it  clearly  appears  from  the  nature  of  the  sub- 
ject-matter of  the  contract,  that  the  parties  intended  that  it 
should  be  of  the  substance  or  essence  of  the  contract;  or 
that  its  spirit  and  its  purpose  would  be  defeated  unless  e£F- 
ect  be  given  to  the  time  named  therein. 

Unless  it  can  be  asserted  that  the   object  and  purpose  of 
this  election  statute,  having  for  its  primary   objectthe  sec- 
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uring  of  correct  DomiDatioDB  and  honest  elections,  will  be 
defeated  if  these  certificates  of  nominations  are  not  filed 
with  the  proper  board  exactly  within  the  time  mentioned  in 
the  statute,  then  the  mandatory  constraction  is  not  the  true 
construction. 

Attention  will  be  directed  to  some  of  the  provisions  of 
the  statute  bearing  upon  this  question  if  literally  construed: 

First,  the  certificate  must  be  filed  not  less  than  fifteen 
days  previous  to  the  day  of  such  election.  Then  there  are 
five  days  given  for  filing  exceptions  or  objections  to  the  cer- 
tificate. That  leaves  ten  days.  The  statute  also  provides 
that  the  county  board  shall  advertise  for  bids  for  printing 
the  ballots  for  ten  days;  and  the  ballots  must  be  printed 
and  ready  for  delivery  within  three  days  before  the  election. 

If  all  these  things  or  requirements  are  to  be  strictly  con- 
strued as  to  time,  they  cannot  be  done  in  fifteen  days,  if 
the  whole  limit  of  time  is  given.  It  would  require  at  least 
eighteen  days. 

So,  it  is  apparent  that  these  provisions  as  to  time  are  not 
mandatory,  but  directory;  and,  being  so,  a  failure  to  strict- 
ly comply  with  these  provisions  »8  to  time  will  not  invalid- 
ate or  destroy  the  purpose  of  the  enactment,  viz;  to  decure 
an  honest  and  fair  election. 

We  look  upon  these  omissions  as  mere  irregularities. 

How  should  such  irregularities  be  considered?  Mc- 
Creary's  Election  Laws,  Sec.  190: 

^^Those  irregularities  which  are  not  declared  by  law  to 
be  fatal,  or  which  do  not  render  the  result  of  the  election 
doubtful,  should  be  ignored,  and  th^  provisions  of  the  law 
that  were  infringed  upon  by  such  irregularity  should  be 
deemed  merely  directory." 

If  the  legislature  had  contemplated  or  intended  that  this 
question  of  time  for  filing  the  certificate  should  be  un- 
changeable, would  it  not  have  said,  unless  the  certificate  is 
filed  not  less  than  fifteen  days  before  the  election,  the  filing 
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of  the  same  after  that  time  should  be  void,  and  of  do  effect? 
Then  the  inteution  of  the  legifilature  would  be  manifest  that 
it  intended  to  make  time  the  essence  of  the  law. 

The  same  purpose  can  be  accomplished  under  the  law  by 
holding  that  this  provision  as  to  time  is  directory,  rather 
than  mandatory.  To  hold  it  to  be  mandatory  in  a  case  such 
as  is  shown  here  would,  in  the  language  of  Judge  Pugh,  in 
Gregg  V.  Rogers,  1  N.  P.  R.  121,  *'be  repugnant  to  one's 
sense  of  fairness  and  justice".  How  can  any  one  be  prejud- 
iced? How  could  the  public  be  prejudiced?  How  could 
any  citizen  or  elector  be  prejudiced  by  giving  a  construc- 
tion to  the  statute  that  an  irregularity  that  is  so  apparent 
cannot  be  fatal  to  an  honest  election,  but  would  practicnlly 
disfranchise  many  citizens  who  are  not  in  any  way  at  fault? 

In  view  of  such  consequences,  this  court  prefers  to  re- 
gard that  requirement  of  the  law,  viz:  the  filing  of  the  cer- 
tificate of  nomination  with  these  boards  of  election,  as 
merely  directory;  so  that  a  failure  to  comply  with  its  strict 
letter  did  not  render  the  certificate  void  when  it  was  filed 
with  the  clerk  of  the  city  board  but  tyeo  days  short  of  the 
time  specifically  named  in  the  statute. 

Our  conclusion  is  that  the  certificate  was  legally  filed 
with  the  city  board.  A  filing  with  its  clerk,  and  his  en- 
dorsement thereof  is  sufficient  to  consummate  a  legal  filing 
with  that  board  or  body; and  we  think  that  would  be  in  an- 
alogy to  the  filing  of  a  paper  that  must  be  filed  in  court: 
Filing  it  with  the  clerk  is  a  filing  in  the  court;  and  then  the 
board,  being  considered  as  a  judicial  board,  the  filing  of 
the  paper  with  its  clerk,  brings  it  into  the  jurisdiction  of 
that  body. 

In  this  case  the  certificate  was  legally  filed  with  the  city 
board;  and,  there  being  no  objections  filed  to  it,  although 
there  may  be  some  informality  or  irregularity  attending  the 
filing,  if  it  is  apparently  in  conformity  to  the  law,  it  shall 
be  deemed  valid. 
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This  brings  us  to  the  consideration  of  the  second  qaestion: 

Was  the  certificate  properlj  tiansnaitted  from  that  board 
to  the  Deputy  State  Supervisors  of  this  county,  under  sec. 
13  of  said  election  law?  The  contention  is  that  under  this 
section  only  certified  copies  of  all  nominations  filed  with 
the  city  board  shall  be  certified  to  the  Deputy  State  Board 
of  Supervisors,  and  that  no  such  copy  of  the  certificate  in 
this  case  was  transmitted.  But,  the  original  was  transmit- 
ted, or  handed  by  the  secretary  of  the  city  board  to  Will- 
iam C.  Christian  on  the  2l8t  of  March,  1899,  who  was  then, 
and  still  is,  the  Chief  Deputy  Supervisor  of  said  defendant 
board. 

We  will  first  consider  what  the  object  of  transmitting 
certified  copies  of  the  certificate  to  such  board  is: 

We  assume  it  to  be  to  enable  that  board  to  discharge  a 
duty  imposed  upon  it  by  law,  viz:  To  order  and  arrange  for 
the  printing  of  the  ballots.  The  certificate  should  be  certi- 
fied so  the  board  may  know  that  it  is  genuine,  and  that  the 
persons  therein  have  been  legally  or  duly  nominated  for  the 
respective  oflSces  nam^d  in  the  certificate. 

Grant  this  to  be  so,  and,  if  this  be  the  purpose,  can  a 
copy  be  any  better  or  safer  to  furnish  this  information  than 
the  original  itself?  We  think  not.  To  hold  that  it  can 
only  be  accomplished  by  a  certified  copy,  would  be  an  un- 
reasonable construction,  which  we  think  is  not  required. 
That  there  are  cases  under  the  statute  where  copies  would 
be  required,  is  true.  For  example:  Where  there  are  sever- 
al different  boards  to  be  certified  to,  copies  would  be  used; 
but  where  the  purpose  (and  there  can  be  no  other  purpose), 
is  to  preserve  the  purity  of  the  election  —  the  purity  and 
safety  of  the  ballot,  and  the  tickets  that  are  to  be  printed 
are  to  have  the  stamp  upon  them  that  they  are  regular,  the 
regular  nominees;  when  there  is  no  objection  to  the  original 
certificate  which  has  been  certified, — no  complaint  made  to 
it,  when  such  certificate  comes  into  the  hands  of  the  board 
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that  is  to  have  the  ballota  printed,  can  there  be  any  better 
evidence  as  to  the  correctnesa  or  genaioenesa  of  the  nomina- 
tioD  than  what  the  original  certificate  would  afford? 

We  can  see  no  reason  why  the  ballots  cannot  be  as  safely 
and  correctly  made  from  the  original  certificate  as  from  a 
certified  copy. 

Therefore,  we  hold  that  the  defendant  board  having  re- 
ceived this  duly  verified  certificate  of  the  nominations,  which 
had  been  filed  with  the  secretary  of  the  city  board,  the  ob- 
ject and  purpose  of  the  law  has  been  served  and  fulfilled; 
and  it  has  been  complied  with  by  the  deputy  state  board  in 
printing  the  ballots  when  they  do  print  them  from  that  duly 
verified  certificate. 

It  is  made  the  duty  under  the  law  that  the  deputy  state 
supervisors  shall  get  a  certified  certificate  from  the  city 
board  to  print  the  ballots.  They  have  no  discretion  in  the 
matter.  The  law  imposes  this  duty  upon  them.  But,  they 
have  refused,  upon  demand  in  this  case,  to  print  the  ballots. 
We  think,  under  the  facts  and  circumstances,  and  from  the 
construction  of  the  statute  as  given  by  the  court,  they  have 
no  right  to  refuse;  that  this  is  a  duty  that  is  imposed  upon 
them  by  law;  that  they  cannot,  in  their  discretion,  deter- 
mine to  refuse  to  obey  it. 

Therefore  the  prayer  of  the  relator  will  be  granted,  and 
the  writ  will  issue. 

Hon,  S.  M.  Hunter,  Hon,  «/.  B,  Jones;  T,  B.  Fulton, 
and  J.  R.  Fitzgibbon  for  Relator. 

Hon.  T,  W.  Philipps;   Hon.   Chas.  H.  Kiblerj  O,   C. 
Daupherty;  Carl  Norpell;  and  Frederic  M.  Black  for  Re 
spondents. 
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Before  Smith,  Swing  and  Giffen,  JJ. 
JOHN  C.  MARIIN  v.  THE  SIATE  OP  OHIO. 

I7idictment  of  murder  in  first  degree—- Application  to   be  admitted 
to  bail — Refusal  to  hear— 

(1).  On  the  facts  hereinafter  stated,  Held:  That  the  trial  court 
did  not  err  in  refusing  to  hear  the  application  of  the  defendant 
to  be  admitted  to  bail,  be  being  indicted  for  the  crime  of  mur- 
der in  the  lirst  degree,  and  the  time  for  his  trial  fixed  for  an 
early  day  at  the  same  term  of  the  court. 
Appointment  of  counsel  to  assist  in  prosecution— Motives  of  assist- 
ant counsel — Discretion  of  court — 

^2).  The  appointment  of  an  attorney  at  law  by  the  court  of  com- 
mon pleas,  under  the  provisions  of  sec.  7196,  Rev.  Stat.,  to  as- 
sist the  proeecuting  attorney  in  the  trial  of  a  criminal  case 
pending  in  such  court,  though  on  the  showing  made,  it  would 
seem  to  have  been  an  unsuitable  appointment  owing  to  the  feel- 
ing of  the  person  so  appointed  against  the  defendant,  and  his 
personal  interest  in  his  conviction,  is  not  of  itself  sufficient  to 
justify  a  reviewing  court  in  reversing  a  judgment  against  the 
defendant  on  that  ground  alone.  It  might  be  good  ground  for 
so  doicg  if  it  were  made  to  appear  that  by  reason  of  such  feel- 
ing the  substantial  rights  of  the  defendant  were  prejudiced, 
which  does  not  apj^ar  in  this  case. 
Dying  declarations — ^hen  admissible — The  evidence  brought  be- 
fore the  court  must  be  brought  before  the  jury — 
(3).  Where  in  a  homicide  case  alleged  dying  declarations  of  the 
person  charged  to  have  been  killed  by  the  defendant  on  trial, 
are  sought  to  be  offered  in  evidence  against  him,  (such  declara- 
tions being  in  writing  and  purporting  to  be  signed  by  the  de- 
clarant), and  the  question  whether  such  declarations  are  compe- 
tent and  admissible  in  evidence  against  him  is  submitted  as  a 
preliminary  question  to  the  trial  judge,  in  the  absence  of  the 
jury,  and  evidence  is  introduced  thereon,  and  it  is  held  by  such 
judge  to  be  competent  and  admiselble,  it  is  error  to  allow  such 
alleged  declarations  to  go  to  the  jury  as  the  dying  declarationa 
of  such  person,  unless  the  state  shall  first  offer  evidence  to  the 
jury  tenaing  to  show  that  they  were  in  fact  dying  deolarationa 
of  the  deceased  person,  made  by  him  in  artieulo  mortiSt  or  in 
extremis  and  under  a  sense  of  speedy  and  impending  death, 
whioh  excluded  from  his  mind  all  hope  of  recovery;  that  the 
jury  might  thus  be  advised  by  the  evidence  so  offered  by  the 
state,  and  that  offeied  by  the  defendant  on  this  point  (if  any), 
what  the  facts  as  to  those  questions  were,  so  that  they  could 
properly  decide  whether  they  were  in  fact  dying  declarations  of 
the  deceased  person,  and  the  weight  and  credit  to  be  given  to 
them,  if  any. 
Charges  filed  in  Masonic  Lodge^When  admissible — 
(4).  The  trial  court  erred  in  this  case  in  allowing  the  state  to  offer 
evidence  as  to  what  tooli  place  in  the  Masonic  Lodge  in^  regard 
to  the  proceeding  of  such  lodge,  and  of  its  officers  as  to' a  com- 
plaint filed  therein  against  the  defendant  on  the  charge  of  un- 
masonic  conduct.  It  was  admissiole  to  show  that  a  copy  of  the 
charges  so  preferred,  was  served  upon    the    defendant,    by   an 
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officer  of  the  lodge,  shortly  before  the  killing   of    McMillan    by 
the  defendant,  as  tending  to  show  a  motive  on  the  part    of    de- 
fendant for  acting  as  he  did. 
View  ^Presence  of  prisoner— 

(5).  On  the  facts  shown  in  the  record,  it  does  not  appear  that  the 
defendant  was  prevented  from  being  present  at  the  view  of  the 
premises  where  the  shooting  took  place,  made  by  the  jury  under 
the  order  of  the  court  at  the  request  of  both  parties ;  nor  does 
the  record  show  that  he  was  not  present,  and  it  is  not  claimed 
by  the  defendant  or  his  counsel  that  he  was  not  present.  The 
claim  of  defendant  being  that  as  he  was  in  the  custody  of  the 
sheriff,  it  must  be^^^conclusively  presumed  that  he  was  prevented 
from  attending  the  view.  While  it  is  the  better  practice  to  have 
the  record  show  atfirmatively  that  he  was  present,  or  that  he 
refused  to  attend,  if  such  was  the  case,  the  judgment  should 
not  be  reversed  if  it  does  not  so  appear. 
Court  withdrawing  evidence  from  jury  after  admission — 

(6).  If  evidence  is  admitted  under  the  alaim  of  counsel,  that  otlier 
evidence  would  be  produced,  which  would  make  it  competent, 
and  without  which  other  evidence,  it  would  not  be  admissiblSr 
and  such  other  evidence  is  not  produced  and  the  evidence  be- 
fore heard  is  by  the  court  wholly  withdrawn,  and  the  jury 
clearly  and  distinctly  told  to  disregard  it,  the  judgment  should 
not  for  such  first  admission  be  interfered  with. 
Evidence  of  improper  relations  uHth   wife   of  deceased— Evidence 

of  character  of  wife  admissible — 

(7).  Evidence  tending  to  show  that  improper  and  criminal  rela 
tions  h^d  existed  between  the  defendant  and  the  wife  of  the  de- 
ceased, for  some  time  previous  to  the  homicide,  was  properly 
received.  If  such  were  the  case,  it  might  be  relevant  as  tending 
to  show  a  motive  on  the  part  of  the  defendant  to  take  the  li& 
of  the  husband.  But  where  such  evidence  was  introduced  by 
the  state,  it  was  error  for  the  coart  to  exclude  evidence  offered 
oy  the  defendant,  tending  to  show  that  during  all  of  this  time 
the  character  and  reputation  of  the  wife  as  a  pure  and  virtuous 
woman  was  aboVe  reproach. 
Self  defense — When  killing  justifiable— 

(8).  In  the  general  charge  of  the  court  to  the  jury  on  the  law  of 
self  defense  in  a  case  of  this  kind,  the  jury  was  instructed,  that 
to  justify  the  defendant  in  taking  the  life  of  his  assailant,  "it 
must  appear  that  the  defendaQt  at  the  time  of  firing  the  fatal 
shot,  in  good  faith,  and  in  the  proper  and  careful  exercise  of 
bis  faculties, believed,  and  had  reasonable  ground  for  believing 
that  he  was  in  imminent  danger  of  death  or  great  bodily  harm 
from  such  assault.  The  mere  belief  alone  of  such  danger  is  not 
sufficient  to  excuse  a  homicide.  He  must  have  arrived  at  suob 
belief  by  the  careful  and  reasonablo  use  of  his  faculties ;  and 
further,  he  must  have  had  reasonable  ground  for  believing  the 
existence  of  suoh  danger  ;sueh  grounds  as  would  cause  a  man 
of  ordinary  courage  so  to  believe.  Held,  that  the  language  of 
the  said  charge  in  italics,  and  fimllar  language  used  in  other 
ipecial  oharges  given  by  the  court  to  the  jury  at  the  request  of 
tne  counsel  for  the  state,  was  erroneous  and  prejudicial  to  the 
rights  of  the  defendant. 

Error  to  the  Court  of  Common  Pleas  of  Clinton  coanty. 
Smith,  J. 
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The  plaintiff  id  error  having  been  indicted  bj  the  grand 
jury  of  Clinton  county,  on  a  charge  of  murder  in  tbe  first 
degree  for  the  killing  of  George  McMillan,  after  a  trial 
lasting  two  months,  was  found  guilty  of  the  crime  of  man- 
slaughter, and  was  sentenced  to  be  imprisoned  for  two  years 
in  the  penitentiary,  the  jury  having  recommended  him  to 
the  clemency  of  the  court.  Within  the  proper  time  after 
the  rendition  of  the  verdict,  a  motion  for  a  new  trial  was 
filed  on  behalf  of  the  defendant,  assigning  many  reasons 
therefor.  Some  of  those  were  for  alleged  terrors  in  rulings 
mads  at  the  trial  by  the -presiding  judge,  and  that  the  ver- 
dict was  manifestly  against  the  weight  of  the  evidence. 
This  motion  was  overruled  by  the  court,  and  the  defendant 
excepted,  and  in  due  time  bills  of  exceptions  were  allowed 
and  signed  by  the  trial  court,  purporting  to  contain  all  of 
the  evidence  offered  at  the  trial,  with  the  rulings  of  the 
court  as  to  the  admission  or  exclusion  of  evidence  over  the 
objection  of  defendant's  counsel;  the  special  charges  given 
by  the  court  to  the  jury  before  the  argument  of  the  case,  at 
the  request  of  the  counsel  for  the  state,  against  the  excep- 
tion of  defendant's  counsel,  and  the  special  charges  asked 
by  defendant  to  be  given  to  the  jury  before  the  argument 
which  were  refused,  and  the  exceptions  taken  to  the  same; 
and  the  general  charge  as  given  by  the  court  to  the  jury, 
and  the  exceptions  taken  thereto  by  defendant's  counsel. 
They  also  contain  the  action  of  the  court  on  the  application 
to  admit  defendant  to  bail  after  his  indictm<>nt  and  before 
his  trial,  and, on  the  application  of  the  prosecuting  attorney, 
for  the  appointment  of  two  members  of  the  bar  to  assist  the 
prosecuting  attorney  in  the  trial  of  the  case,  with  the  ex* 
ceptions  taken  by  the  defendant  to  the  action  of  the  court 
on  those  matters.  The  result  is  that  we  have  before  us  for 
consideration  and  review,  those  bills  of  exceptions  contain- 
ing nearly  four  thousand  pages  of  manuscript,  or  type- 
writing, and  presenting  a  very  large  number  of  ques- 
tions for  the  consideration  of  the  court,   for  all  of  these 
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qaeatioDS  are  raised  by  the  petition'in  error,  which  is  filed 
in  the  case.  It  would  be  almost  impossible  in  any  reason- 
able time  to  discuss  all  of  the  questions  thus  raised,  and 
we  will  only  refer  to  those  on  which  counsel  seem  to  rely 
and  which  it  seems  to  us,  are  those  only  which  require  ex- 
amination at  our  hands,  and  we  will  state  our  conclusions 
as  to  them  as  briefly  as  we  can,  considering  the  important 
questions  involved. 

The  first  question  presented,  in  the  order  of  time  is, 
whether  there  was  error  in  the  action  of  the  court  of  com- 
mon pleas  on  the  application  of  the  defendant  to  be  admit- 
ted to  bail,  after  the  return  of  the  indictment  against  him 
and  after  the  assignment  of  the  case  for  trial  thereon;  and 
if  so,  whether  it  is  a  ground  for  the  reversal  of  the  judg- 
Bent  against  him. 

The  facts  in  the  case  briefly  stated  are  these:  On  the 
18tb  day  of  January,  1898,  the  indictment  against  the  de- 
fendant charging  him  with  murder  in  the  first  degree  was 
returned  by  the  grand  jury,  and  having  been  arrested  by 
the  sheriff  on  a  warrant  issued  upon  the  indictment,  he  was 
committed  to  the  jail  of  the  county.  On  the  20th  day  of 
January,  1898,  the  defendant  being  arraigned  in  open  court 
entered  a  plea  of  not  guilty  to  the  indictment.  On  the 
same  day  the  defendant  filed  a  written  motion,  asking  for 
an  inquiry  and  hearing  of  the  charge  against  him,  and  that 
he  might  be  admitted  to  bail,  assigning  various  reasons 
therefor,  among  others  that  he  was  not  guilty  of  any  offense 
charged  in  the  indictment;  that  the  proof  of  his  guilt  was 
not  evident,  nor  the  presumption  thereof  great;  that  on  the 
9th  of  October,  1897,  while  engaged  about  his  own  con- 
cerns,  he  was  unlawfully  assaulted  by  George  McMillan, 
and  to  save  his  own  life  he  was  compelled  to  shoot  him,  and 
that  McMillan  languished  until  January  15th,  1898,  when 
he  died;  that  he,  the  defendant,  was  arrested  on  a  charge 
of  maliciously  shooting^McMillan  on  October  9th,  and  gave 
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bail  in  the  enm  of  SBfOOO.OO;  that  tbe  jail  in  which  he 
was  confined  is  an  anhealthy  one,  and  he  fears  that  his 
health  will  be  serionsly  impaired  by  his  confinement  there- 
in; that  it  will  be  necessary  for  him  to  take  the  depositions 
of  witnesses  in  Illinois,  Dakota,  and  Colorado  on  this  mo- 
tion, and  he  asks  the  court  to  fix  a  day  for  hearing  the  mo- 
tion and  that  he  may  be  admitted  to  bail. 

Thereupon  on  January  22nd,  Judge  Clark  was  assigned 
to  hear  the  case,  and  on  January  24th,  the  prosecuting  at- 
torney moved  the  court  to  assign  the  case  for  trial,  and  to 
dismiss  the  applicatijn  for  bail.  On  January  26th,  the 
court  sustained  the  motion  of  the  prosecuting  attorney  to 
assign  the  case  for  trial  and  to  dismiss  the  application  of 
defendant  to  be  admitted  to  bail.  To  this  the  defendant 
excepted,  and  a  bill  of  exceptions  was  allowed  showing  the 
refusal  of  the  court  to  hear  evidence  that  was  offered  tend- 
ing to  show  that  the  allegations  of  defendant's  applicatioh 
were  true.  And  tbe  case  was  then  assigned  for  trial  Febru- 
ary 28rd,  1898,  and  a  venire  for  a  jury  issued  for  that  day. 
Was  this  action  of  the  court  erroneous? 

The  constitution  of  the  state,  article  1,  section  9,  provides 

that: 

''All  persons  shall  be  bailable  by  sufficient  surety,  except 
for  capital  offenses,  where  the  proof  is  evident,  or  the  pre- 
sumption  great  " 

So  far  as  we  are^advised,  there  is  no  statute  of  the  state 
providing  for  n  hearing  of  this  kind  after  an  indictment  for 
murder  in  the  first  degree  has  been  returned  against  a  de- 
fendant; but  we  have  no  doubt,  but  that  the  court  in  a  case 
where  there  arejeasons  to  justify  the  action,  may  hear  tes- 
timony in  a  case^of  that  kind,  and  if  satisfied  that  the  de- 
fendant^ought^to^be  admitted  to  bail,to  allow  him  to  furnish 
it.  But  we  are  of  the  opinion  that  the  holding  of  the  su- 
preme court  in'the'^case  of  Kendall  v.  Tarbell,  24  Ohio  St., 
196,  justified^the^action  of  the  trial  court  in  this   case.     It 
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is  there  held,  that  daring  the  term  at  which  an    indictment 

charging  a  capital  offense  was  set  for  trial,  application    was 

made  by  the  accused    for  the  court  to    hear    testimony    to 

show  that  the  offense  was  in  fact    bailable.     Held,  that  the 

application  was  properly  refused.     In  the  decision  of  Judge 

White,  who   spoke  for  the  court,  it  is  said : 

"The  indictment  raises  ihe  presumption  required  by  the 
constitution  to  justify  the  refusal  of  bail  *  «  «  There 
were  no  special  circumstances  relied  on  as  grounds  upon 
which  the  court  was  asked  to  entertain  the  motion.  It 
seems  to  have  been  regarded  as  the  right  of  the  party  to 
have  the  testimony  heard.     We  think  otherwise.'' 

So  here,  the  case  was  set  for  trial  at  an  early  day.  No 
special  circumstances  were  set  up  which  would  afford  a 
good  ground  for  hearing  the  application.  It  is  true  he 
alleges  that  he  was  justified  in  shooting  McMillan;  that  the 
jail  was  unhealthy,  and  that  he  had  to  take  the  depositions 
of  witnesses  to  be  read  on  the  hearing  of  the  motion,  not  at 
the  trial  itself.  But  here  the  case  was  assigned  for  trial 
at  an  early  day.  We  think  it  would  not  do,  to  allow  the 
defendant  to  postpone  the  trial  by  merely  filing  his  applic- 
ation. If  so,  he  could  defer  it*till  a  day  or  two  before  the 
day  assigned  for  the  trial, and  thus  postpone  it  indefinitely. 
In  addition  to  this,  if  we  were  satisfied  that  the  ruling  of 
the  court  was  erroneous,  it  is  very  questionable  whether 
that  would  avail  to  cause  the  reversal  of  the  judgment  in 
this  case — clearly  no  prejudice  to  the  rights  of  the  defend- 
ant is  shown  in  this  ruling,  which  would  require  us    to    do 

BO. 

The  next  question  which  arises,  is  whether  the  trial  court 

erred  in  appointing  Mr.  Savage  and  Mr.  Sloan,  or  either  of 

them,  to  assist  the  prosecuting  attorney  in  the  trial  of   this 

case  in  the  court  of  common  pleas. 

On  the  24tb  of  January,  1898,  Mr.  Hartman,  the  prosec- 
[ooprRioHT,  1899,  bt  carl  g.  jahn.  ] 
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utiDg  attorney,  represented  to  the  coart  in  writing  that  the 
defendant  was  charged  with  murder  in  the  first  degree;  that 
it  would  probably  require  several  weeks  to  try  it;  that  many 
intricate  and  difficult  questions  were  likely  to  arise,  involv- 
ing more  labor  than  any  one  attorney  can  properly  perform 
without  assistance;  that  five  attorneys  (naming  them)  al- 
ready appear  as  counsel  for  the  defendant,  and  that  he  be* 
lieves  that  the  public  interest  requires  the  appointment  of 
an  attorney  to  assist  him  in  the  trial  of  the  cause. 

Thereupon,  on  the  same  day,  the  defendant  filed  two  affi- 
davits made  by  himself  in  relation  to  the  appointment  asked 
for.  In  the  first  he  avers  that  he  is  informed  and  believes 
that  Mr.  McMillan,  whom  he  is  charged  with  shooting, 
made  several  dying  declarations  implicating  the  defendant, 
which  were  reduced  to  writing  by  W.  W.  Savage,  whom 
the  prosecuting  attorney  asked  to  be  appointed  to  assist  him 
in  the  prosecution  of  the  case,  and  that  he.  Savage,  is  an 
important  and  material  witness  in  the  case.  And  in  the 
other  he  avers,  that  on  May  27tb,  1897,  Mrs.  Boyd  died 
having  executed  a  will  which  was  duly  admitted  to  probate 
in  Clinton  county,  of  which  will  the  defendant  was  the  ex- 
ecutor and  one  of  the  devisees  under  the  same,  and  that  in 
1897  the  firm  of  Mills,  Clevenger  &  Huls,  attorneys,  of 
Wilmington,  and  the  firm  of  Smith,  Savage  &  Thorpe,  at- 
torneys of  the  same  place,  all  confederated  together  to 
wrong  and  injure  the  defendant,  by  causing  to  be  printed  a 
large  number  of  circular  letters,  containing  false,  wicked 
and  malicious  libels  against  the  defendant,  and  sent  them 
to  divers  persons,  (and  a  copy  of  the  letter  sent  to  some  of 
the  heirs  of  Mrs.  Boyd,  is  set  out),  purporting  to  state  the 
manner  in  which  Martin,  who  it  says  is  no  relative  of  Mrs. 
Boyd,  had  wrongfully  taken  advantage  of  her  weak  mental 
condition  and  induced  her  to  make  the  will  in  his  favor, 
giving  him  all  of  her  estate  of  the  value  of  {15,000.00  or 
$16,000.00,   with  the  exception  of  $1,300.00  in  money  be- 
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qaeets,  and  a  life  estate  in  some  town  property.     The  writ- 
ers, Mills,  Olevenger  &  Hals,  propose  to  contest    the   will 
and  carry  the  sent  throngh  to  a  final    adjudication    without 
any  professional  charge,  if  unsuccessfal;  if  successful,  they 
ask  forty  per  cent. of  the  boy's  share  of  the  estate  recovered. 
For  this  they  say    they    **will    associate   with  themselves, 
Messrs.  Smith,  Savage  &  Thorp,  who  will  aid    in    our  con- 
test'\     In  other  statements  this    letter    characterizes   Mr. 
Martinis  conduct  in  very  strong  language.     The  defendant 
further  avers  that  Mr.  Savage  of  the  firm  of  Smith,  Savage 
&  Thorp,  is   the   Mr.  Savage  whose  appointment  as  assist- 
ant to  the  prosecuting  attorney  is  asked.     He  also  avers  in 
•  his  affidavit,  that  the  individual  members  of    the    said    law 
firm,  designing  and  intending  to  injure  the    defendant,  did 
make  a  contract  with  the  heirs  of  S.  S.  Boyd    substantially 
on  the  terms  stated;  that    they  filed  a  petition  in    the  com- 
mon pleas  court  (a  copy  of  which  is  given),  to  set  aside  said 
will;  that  the  said  two  firms  appear  as  counsel  for  the  plain- 
tiffs and  other  heirs.     That  said  firms    and    said    Savage, 
have  attempted  to  mould  public  opinion  against  the  defend- 
ant.    That  he,  the  defendant,  is    financially    interested    in 
maintaining  said  will,  and  will  be  a  material  witness  on  the 
trial  of  said  case  and  of  this  suit,  and  that  said  Savage  had 
a  financial  interest  in  the  setting  aside  of   said  will,    and  is 
personally  and  professionally  interested  in  the  conviction  of 
the  defendant,  to  aid  and  contribute  to  the  success    of  said 
will  contest.     That  he  is,  therefore,  an  unfit  and  unsuitable 
person  to  be  appointed  to  assist  the    prosecuting    attorney, 
and  that  neither  the  public  interest  or  the  due    administra- 
tion of  justice  requires  it. 

At  the  hearing  of  this  matter  the  defendant  offered  thuse 
affidavits  in  evidence,  and  offered  to  prove  the  truth  of  the 
allegations  therein  contained,  by  other  witnesses  called  for 
that  purpose;  but,  "thereupon,  the  state  conceded  the  facts 
set  forth  in    said    affidavit  'A',  (which  was  the  second    affi- 
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davit  of  the  defendant  above  referred  to),  to  be  true'^  and 
the  court  then  declined  to  bear  any  other  evidence,  and  ap- 
pointed Mr.  Savage  to  asBiat  the  proeecnting  attorney  in 
the  trial  of  said  case,  to  which  action  the  defendant  ex- 
•cepted. 

It  is  unfortunate,  we  think,  in  view  of  the   allegations  of 
fact  made  in  said  affidavit,  that  the  truth  of  them    was  con- 
ceded, as  was  done  by  the    prosecuting  attorney    acting  for 
the  state,  if  they  were  untrue;  or  if  they  were  true,  that  the 
appointment  of  Mr.  Savage  was  made,  notwithstanding  their 
truth.      It  would  seem  that  the  person    appointed   to   assist 
in  the  prosecution  of  an  accused  person    on    behalf   of   the 
public  should  be  actuated  by  a  desire  properly  to  represent 
the  public  interest,  and  should  not  be  actuated    by    merely 
private  and  personal  motives,  or  the  desire  to  convict  a  de- 
fendant to  gratify  his  own  evil  feeling,  or   to   subserve    his 
private  pecuniary  interests.      It  is  but  just    to  Mr.    Savage 
to  say,  that  in  argument  to  this  court  be  disclaims  any  such 
motives,  and  denies  many  of  the  allegations  of  the  affidavit. 
But,  however  tbis    may  be,  we  know  of  no  statute  or  law  or 
rule  of  practice  which  was  violated  by  the  court  in    making 
this  appointment;  and  there    is    nothing  anywhere    in    the 
record,  nor  is  there  any  claim  made  in    the    argument,  that 
so  far  as  the  attorneys  representing  the  state  were  concerned, 
there  was  any  failure  to  conduct  the  prosecution  in  the  fair- 
est and  most  proper  manner.    If  there  was  any  error  in  what 
wa«»  done,  no  prejudice  to  the  defendant  is  shown,    even    if 
^by  the  appointment  of  Mr.  Savage  under  the  circumstances, 
and  of  Mr.  Sloan  as  an  additional  assistant,  (he  to    receive 
no  compensation  from  the  county  for  his    services,  and  it  is 
•probable  therefore,  that  he  was  to  be  compensated     by  pri- 
vate parties),  the  state  did  have  the  services    of    able    and 
astute  counsel  to  assist    in  Huch  prosecution.   This  was  what 
it  was  entitled  to  have,  in  view  of  the  array  of  able  counsel 
;appeaTing  for  the  defendant.     The  law  expressly    gives    to 
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the  coart  the  power  to  appoint  an  attornej,  (and  we  think 
more  than  one  if  need  be),  to  aseiat  the  prosecuting  attorney 
in  the  condact  of  the  case,  if  it  is  of  the  opinion  that  the 
pablic  interest  requires  that  it.be  done.  There  is  no  pro- 
vision in  the  statute,  as  to  any  special  qualiOcation  or  dis- 
qualification of  the  person  appointed,  and  so  far  as  we  are 
aware,  the  uniform  practice  and  usage  of  our  courts,  (which 
in  some  things  makes  the  law  in  regard  thereto),  has  in- 
trusted to  the  court  called  upon  to  act  a  large  discretion  in 
matters  of  this  kind.  In  the  absence  then,  of  any  stated 
requirement,  we  would  be  disposed  to  hold  that  the  action 
of  the  court  in  this  mutter  was  legal,  not  prejudicial,  to  thi& 
defendant. 

It  is  strenuously  urged  by  the  counsel  for  the  defendant 
below,  that  the  trial  court  erred  in  allowing  a  paper  writing 
purporting  to  contain  alleged  dying  declarations  of  George 
McMillan,  to  go  in  evidence  to  the  jury  on  the  trial  of  the 
case.  The  following  is  a  substantial  statement  of  what  took 
place  in  regard  to  this  matter: 

At  a  certain  stage  in  the  trial,  one  of  the  counsel  for  the 
state  said  to  the  court,  that  the  next  evidence  they  desired 
to  submit  was  to  be  addressed  to  the  court,  and  was  not  to 
be  presented  to  the  jury  until  the  court  heard  preliminary 
evidence.  There  being  no  objection  to  this  on  the  part  of 
the  defendant,  the  court  directed  the  jury  to  retire  from  the 
court  room,  which  it  did,  in  the  charge  of  the  bailiff.  The 
court  then  heard  the  evidence  of  Mr.  Savage,  and  of  Mr. 
Hartmann,  in  relation  to  what  was  claimed  to  be  the  dying 
declarations  of  McMillan,  made  by  him,  one  on  the  9th  day 
of  October,  1897,  a  few  hours  after  he  was  shot,  which  it 
was  testified  to  was  reduced  to  writing  by  Mr.  Savage  and 
signed  by  Mr.  McMillan,  by  his  **X*'  mark,  and  the  other 
reduced  to  writing  by  Mr.  Savage  October  lltb,  1897,  and 
signed  by  MjMillao  in  the  same  way,  and  both  of  which 
appeared  to  have  been  attested  by  othe  r  witnesses  than  Sav. 
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age  or  HartmaDu,  oeither  of  which  witnesses  was  examined 
as  to  the  ezecation  of  the  same.  Those  witnesses  parported 
to  give  McMillan's  version  of  the  shooting,  and  it  was 
stated  ia  the  first  one,  that  he  believed  that  he  was  going 
to  die,  and  that  he  made  the  statement  in  that  belief.  The 
testimony  of  Messrs.  Savage  and  Hartmann,  who  were  folly 
examined  and  cross-examined  as  to  the  execution  of  those 
papers,  and  the  mode  and  manner  of  the  execution  thereof, 
and  of  the  physical  and  mentel  condition  of  McMillan  at 
the  time,  and  as  to  all  that  he  said  as  to  his  belief  as  to  his 
speedv  aud  certain  death,  covers  about  seventy  pages  of 
type- written  foolscap  paper.  The  state  then  declined  to 
offer  farther  evidence  to  the  court  on  this  point,  and  sub- 
mitted the  question.  Counsel  for  the  defendant  then  sug- 
gested that  all  of  the  witnesses  present  at  the  execution  of 
such  papers  be  called.  The  court  declined  to  order  the  state 
to  do  this,  and  inquired  of  counsel  for  the  defendant  if  they 
desired  to  submit  any  testimony,  and  one  of  those  replied 
that  at  present  they  did  not,  as  to  the  competency  of  said 
dying  declaration,  but  would  object  to  them  going  to  the 
jury  on  the  ground  that  the  evidence  did  not  warrant  the 
court  in  holding  it  to  be  competent.  Thereupon  the  court 
said,  that  there  remained  nothing  to  do  but  for  the  court  to 
pass  upon  the  competency  of  this  paper,  and  then  stated 
that  the  declaration  was  admitted  as  evidence  to  go  to  the 
jury. 

Thereupon,  bsfore  the  jury  came  into  the  box,  the  coun- 
sel for  the  defendant  *' objected  to  the  introduction  of  said 
paper,  or  so-called  dying  declaration,  until  after  the  jury 
should  have  come  out,  and  the  state  again  makes  a  showing 
in  the  presence  of  the  jury,  prima  facie,  at  least,  or  at  least 
to  such  extent  as  the  court  might  deem  necessary  to  author- 
ize the  admission  of  the  paper.'* 

The  jury  were  then  brought  into  court  by  order  of  the 
judge,  and  Mr.  Sloan,  of  counsel  for  the  state, was  about  to 
read  the  paper  to  the  jury: 
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"  When  coansel  for  the  defendant  again  objected  until 
the  state,  in  the  presence  of  the  jury,  in  open  court,  while 
the  same  is  in  session,  shall  first  introduce,  in  the  presence 
and  hearing  of  the  jury,  testimony  in  its  behalf  tending  to 
show  the  competency  of  the  alleged  dying  declarations." 

This  objection  the  court  overruled,  and  the  exception  of 
the  defendant  was  noted,  and  thereupon  Mr.  Sloan,  one  of 
the  counsel  for  the  state,  said  to  the  jury  '*I  now  read  to 
you  what  purports  to  be  thd  dying  declaration  of  the  de- 
ceased, George  McMillan,  as  admitted  to  you,  as  stated  by 
the  court";  and  the  paper  was  then  read  by  him  to  the 
jury. 

Thereupon  Major  Blackburn,  one  of  the  counsel  for  the 
defendant,  moved  the  court  to  exclude  this  declaration  from 
the  jury  on  the  ground,  substantially,  that  there  was  no 
sufficient  evidence  as  to  its  competency  given  to  the  court, 
and  no  showing  touching  its  competency  in  the  presence  of 
the  court  and  the  jury.  This  motion  was  then  overruled 
by  the  court,  and  the  defendant  excepted. 

The  question  whether  this  paper,  under  all  the  circum- 
stances of  the  case,  was  properly  allowed  to  be  given  as  evi- 
dence to  the  jury,  is  an  important  one,  vitally  affecting  the 
rights  of  the  defendant  in  this  case,  and  involving  the  cor- 
rect rules  of  practice  and  procedure  in  cases  of  this  charac- 
ter. It  appears  to  us,  that  there  is  some  confusion  in  the 
authorities,  and  it  may  be  said  that  in  some  of  the  decis- 
ions as  to  dying  declarations,  and  what  evidence  in  regard 
to  them  is  to  go  to  the  jury,  and  for  what  purpose  that  evi- 
dence is  to  be  considered  by  the  jury,  language  is  used  that 
seems  to  conflict  with  that  used  in  other  cases,  and  thus  to 
create  some  confusion  as  to  what  is  the  true  rule  in  regard 
to  the   question  raised  in  this  particular  case. 

There  are  some  principles  of  law,  however,  in  relation  to 
dying  declarations  and  their  presentation  to  the  jury,  which 
seem  to  us  entirely  clear  and  well    settled.       In    the   first 
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place,  it  is  aniversally  admitted,  we  believe,  that  the  qaes- 
tion  whether 'what  purports  to  be  dying  declnrations  shall 
or  shall  not  be  submitted  as  evidence  to  the  jury,  on  the 
trial  of  a  person  charged  with  the  killing  of  the  declarant, 
must  in  the  first  instance  be  determined  by  the  court,  and 
can  only  be  admitted  when  it  is  made  to  appear  to  the  trial 
judge  or  judges  by  preliminary  evidence  offered  to  him  or 
them,  that  they  were  made  by  the  declarant  while  he  was  in 
articuU)  mortis^  or  in  extremis^,  or  at  the  least,  in  imminent 
danger  of  death,  and  were  also  made  by  the  declarant  under 
a  sense  of  speedy  or  impending  death,  which  excluded 
from  his  mind  all  hope  or  expectation  of  recovery.  And  we 
think,  it  is  also  the  undoubted  right  of  the  court  to  bear 
this  preliminary  evidence  in  the  absence  of  the  jury,  and 
perhaps  he  should  do  so  on  the  application  of  the  defend- 
ant, if  the  evidence  is  offered  by  the  state,  so  that  the 
minds  of  the  jury  should  not  be  prejudiced  by  hearing  in- 
criminating statements  of  the  declarant  against  the  defend- 
ant, if  on  such  hearing  the  court  should  hold  such  declar- 
ations to  be  not  admissible.  As  we  understand  it,  this  rule 
of  practice  is  for  the  protection    of  the  defendant. 

But,  the  question  of  difficulty  and  dispute  in  this  case  is 
this:  suppose  the  court  in  this  preliminary  hearing,  in  the 
absence  of  the  jury,  holds  that  the  declarations  are  admissi- 
ble. What  then  ?  Must  the  same  or  similar  evidence  be 
now  submitted  to  the  court  and  jury,  showing,  or  tending 
to  show  that  such  declarations  were  in  fact  made  by  the  de- 
clarant, under  such  circumstances  and  in  such  state  of  mind 
as  rendered  them  competent  and  admissible  as  dying  de- 
clarations? If  the  declarations  were  oral,  and  were  not  re- 
duced to  writing  and  signed  by  the  party  making  them,  it 
wculd  seem  essential  that  the  course  suggested  must  be 
adopted,  for  how  else  could  the  jury  be  advised  as  to  what 
the  declarations  in  fact  were,  to  whom  made,  and  under 
what  circumstances?     And  when  the  state  offers    any    evi- 
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dence  to  the*jary  on  those  points,  it  is  entirely  competent, 
if  not  necessary,  for  it  to  go  over  the  whole  evidence  heard 
by  the  court  on  the  preliminary  examination,  or  other  ad- 
ditional evidence  on  these  points,  and  it  would  be  the  clear 
right  of  the  defendant  to  cross-examine  these  witnesses  on 
those  matters,  and  to  show  if  he  could,  that  there  were  no 
such  dying  declarations  made,  or  if  there  were,  that  they 
were  made  under  such  circumstances  as  showed  that  they 
were  not  in  law  dying  declarations,  or  for  any  reason  that 
they  were  not  credible  or  entitled  to  any  weight.  And  the 
defendant  in  such  case  would  not  be  limited  to  the  cross-ex- 
amination of  the  witnesses  offered  by  the  state  on  these 
points,  but  when  he  came  to  his  defense,  might  call  any 
witness  to  show  the  same  state  of  fact.  And  in  any  such 
case  we  have  no  question,  but  that  it  is  within  the  legiti- 
mate province  of  the  jury  to  decide  upon  all  of  the  evidence 
offered,  whether  the  alleged  dying  declarations  were  in  fact 
made;  or  if  they  were,  whether  they  were  made  nnder  such 
circumstances  as  made  them  dying  declarations  in  the  eye 
of  the  law,  and  to  decide  all  questions  as  to  their  weight, 
and  the  credit  to  be  given  to  them.  It  is  true  thnt  in  such 
a  case  the  court  on  the  hearing  of  the  preliminary  evidence 
has  held  that  they  might  go  to  the  jury — that  is,  that  on 
the  evidence  submitted  to  him,  they  were  admissible.  But 
his  decision  is  not  conclusive  of  the  question ;  other  evi- 
dence may  have  been  submitted  to  the  jury  which  com- 
pletely disproved  it,  and  the  jury  is  the  judge  as  to  this, 
guided  by  proper  instructions  from  the  court. 

Is  the  case  essentially  different  when  it  is  found  by  the 
court  on  the  preliminary  evidence  heard  by  it  in  the  absence 
of  the  jury,  that  the  declarations  in  question  have  been  re- 
duced to  writing  and  signed  by  the  declarant,  and  that  it 
was  so  executed  under  such  circumstances  as  entitled  it  to 
go  to  the  jury  as  a  dying  declaration  ?  Is  the  state  then 
bound  to  do  more  than  to   present  the    declaration    to   the 
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jarj,  or  mast  it  be  Bapplemented  by  other  evideDce  abow- 
ing  the  facte  conDected  therewith— as  that  it  was  in  fact 
signed  by  the  declarant,  who  redaced  it  to  writing,  and  all 
the  circa matances  c^onnected  therewith  as  in  the  case  of  an 
oral  declaration  ? 

Unqaeetionabiy,  if  the  state  did  not  offer  any  additional 
evidence  tending  to  show  these  facts,  the  defendant  when 
he  conies  to  present  his  defense  to  the  jary,  would  be  en- 
titled to  show,  if  he  coald,  as  in  the  case  of  an  oral  declar- 
ation, anything  which  woald  destroy  the  weight  and  credit 
of  sach  a  declaration.  He  might  offer  convincing  evidence 
that  no  such  declaration  was  ever  made — that  the  one  pro- 
duced was  a  forgery — that  the  person  never  made  any  sach 
statement,  of  if  he  did, that  he  was  not  in  immediate  fear  of 
death.  Bat  the  question  is,  if  it  is  the  duty  of  the  state  to 
offer  evidence  in  addition  to  the  declaration  itself,  how  is  it 
absolved  or  released  from  that  duty  because  the  defendant 
has  the  right  if  he  choose  to  do  so,  to  attack  the  document 
as  a  dying  declaration  ?  If  other  evidence  on  the  part  of 
the  state  to  make  the  paper  competent  is  needed,  it  shoald 
not  have  been  allowed  to  go  to  the  jury  without  such  evi- 
dence. 

It  is  diflScult  to  see  why  there  sDonld  be  a  different  rule 
in  a  case  where  the  declaration  is  an  oral  one,  and  where  it 
appears  to  have  been  reduced  to  writing  by  some  one  and 
signed  by  the  declarant.  We  suppose  that  it  would  hardly 
be  claimed  by  any  one,  that  if  the  state  in  a  homicide  case 
sought  to  introduce  oral  statements  of  a  declarant  claimed 
to  be  his  dying  declarations,  and  on  the  preliminary  hear- 
ing as  to  their  admissibility,  in  the  absence  of  the  jury, 
the  court  should  hold  them  to  be  admissible,  that  it  would 
be  at  all  allowable  or  proper  for  the  judge  himself  to  pre- 
pare a  statement  of  what  the  declarations  were,  as  testified 
before  him,  or  have  the  stenographer  make  an  exact  copy 
of  what  the  testimony  showed  that  he  said,  and  submit  this 
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as  evidence  to  the  jury  of  the  dying  declarations  of  the  de- 
clarant. And  yet  this  seems  to  as,  in  sabatance,  what  was 
done  in  this  case — a  paper  purporting  to  be  signed  by  Mc- 
Millan is  allowed  to  be  read  to  the  jury  as  the  dying  declar- 
ation of  McMillan.  There  was  not  a  syllable  of  evidence 
produced  to  the  jury  that  he  ever  saw  it,  or  signed  it,  or 
even  made  any  such  statement,  or  that,if  he  did,  he  was  in 
extremis  at  the  time,  and  had  no  hope  or  expectation  of  re- 
covery. How  can  the  document  itself  be  competent?  It  is 
very  questionable  whether  such  procedure  would  not  be  in 
violation  of  that  portion  of  the  bill  of  rights  in  the  consti- 
tution of  our  state  which  guarantees,  that  in  any  trial  in 
any  court,  the  party  accused  shall  be  allowed  «  «  « 
*'to  meet  the  witnesses  face  to  face''  «  «  «  ^'gu^]  have 
a  speedy  public  trial  by  an  impartial  jury'\  It  is  true  that 
the  witness  who  testifies  to  the  dying  declaration  of  a  de- 
ceased person  in  a  given  case,  is  the  witness  who  confronts 
the  party  accused,  and  if  his  testimony  is  heard  in  the  pres- 
ence of  the  jury,  this  constitutional  right  is  not  invaded. 
But  in  the  case  at  bar,  facts  are  claimed  to  have  been 
proved,  in  the  preliminary  hearing  before  the  court,  by 
witnesses  not  heard  by  the  jury,  and  on  this  testimony  sub- 
stantive evidence  is  allowed  to  go  to  the  jury  not  established, 
or  sought  to  be,  by  a  single  witness  examined  before  the 
jury.  Is  the  accused  person  not  entitled  to  confront  such 
witnesses  before  the  jury,  the  final  judges  as  to  all  ques- 
tions of  fact  involved  in  the  case? 

But  however  this  may  be,  on  full  consideration  of  the 
question  as  to  the  competency  of  this  evidence,  as  given  to 
the  jury,  we  have  come  to  the  conclusion  that  when  the 
state  seeks  to  introduce  in  evidence  as  a  dying  declaration  a 
written  statement  signed  by  the  person  whose  death  is  be- 
ing investigated,  that  the  correct  rule  and  practice  is  stated 
in  volume  10,  second  edition  of  the  Encyclopedia  of  Am. 
and  Eng.  Law,  pages  886-7,  thus: 
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''In  weighing  dying  declarations,  the  jury  may  take  into 
consideration  all  the  circumstances  under  which  the  declar- 
ations were  made,  including  those  which  were  proved  to  the 
court  in  laying  the  foundation  for  their  admission.^'     *     * 

*  ''Thus  the  jury  may,  notwithstanding  the  fact  that  those 
questions  have  already  been  passed  upon  by  the  court,  de- 
termine whether  the  declarant  was  in  extremis,  and  fully 
convinced  of  the  fact  when  making  the  declaration"     *     * 

*  *'The  same  facts  which  were  considered  by  the  court  in 
passing  upon  the  admisdibility  of  the  declarations,  must  of 
necessity  be  considered  by  the  jury  in  deciding  upon  their 
credibility.  Hence,  when  the  court  having  exatnined  the 
question  in  the  absence  of  the  jury,  decides  in  favor  of  the 
admissibility  of  the  declaration,  the  preliminary  proof 
should  then  be  submitted  to  the  jury  to  enable  them  advis- 
ably, and  from  all  the  lights  which  the  facts  and  circum- 
stances afford,  to  determine  upon  the  credibility  and  force 
of  the  evidence. " 

These  several  citations  seem  to  be  abundantly  supported 
by  adjudications  of  reputable  courts  in  this  country  and 
England,  referred  to  therein,  and  few,if  any,to  the  contrary 
are  cited;  and  the  rule  is  so  reasonable  and  proper  as  in 
our  judgment  to  require  its  observance  in  all  cases,  whether 
of  oral  or  written  declarations.  We  are  therefore  of  the 
opinion  that  the  court  erred  to  the  prejudice  of  the  defend- 
ant in  allowing  this  declaration  to  goto  the  jury  under  the 
circumstances  disclosed. 

There  is  another  question  in  connection  with  this  alleged 
dying  declaration,  and  its  admission  in  evidence  which  was 
not  adverted  to  by  counsel  in  their  argument  of  the  case  to 
us,  and  which  owing, to  the  conclusions  we  have  reached  on 
other  grounds,  it  is  not  necessary  that  we  should  pass  upon, 
but  which  nevertheless  presents  an  interesting  question.  It 
is  this:  The  first  of  the  two  declarations  was  made  Octo- 
ber 9,  1897;  the  second  on  October  11,  two  days  later. 
McMillan  died  January  15,  1898,  more  than  three  months 
after  he  was  shot  by  defendant    As  has  been  already  stated  > 
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a  declaration  bj  the  person  injared,  to  be  competent  evi- 
dence as  a  dying  declaration  against  the  accused  person, 
mast  have  been  made,  as  stated  bj  the  supreme  court  in 
Bobbins  v.  The  State,  8  Ohio  St.,  131,  while  the  declarant 
was  in  articulo  mortis,  or,  as  said  in  the  case  of  State  v. 
Kindle,  47  Ohio  St.,  358,  when  in  extremis.  Both  of 
these  terms  certainly  imply,  that  to  make  a  declaration  of 
a  person  competent,  the  declarant  must  in  fact  be  about  to 
die;  that  this  is  as  necessary  to  their  competency  as  that  the 
declarant  believes  that  he  is.  It  cannot  be  properly  claimed 
in  view  of  adjudged  cases,  that  death  in  fact  must  occur  al- 
most immediately,  or  perhaps  within  a  very  short  time  after 
the  making  of  the  declaration.  It  has  been  held  that  evi- 
dence of  such  declarations  is  admissible  when  the  declarant 
lingered  in  a  dying  condition  for  several  days,  and  in  one 
case  even  twenty-one  days.  Every  case  of  course  must 
stand  on  its  own  facts,  and  if  the  declarant  lingered  even 
three  months,  as  in  this  case,  this  of  itself,  we  suppose, 
would  not  render  the  evidence  incompetent.  But  if  the 
evidence  in  the  case  should  show  that  when  the  declaration 
was  made,  death  was  not  imminent,  it  would^seem  the  evi- 
dence ought  not  to  be  received. 

We  are  not  clearly  advised  as  to  what  the  evidence  in 
this  case  shows  on  this  point.  It  was  stated  by  counsel  in 
the  argument,  and  not  controverted,  that  at  some  stage  of 
his  sickness,  after  he  was  wounded,  he  was  brought  from 
Wilmington  to  a  hospital  in  this  city  for  treatment,  and 
afterwards  was  taken  back  to  Wilmington.  But  it  would 
seem  that  when  a  person  lives  so  long  after  receiving  a 
wound,  that  it  does  become  a  serious  question,  whether  a 
declaratiDn  made  by  him  soon  after  he  was  hurt,  was  in  fact 
made  when  he  was  in  extremis,  or  in  articulo  mortis. 

It  is  claimed  that  the  court  erred  in  admitting  a  great 
deal  of  testimony  in  regard  to  what  is  known  as  the  Masonic 
charges,  over  the  objection  and  exception  of  the  defendnnt. 
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That  Buch  evidence  was  wholly  irrelevant  and  incompetent, 
and  that  its  admiaaion  waa  prejudicial  to  the  rights  of  the 
defendant. 

The  qneationa  arise  in  this  way:  At  the  trial  of  the  case 
and  as  a  part  of  its  evidence  in  chief,  the  state  called  Mr. 
Rannels,  and  sought  to  prove  by  him  that  he  was  the  secre- 
tary of  the  Masonic  body  of  Wilmington,  and  that  some- 
time in  September,  1897,  (which  was  before  the  said  Mc- 
Millan was  shot  by  defendant),  there  was  filed  with  him  as 
secretary  of  such  lodge,  written  charges  against  the  defend- 
ant, Martin,  charging  him  with  nnmasonic  conduct  towards 
a  brother  mason,  George  McMillan,  in  having  been  guilty 
of  adultery  with  McMillan^s  wife,  and  seducing  and  alien- 
ating the  affections  of  the  wife  of  said  McMillan.  That  it 
became  his  duty  to  notify  Martin  of  that  fact  by  preparing 
a  summons  and  placing  it  in  the  hands  of  an  officer,  accom- 
panied with  a  copy  of  said  charges.  That  such  summons, 
accompanied  by  a  copy  of  said  charges,  which  were  signed 
by  Robert  McMillan,  a  brother  of  George,  was  by  him 
placed  in  the  hands  of  Mr.  Lewis,  appointed  as  the  tiler  of 
the  lodge,  in  place  of  Robert  McMillan,  the  actual  tiler,  for 
service  on  Martin,  a  date  having  been  fixed  by  the  lodge 
for  the  hearing  of  the  charges.  That  the  practice  in  such 
cases  is,  for  the  officer  to  make  verbal  return  of  the  service, 
and  that  the  date  fixed  for  the  trial  was  October  19.  That 
the  summons  was  placed  in  the  hands  of  Lewis  for  service 
October  7th.  That  said  charges  were  not  tried  on  October 
19th,  for  the  reason  that  things  had  taken  place  which  pre- 
vented  mattera  from  being  preaaed.  viz..  the  ahooting,  and 
Martin  being  in  prison,  and  that  the  reason  the  summons 
dated  September  4th  was  not  delivered  to  the  tiler  for  ser- 
vice  until  October  7th,  was  that  William  McMillan,  another 
brother  of  George,  was  the  master  of  the  lodge,  and  did 
not  want  to  preside  at  the  trial,  and  that  the  secretary  was 
instructed  to  advise  with  the  vrand  master,    Barton  Smith, 
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of  Toledo,  to  aak  him  to  appoint  a  person  to  do  so.  That 
88  secretary  he  received  notice  from  the  grand  master  that 
S.  B.  Evans  of  Oiroleville  was  to  sit  in  the  trial,  and  that 
this  cansed  a  delay  in  the  time  fixed  for  the  trial.  All  of 
those  several  items  of  evidence  were  objected  to  by  the  de- 
fendant, and  the  objections  overruled,  and  exceptions  taken 
and  the  witness  allowed  to  testify  substantially  to  all  of 
those  matters. 

Mr.  Lewis  then,  under  like  objections,  was  allowed  to  tes- 
tify to  some  of  the  same  matters,  and  that    the   papers   re 
ferred  to  were  served  by  him  upon  Martin,  October  8th,  by 
leaving  them  with  him  personally.  The  charges   themselves 
were  th^n  read  to  the  jury,  and  this  was  excepted  to. 

The  afFray  between  Martin  and  McMillan,  in  which  the 
latter  was  shot,  occurred  on  October  9th,  the  day  after  the 
service  of  this  notice  and  the  copy  of  the  charges  on  Martin. 
And  though  so  far  as  appears,  George  McMillan  ^as  not  a 
party  to  the  proceeding,  yet  his  brothers  were,  and  the  de- 
ceased was  so  connected  with  the  transaction,  and  had  such 
relations  to  those  connected  therewith,  that  we  are  of  the 
opinion  that  testimony  as  to  the  service  of  those  papers  up- 
on Martin,  and  that  he  received  a  copy  of  those  charges, 
was  relevant  as  tending  to  throw  some  light  on  the  motive 
of  Martin,  or  the  state  of  his  mind,  in  doing  what  he  did  a 

few  hours  after  this  time,  when  he  thus  became   advised  of 

• 

this  proceeding.  In  itself  it  is  of  small  value,  but  as  we 
have  said, we  deem  it  relevant.  But  much  of  the  other  tes- 
timony as  to  what  was  done  by  the  lodge,  after  the  presen- 
tation of  those  charges,  why  the  tridl  was  delayed,  and 
other  matters  of  this  kind,  seems  to  us  wholly  irrelevant, 
and  to  have  had  no  possible  relation  to  the  act  of  the  de- 
fendant under  investigation,  there  being  no  evidence  to 
dhow  that  he  had  any  knowledge  of  them.  That  the  recep- 
tion of  the  evidence  was  probably  prejudicial  to  the  defend- 
ant seems  clear.     The  jury  are   notified    by    this   evidence 
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that  charges  of  a  grave  nature  involving  moral  turpitude 
and  very  base  conduct  on  hie  part  have  been  preferred 
against  the  defendant  before  a  body  of  highly  respectable 
citizens,  which  deems  them  of  such  character  as  to  require 
the  trial  of  one  of  its  members  to  see  whether  he  is  guilty 
as  charged,  and  the  jury  is  informed  of  various  steps  taken 
by  the  lodge  with  reference  to  such  trial,  and  that  the 
charges  are  still  pending  against  him.  All  of  this  we 
think  was  incompetent,  and  should  have  been  excluded. 

It  is  also  claimed  that  the  court  erred  in  not  providing 
for  the  defendant  to  accompany  the  jury  when  they  viewed 
the  localities  as  to  which  evidence  was  to  be  offered,  and 
that,  as  the  defendant  was  in  the  custody  of  the  sheriff  at 
all  times  during  the  trial,  and  the  record  does  not  show  that 
he  was  present  at  the  view,  it  must  be  conclusively  pre- 
sumed by  this  court  that  he  was  prevented  from  being  there. 

The  record  shows  that  the  view  was  ordered  on  the  joint 
application  of  counsel  on  both  sides,  and  there  was  entire 
agreement  as  to  the  points  the  jury  were  to  visit  in  charge 
of  the  officer,  and  that  counsel^ should  be  present.  The  re- 
cord does  not  show  that  the  defendant  himself  was  present, 
but  it  is  said  by  counsel  for  the  state  that  he  was,  and  this 
is  not  controverted  by  any  one,  and  must  be  true,  or  coun- 
sel so  able  as  those  representing  the  defendant,  if  in  fact  he 
had  been  deprived  of  this  right,  would,  in  some  legal  man- 
ner, have  made  the  record  show,  that  fact.  The  court  in  the 
trial  of  a  case  when  a  view  is  ordered,  of  course,  should  be 
careful  that  the  right  of  a  defendant  to  be  present  at  the 
same,  should  be  guarded  and  protected,  and  it  would  be 
well  to  have  the  record  show  that  he  was  present  or  had  the 
privilege  of  being  present.  But  that  it  is  neccessary  that  it 
should  so  appear  on  the  record,  or  that  if  it  does  not,  that 
the  judgment  rendered  should  be  reversed  on  this  ground, 
we  do  not  agree  to. 

The  trial  court  admitted  certain  evidence  as  to  the  estates 
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of  Mr,  and  Mrs.  Boyd,  under  the  claim  of  counsel  for  the 
state  that  certain  other  evidence  would  be  produced  which 
would  make  it  competent.  This  was  not  done,  and  there- 
upon the  court  withdrew  such  evidence  from  the  jurj,  and 
clearly  and  distinctly  instracted  the  jury  that  they  should 
not  consider  it  at  all.  Still  it  is  claimed  by  counsel  for  the 
defendant,  that  if  the  evidence  was  incompetent,  as  is  per- 
haps  conceded,  that  this  action  of  the  court  did  not  cure 
the  error.  We  think  the  law  of  this  state  is  otherwise,  un- 
less it  be  manifest  that  the  hearing  of  the  evidence  was 
prejudicial  to  the  rights  of  the  defendant,  which  there  is  no 
reason  to  suppose  in  this  case.  See  16  Ohio  St.,  221;  19 
Ohio  St.,  569,  571;  3  0.   C,  551. 

It  is  further  claimed  that  the  court  erred  in  allowing  evi- 
dence to  bo  introduced  to  the  jury,  tending  to  show  im- 
proper and  criminal  relations  to  have  existed  for  some  time 
previous  to  the  shooting,  between  Martin  and  the  wife  of 
McMillan,  and  that  when  the  defendant  came  to  offer  his 
evidence,  the  court  refused  to  allow  him  to  offer  testimony 
tending  to  prove  that  for  years  before  this,  the  character 
and  reputation  of  Mrs.  McMillan  as  a  pure  and  virtuous 
woman  was  above  reproach,  the  defendant  having  been  al- 
lowed to  offer  his  evidence  in  direct  denial  of  any  such  al- 
leged criminal  intimacy. 

We  are  of  the  opinion  that  the  court  did  not  err  in  ad- 
mitting the  evidence  tending  to  show  the  relations  between 
Martin  and  Mrs.  McMillan.  If  the  claims  of  the  state  were 
well  founded,  such  proof  might  be  of  value  in  throwing 
light  upon  the  motives  which  actuated  Martin  in  shooting 
McMillan,  and  such  evidence  of  motive  on  his  part  was  ad- 
missible in  a  case  where  he  was  charged  with  murder  in  the 
first  degree. 

On  the  other  hand,  where  the  evidence  tending  to  prove 
such  improper  intimacy  was  peihaps  wholly  circumstantial, 

OOFTBIGHT,  1899,  BT  OABL  O.    JAHll. 

vox*  XVII, — 81 


428  CIRCUIT  COURTS  OF  OHIO.         vol.  xvil 

Martin  v.  The  State  of  Ohio. 

why  was  it  not  competent  for  the  defendant  to  prove  in  the 
way  sought,  that  it  could  not  be  bo,  or  that  the  great  pro- 
bability, owing  to  the  character  or  standing  of  one  of  the 
parties,  was  that  it  was  improbable  that  such  was  the  case. 
As  stated  in  Stephens'  Digest  of  Evidence,  chapter  II| 
article  2: 

**  Evidence  may  be  given  in  any  action  of  the  existence 
or  non-existence  of  any  fact  in  issue,  and  any  fact  relevant 
to  any  fact  in  issue,  and  of  no  others.'' 

The  motive  of  the  defendant  in  shooting  the  deceased 
was  one  of  the  facts  in  issue  in  this  case,  and  therefore,  if 
evidence  as  to  the  existence  or  non-existence  of  that  motive 
was  competent  and  was  offered,  then  any  fact,  relevant  to 
that  fact  in  issue,  was  competent.  And  we  think,  evidence 
as  to  the  general  character  and  reputation  of  Mrs.  McMillan 
was  of  that  kind.     In  129  Mass.,  474,  it  was  held: 

''That  on  a  trial  of  an  indictment  for  adultery,  evidence 
of  the  reputation  as  to  chastity  of  the  woman  with  whom 
the  defendant  is  charged  to  have  committed  adultery,  is 
competent". 

This  case,  we  think,  is  directly  in  point,  and  we  hold  that 
the  court  erred  in  excluding  such  evidence^ 

After  the  evidence  was  all  introduced,  and  before  argu- 
ment to  the  jury,  the  counsel  for  the  state  asked  the  court 
to  give  to  the  jury  seventeen  separate  special  charges  in 
writing,  then  submitted.  To  the  giving  of  each  and  all  of 
which  the  defendant  objected,  and  thereupon  the  defendant 
asked  the  court  to  give  to  the  jury  forty-eight  special 
charges  in  writing,  then  submitted,  and  the  state  objected 
to  the  giving  of  each  of  said  sppcial  charges,  and  then  argu- 
ment was  had  as  to  said  charges,  and  at  the  fconciusion 
thereof  the  court  gave  to  the  jury  fifteen  of]  the  special 
charges  asked  on  behalf  of  the  state,  and  to  the  giving  of 
each  of  the  same  the  defendant  excepted.  And][the  court 
then  gave  to  the  jury  thirty-seven    of    the  special  [charges 
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asked  by  the  defendant,  and  refused  to  give  eleven  thereof, 
to  which  refasal  as  to  each,  the  defendant  excepted.  All 
the  charges  given  and  refused  are  set  forth  in  the  bill  of 
exceptions.  On  this  the  case  was  argued  to  the  jury,  and 
the  court  then  charged  the  jury;  which  was  in  writing,  and 
a  copy  of  which  is  set  forth  in  the  bill  of  exceptions,  with 
the  many  speciBc  exceptions  taken  thereto  by  the  counsel 
for  the  defendant,  there  being  seventy-seven  of  these  excep- 
tions. 

Those  special  charges  asked  for,  and  given  or  refused, 
and  the  general  chaige  of  the  court,  with  the  exceptions 
thereto,  occupy  one  hundred  pages  of  the  bill  of  exceptions. 
It  is  out  of  the  question  therefore,  that  we  should  undertake 
to  pass  in  detail  on  the  questions  thus  raised.  We  deem  it 
sufficient  to  briefly  consider  those  which  counsel  seem  fo 
have  deemed  of  importance,  or  which  seem  so  to  us;  and  we 
think  that  very  many  of  the  charges  given  for  the  State  and 
excepted  to,  present  the  same  general  question,  and  very 
many  of  them  which  lelate  to  murder  in  the  tirst  or  second 
degree,  are  not  now  important,  as  the  jury  returned  a  ver- 
dict findio^  that  the  defendant  was  not  guilty  of  either. 

One  of  the  questions  most  earnestly  debated  by  counsel  in 
this  case,  is  raised  by  the  language  of  several  of  the  special 
charges  given  by  the  court  to  the  jury,  and  also  by  the 
language  used  by  the  court  in  the  general  charge.  And 
this  related  to'the  plea  interposed  by  the  defendant  that  he 
had  shot  McMillan  in  the  proper  and  justifiable  defense  of 
himself  againut  a  violent  and  felonious  attack  upon  him  by 
said  McMillan.  It  may  be  that  the  exact  point  in  contro- 
versy may  be  seen  best,  by  quoting  what  was  ssid  by  the 
Court  in  its  general  cfiarge  to  the  jury,  on  one  of  the  phases 
of  the  law  of  self  defense,  as  follows: 

'^  Again,  it  must  appear  that  the  defendant  at  the  time  of 
firing  the  fatal  shot,  in  good  faith,  and  in  the  proper  and 
careful  exercise  of  his  faculties,  believed,  and  bad  reasonable 
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ground  for  believiug,  that  be  was  in  immiDeDt  danger  of 
death  or  great  bodily  harm  from  such  aesault.  The  mere 
belief  alone,  in  such  danger,  is  not  sufficient  to  excuse  a 
homicide.  He  must  have  arrived  at  such  belief  bj  the  caret 
ful  and  reasonable  use  of  bis  faculties;  and  further,  he  mus- 
have  had  reasonable  ground  for  believing  the  existence  of 
such  danger,  such  grounds  as  would  cause  a  man  of  oi'dinary 
courage  to  so  believe.  You  are  to  determine  not  only  whether 
he  entertained  such  belief  in  good  faith,  but  also  whether 
bis  conclusion  was,  under  all  the  circumstances,  a  reasonable 
one  for  him  to  arrive  at.  The  reasonableness  oi  unreason- 
ableness of  his  conclusion  is  to  be  judged  by  placing  your- 
self as  nearly  as  possible  in  his  position  at  the  fatal  moment, 
with  such  information  as  he  had  concerning  the  disposition 
of  his  assailant  toward  him,  and  subject  to  whatever  influence 
the  evidence  may  show  was  operating  upon  his  mind.  In 
determining  whether  he  had  such  reasonable  grounds,  you 
must  take  into  account  the  nature  of  the  attack  made  upon 
him,  the  apparent  power  to  prevent  the  snme;  the  relations 
existing  between  hin.self  and  deceased,  and  his  own  knowl- 
edge of  his  assailant  having  threatened  to  take  his  life  and 
had  assaulted  him,  (if  such  is  the  fact),  and  all  the  other 
circumstances  of  the  occasion.  If  he  in  good  faith  belie  ed, 
upon  grounds  reasonable  under  the  circumstances  that  he  was 
in  such  danger,  then  he  had  the  right  to  act  as  if  such  dang- 
er existed,  notwithstMuding  the  fact  that  he  may  have  been 
mistaken,  and  that  subsequent  investigation  may  show  that 
there  was  no  such  danger.' 

We  may  say  that  in  our  judgment,  the  foregoing  extract 
from  the  charge  of  the  court,  leaving  out  of  view  the  line 
which  we  have  italicised,  (and  which  evidently  was  interlin- 
ed in  the  typewritten  charge  prepred  for  the  jury  and  after 
its  preparation),  seems  to  be  in  entire  accord  with  the  deci- 
sions of  our  Supreme  Court  on  this  question,  and  of  our  own 
view  of  the  law. 

But  the  controversy  which  arises  on  this'pointis  whether 
the  introduction  into  this  charge  of  these  words:  *'Such 
grounds  as  would  cause  a  man  of  ordinary  courage  to  be- 
lieve'\or  words  conveying  substantially  the  same  idea,  would 
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make  the  charge  erroneous.  That  is,  must  a  defeDdant  in 
a  case  of  this  kind  make  it  appear,  that  in  the  careful  and 
proper  use  of  his  faculties  he  not  only  honestly  believed  that 
it  was  necessary  to  take  the  life  of  his  assailant  making  a 
felonious  attack  upon  him,  to  protect  his  own  life  or  prevent 
great  personal  harm  to  himself,  and  have  reasonable  grounds 
for  such  belicif ,  but  in  addition  thereto  show,  that  the  grounds 
of  such  belief  were  such  as  would  cause  a  man  of  ordinary 
courage  to  so  believe?  This  also  waa  subfltaptially  the  re- 
quirement laid  down  by  the  court  in  this  casein  the  special 
charges  given  to  the  jury  at  the  request  of  the  counsel  for 
the  state,  Nos.  2,  11,  13,  and  17. 

So  far  as  we  can  gather  from  the  adjudications  of  courts 
there  is  considerable  conflict  of  opinion  as  to  this  point, 
viz:  that  conceding  it  to  be  true  that  a  person  seeking  to 
justify  himself  for  taking  life  in  the  defense  of  himself 
against  a  felonious  assault,  must  show  that  he  honestly  be- 
lieves that  it  was  necessary  for  him  to  do  so,  and  that  he 
had  reasonable  grounds  to  so  believe,  is  it  the  law  that  if 
he  does  so  believe,  and  the  circumstances  show  that  taking 
him  as  he  was,  he  had  good  cause  to  believe  it  was  neces- 
sary for  him  to  do  as  he  did,  should  he  go  acquit;  or  is  the 
jury,  notwithstanding  they  aie  convinced  that  he  honestly 
believed  his  act  to  be  necessary,  and  that  to  a  man  in  his 
circumstances  his  act  seemed  to  be  reasonable,  that  they 
can  properly  find  that  such  belief  was  not  reasonable  in  fact 
and  convict  him? 

So  far  as  we  know  or  have  seen,  this  exact  question  has 
not  been  passed  upon  by  the  supreme  court  of  this  state. 
Marts  V.  The  State,  26  Ohio  St.,  102,  is  perhaps  the  lead- 
ing case  on  the  subject  of  self  defense,  and  in  that  case  it 
is  held  that: 

'* Homicide  is  justifiable  on  the  ground  of  self-defense, 
when  the  slayer,  in  the  careful  and  proper  use  of  his  facul- 
ties, bona  fide  believes  and  has  reasonable  ground  to  believe 
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that  he  is  in  imminent  danger  of  death  or  great  bodily 
harm,  and  that  hia  only  means  of  escape  from  ench  danger 
will  be  by  taking  the  life  of  his  aeaailant,  although  in  fact 
he  is  mistaken  as  to  the  existence  or  imminence  of  the  dan- 
ger. '  * 

It  seems  to  us  that  this  comes  very  close  to  the  view 
entertained  by  those,  who  adopt  the  idea  that  when  the  per- 
son assailed  honestly  believes  that  it  is  necessary  for  him  to 
take  the  life  of  his  assailant  to  protect  his  own,  and  the  cir- 
cumstances are  such  as  to  reasonably  lead  him  to  so  believe, 
that  he  should  go  acquit.  For  it  is  expressly  stated,  that 
the  danger  must  not  necessarily  be  real,  but  only  apparent; 
for  it  is  said  that  he  is  under  such  circumstances  justified 
in  taking  the  life  of  the  assailant,  though  in  fact  he  is  mis- 
taken as  to  the  existence  or  imminence  of  the  danger.  It  is 
true  that  the  part  of  the  syllabus  quoted  is,  that  to  justify 
the  homicide,  there  must  not  only  be  the  honest  belief  of 
its  necessity,  but  that  he  must  also  have  reasonable  grounds- 
to  believe  it.  And  there  is  good  ground  for  argument  that 
it  was  the  meaning  of  the  court,  that  the  question  whether 
there  was  reasouhble  ground  for  the  defendant  honestly  to 
believe  that,  was  of  necessity  to  be  submitted  to  and  de- 
termined by  the  jury.  And  this  view  seems  to  be  strength- 
ened by  the  decision  in  the  case  of  Darling  v.  Williams,  35 
Ohio  St,  5S,  where  it  is  held  that: 

'*  Homicide  is  not  excusable  on  the  ground  of  self  de- 
fense, although  the  slayer  believes  in  good  faith  that  he  is 
in  imminent  danger  of  death,  or  great  bodily  harm,  and 
that  his  only  means  of  escape  from  such  danger  consists  in 
taking  the  life  of  the  assailant,  unless  there  are  reaponable 
grounds  for  such  belief'* 

And  in  the  decision  of  the  case.  Judge  Boynton  uses  lang- 
uage which  shows  that  in  his  view,  the  party  who  sets  np 
the  plea,  is  not  the  sole  judge,  whether  he  had  reasonable 
groand  to  believe  that  the  act  of  killing  was  necessary  to 
protect  his  own  life . 
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This  qaestion  is  discassed  ably  and  at  length  by  Mr. 
Wharton  in  his  worka  on  Homicide,  under  the  title,  *'Self- 
defenae'^  in  aection  493  and  post.  In  section  493,  he  says: 

'^Whether  the  danger  is  apparent,  is  to  be  determined 
from  the  defendant's  stand -point.  Here  no  doabt,  we 
arrive  at  a  point  where  begin  matked  divergences  of  judic- 
ial sentiment.  It  is  conceded  on  all  sides  that  it  is  enough 
if  the  danger  which  the  defendant  seeks  to  avert  is  ap- 
parently imminent,  irremediable  and  actual.  But  ap- 
parently as  to  whom  f  Here  three  theories  meet  us.  The 
first  is,  that  the  standpoint  is  that  of  the  jury.  No  doubt 
in  a  primary  sense  this  is  correct.  The  jury  must  judge 
whether  the  danger  was  apparent,  but  it  ie  absurd  to  say  that 
it  is  necessary  that  the  danger  must  have  been  such  as  to  be 
apparent  to  themselves  as  they  finally  deliberate  on  the 
case.  If  this  were  true,  ^n  unloaded  pistol  would  cease  to 
be  an  apparent  danger;  for  the  jury  when  they  come  to  de- 
cide the  case  know  that  the  pistol  was  unloaded,  and  know 
that  there  was  no  real  danger.  However,  what  the  jury  have 
to  decide  is,  nut  whether  the  danger  was  apparent  to  them- 
selves, but  whether  it  was  apparent  by  some  other  standard 
— what  is  the  other  standard  which  the  jury  are  thus  to 
apply?'* 

After  stating  the  answer  given  by  several  courts  to 
this  inquiry  to  be,  "that  if  a  reasonable  man  would 
have  held  that  the  danger  was  apparent,  then  the  danger 
will  be  treated  as  apparent",  and  on  account  of  the  am- 
biguity of  the  authority  cited  to  maintain  it,  he  gives 
other  authorities  maintaining  the  view,  "that  the  danger 
must  be  apparent  to  the  defendant,  and  that  it  is 
sufficient  if  it  be  6o'\  or,  as  stated  in  a  case  decided  by 
Baron  Park:  "The  rule  of  law  founded  in  justice  and  reason 
is,  the  guilt  of  the  accused  must  depend  upon  the  circum  - 
stances  as  they  appear  to  him"';  and  quite  a  number  of 
authorities  are[*cited  as  sustaining  this  view,  and  which  they 
seem  clearly  to  do.  |* And  the  conclusion  reached  by  Mr. 
Wharton  is  that,  both  on  principle  and  authority, the  latter 
view  is  the  correct  one. 


484  CIRCUIT  COURTS  OF  OHIO.        vol.  xvu 

Martin  v.  The  State  of  Ohio. 

And  Mr.  Bisbop,  in  bie  work  on  Criminal  Law,  atat^s 
tbe  doctrine  on  tbis  point  tbas  (vol.  1,  sec.  305): 

''In  self-defense-  if  in  langaage  not  nncommon  in  tbe 
cases,  one  has  reasonable  cause  to  believe,  the  existence  of 
facts  whicb  will  justify  a  killing — or  m  terms  more  nearly 
in  accord  witb  tbe  principle  upon  wbicb  tbe  rule  is  founded, 
if  witbout  fault  or  carelessness  be  does  believe  in  it,  be  is 
legally  guiltless  of  tbe  bomicide;  tbougb  be  mistook  tbe 
facts,  and  so  tbe  life  of  an  innocent  person  is  unfortunately 
eztinguisbed.  In  otber  words«  and  witb  reference  to  tbe 
rigbt  of  self-defense  and  tbe  not  quite  harmonious  author- 
ities, it  is  tbe  doritrine  of  reason,  and  sufficiently  sustained  in 
adjudication,  that  notwithstanding  some  decisions,  ap- 
parently adverse,  wherever  a  man  undertakes  self-defense, 
be  is  justified  in  acting  on  tbe  facts  as  they  appear  to  bim. 
If  witbout  fault  or  carelessness,  be  is  misled  concerning 
them,  and  defends  himself  correctly  according  to  what  he 
thus  supposes  tbe  facts  to  be,  tbe  law  will  not  punish  bim, 
though  they  are  in  truth  otherwise,  and  be  really  has  no 
occasion  for  the  extreme  measure." 

Our  own  opinions  on  this  question  are  fully  in  accord 
witb  those  quotations  from  the  works  of  those  two  authors. 
We  esteem  it  to  be  tbe  correct,  as  well  as  tbe  only  safe  doc- 
trine. The  jury  of  course  is  to  decide  from  all  the  evidence, 
whether  the  defendant  honestly  believed  in  the  existence  of 
the  danger  to  himself,  and  the  necessity  of  taking  life  to 
protect  his  own.  But  they  are  to  look  at  the  case  from  tbe 
standpoint  of  the  defendant  himself,  and  determine  under 
the  circumstances  surrounding  bim,  of  stre9S  or  excitement 
it  may  be, whether, without  fault  or  carelessness  on  bis  part, 
he  did  honestly  believe  that  he  was  in  imminent  danger  of 
losing  his  life,  or  receiving  otber  grievous  personal  injury, 
and  to  prevent  this  it  was  necessary  to  take  the  life  of  bis 
assailant.  If  they  find  such  to  be  the  case,  the  law  will  not 
punish  him.  The  charges  of  tbe  court  then,  that  to  make 
out  a  case  of  self-defense,  it  must  appear  to  the  jury  that 
the  defendant  not  only  in  the  proper  and  careful  exercise  of 
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his  facalties  believed  in  the  existence  of  sncb  danger,  and 
SQch  necessity,  but  in^addition  that  be  must  have  had  such 
grounds  as  would  cause  a  man  of  ''ordinary  courage"  or  of 
"ordinary  firmness",  or  '^an  ordinarily  courageous  man*' 
to  so  believe,  we  think  were  erroneous.  This  is  imposing 
upon  the'defendant  in  a  case  of  this  kind  a  burden,  for  which 
we  see  no  warrant  in  any  decision  in  this  state,  and  is  op- 
posed, as  we  think,  to  the  great  weight  of  authority.  How 
is  the  defendant  in  his  stress  or  excitement  in  which  he 
probably  would  be,  to  know  or  judge  how  a  man  of  ordin- 
ary courage  would  act  if  in  his  place,  or  how  is  the  jury  to 
know  of  this?  We  therefore  are  of  the  opinion  that  the 
trial  court  erred  in  those  charges  before  numbered,  and  in 
the  use  of  the  language  referred  to  in  the  general  charge, 
and  in  refusing  to  give  the  special  instructions  asked  by  the 
defendant  on  this  point,  if  in  other  respects  they  were  right. 
But  we  have  not  deemed  it  necessary  to  be  more  explicit  as 
to  this,  or  to  go  into  a  critical  examination  of  the  correct- 
ness of  the  many  other  oharges  given  on  behalf  of  the  state 
and  excepted  to,  or  of  those  asked  by  the  defendant  and  re- 
fused. Several  of  these  last  seem  to  us  to  be  correct,  but 
were  substantially  given  in  the  general  charge. 

Finally  it  is  claimed  that  the  verdict  of  the  jury  was  man- 
ifestly against  the  weight. of  the  evidence,  and  that  the  trial 
court  erred  in  refusing  to  grant  a  new  trial  asked  for  on 
this  ground.  It  is  sufficient  for  us  to  say  on  this  point, 
that  in  our  judgment  there  was  evidence  on  the  part  of  the 
Btate,  which,  if  believed  by  the  jury,  would  probably  have 
warranted  them  in  finding  as  they'  did.  Certainly  th^re 
was  evidence  on  the  other  side,  which,  if  true,  would  tend 
very  strongly  to  show  that  the  defendant  was  only  properly 
defending  himself  against  the  violent  assault  made  upon 
him  by  a  man  who  for  weeks  before  had  been  threatening  to 
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kill  bim,  and  that  the  defendant  did  honestly  believe,  and 
bad  reasonable  ground  to  believe,  that  what  be  did  was  for 
the  preservation  of  bis  own  life.  But  the  weight  and  cred- 
ibility of  all  of  this  evidence  was  for  the  jury  to  pass  upon, 
and  anless  this  verdict  was  clearly  and  manifestly  wrong,  we 
ought  not  under  the  well  settled  rules  of  the  law  to  interfere 
with  it. 

But  for  the  reasons  hereinbefore    specially    stated,    the 
judgment  will  be  reversed  and  a  new  trial  awarded. 

C,  H,  Blackburriy     Hayes  &  Swaim,    E,   J,  West,    for 
Plaintiff  in  Error. 

W.  H.  Hartman,    W,     W.    Savage,    and    Clive    Slone 
for  Defendant  in  Error. 


(Third  Circuit— Logan  Co.,  O.,  Circuit  Court— Oct.    Term,    1898.) 

Before  Day,  Price  and  Norris,  JJ. 

THE  C,  C,  C.  &  ST.    L.    RY\  CO.    v.    COMMISSIONERS     OF 

LOGAN  COUNTY.  AUDITOR,  et  al. 


Ditch — QroBsly  unjust  assessment — Injunction  proper  remedy — 
(1).  By  the  provisions  of  section  4491,  R.  S.,  an  action  is  author- 
ized, and  may  be  maintained  to  enjoin  the  placing  upon  dupli- 
cate and  collection  of  an  assessment  made  to  pay  the  cost  and 
expense  of  iocatin^^  and  constructing  a  ditch  improvement, 
qn  tne  single  ground  of  gross  injustice  in  the  apportionment; 
and  if  the  fact  of  gross  injustice  is  established  on  the  trial,  the 
plaintiff  is  entitled  to  relief  by  injunction. 

Same— Assessment  of  party  disturbing  natural  drainage — 
(2).  On  the  trial  of  such  issue,  evidence  tending  to  show  that 
plaintiff  wrongfully  erected  obstructions  and  destroyed  the 
natural  drainage,  and  thereby  created  the  necessity  for  better 
drainage  and  increased  the  cost  and  expense  of  securing  it,  is 
competent  as  bearing  on  the  question  of  gross  injustice  in  the 
apportionment  of  sucn  cost  and  expense. 

Excessive  assessment  between  parties  benefited — Remedy — 
3).  If, upon  such  trial, "it  is  established    that    plaintiff   derives   a 
substantial  benefit  from  the  improvement,  it  is  not  a  groas    in- 
justice to  apportion  some  part  of  the  necessary  cost  and  expense 
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of  the  improvemeDt  to  the  plaiDtiff.  When  substantial  benefit 
is  made  to  appear,  the  remedial  right  chtDges,  and  it  becomes 
a  propoeitioD,  not  of  gross  iDJustice,  but  of  equitable  apportion* 
ment  between  persons  mutually  benefited ;  and  in  such  case 
the  party  must  pursue  such  remedy  as  is  provided  for  by  law.  and 
is  not  entitled  to  the  extraordinary  remedy  of  injunction. 

Appeal  from  the  Ooart  of  Ooromon  Pleas  of  Logan  connty. 

Day,  J. 

The  purpose  of  the  action  ia  to  enjoin  the  location  and 
coDstr action  of  the  so-called  ''Ward  Ditch",  and  the  plac- 
ing on  the  duplicate  for  collection  of  an  assesBment  ordered  to 
pay  for  the  labor  and  expense  of  locating  and  constrncting 
said  ditch.  A  perpetual  injunction  is  prayed.  The  right 
to  this  relief,  is  based  solely  on  the  grounds  that  the  pro- 
ceeding for  the  location  of  the  ditch  was  and  is  illegal,  and 
that  the  plaintiff  is  not  at  all  benefited  by  it,  so  that  to  en- 
force the  order  and  the  assessaient  reported,  as  to  it,  would 
be  a  gross  injustice.  No  error  or  irregularity  in  the  pro- 
ceedings to  locate  and  establish  and  construct  the  ditch  is 
claimed  or  insisted  on.  It  is  practically  conceded  that,  in 
respect  to  the  proceedings  for  the  location,  they  were  dis- 
tressingly correct  and  free  of  even  technical  error;  and 
only  the  claim  is  asserted  and  relied  on  that  to  enforce  the 
result  of  the  proceeding,  and  the  assessment  apportioned  to 
plaintiff,  would,  in  and  of  itself,  be  illegal,  and  a  gross  in- 
justice, on  the  theory  that  plaintiff  derives  no  btnefit  what- 
ever from  the  proposed  improvement.  The  plain  tiff  ^s  entire 
case  is  put  in  issue  by  an  answer,  in  form  a  general  denial 
of  the  averments  of  the  petition. 

The  plaintiff  appeals  to  the  broad  and  equitable  provis- 
ions of  section  4491,  Revised  Statutes,  and  basing  its  entire 
case  thereon,  prays  relief  in  accordance  with  its  provisions. 
We  think  the  appeal  is  well  based  and  must  be  allowed, 
and  the  contention  of  the  parties  disposed  of  under  the  pro- 
TisioiM  of  that  section.     The  provisions  of  that  section,  re- 
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lied  on  by  plaintiflP  as  authorizing^its  action,  are  ae  follows: 
Section  4:491,  Bevised  Statutes: 

''The  court  in  which  anj  proceeding  is  brought  to  re- 
cover any  tax  or  assessment  paid,  or  to  declare  void  the[ pro- 
ceeding to  locate  or  establish  any  ditch,  or  to  enjoin  any  tax 
or  assessment  levied  or  ordered  to  be  levied  to  pay  for  the 
labor  and  expense  aforesaid,  shall,  if  there  is  manifest  error 
in  the  proceedings,  allow  the  plaintiff  in  the  action  to  show 
that  he  has  been  injured  thereby,  «  «  «  ^j^^  without 
finding  error,  the  court  may  correct  any  gross  injustice  in 
the  apportionment,  made  by  the  commissioneis;  the  f court 
shall,  on  final  hearing,  make  such  order  in  the  premises  as 
shall  be  just  and  equitable,  etc.'' 

The  section  invites  the  plaintiff's  action,  and  clearly  au- 
thorizes relief  under  two  heads:  viz,  in  case  of  manifest  er- 
ror  in  the  proceeding,  with  an  aflirmative  showing  of  in- 
jury; and,  without  finding  error,  in  case  of  any  gross  in- 
justice in  the  apportionment  of  the  cost  and  expense.  Nor 
are  the  remedies  here  provided,  or  rather  permitted,  any- 
thing new  in  our  jurisprudence.  Additional  authority  is 
not  conferred,  by  the  provisions  of  the  section,  upon  the 
courts;  but  it  only  puts  in  form  of  statutory  law,  and  brings 
into  our  drainage  statutes,  and  makes  available  in  ditch 
proceedings,  rules  that  have,  from  time  immemorial,  ob- 
tained in  courts  of  equity.  Yet  the  provisions  of  the  section 
are  valuable  in  drainage  matters,  as  they  somewhat  modify 
the  prohibitory  provisions  of  the  next  preceding  section, 
4490,  and  may  be  regarded  and  accepted  as  express  legisla- 
tive sanction,  permitting  the  courts  to  dispense  partial  jns- 
tice,  even  in  a  ditch  proceeding,  by  correcting  and  reliev- 
ing against  gross  injustice,  without  being  obliged  to  first 
find  the  proceedings  irregular  or  erroneous.  In  the  absence 
of  both  the  enumerated  grounds,  however,  manifest  error 
with  injury,  and  gross  injustice,  no  relief  is  provided,  and, 
of  oonrse,  none  can  be  afforded  in  this  form  of  action. 

The  plaintiff  did  not  show,  or  attempt  to  show,    manifest 
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error  in  the  proceeding,  bat  coDfined  its  efforts  to  tbe  task 
of  demoDstrating  that  there  was  grosa  injastice  in  the  ap- 
portionment of  the  expense  of  the  improvement;  thus  rais- 
ing and  presenting  for  decision  the  single  proposition: 
Was  the  apportionment  of  the  cost  and  expense  of  the 
improvement,  as  made  by  the  commissioners,  grossly 
onjast  to  the  plaintiff?  Tbe  aCBrmative  of  the  propo- 
sition is  with  plaintiff,  and  to  entitle  it  to  prevail,  it  must 
meet  the  requirements  of  its  position  and  sustain  its  conten- 
tion by  a  preponderance  of  all  the  evidence.  The  plaintiff's 
efforts  were  all  directed  to  the  establishing  of  the  fact  that 
its  property,  the  railroad  bed  and  track,  would  not  be  at  all 
bene6ted  by  the  construction  of  the  improvement,  but  on 
the  contrary  would  suffer  damaga;  and  the  trend  of  ill  its 
testimony  was  to  that  effect.  It  was  shown  that  the  plain- 
tiff company  is  assessed  for  the  improvement,  in  round 
numbers,  one  hundred  and  sixty  dollars.  Four  persons  only 
are  reported  as  benefited,  and  the  sum  apportioned  to  plain- 
tiff, is  about  one-third  of  the  whole  amount.  In  all  this 
plaintiff  proceeds  on  the  theory,  that  if  a  large  portion  of 
the  cost  and  expense  of  the  ditch  is  assessed  and  apportioned 
to  it,  and  it  is  not  to  any  extent  benefited  by  the  making  of 
the  improvement,  the  apportionment  must  of  necessity  be  a 
grossly  nnjust  one.  In  an  ordinary  case,  where  relative 
benefits,  only,  are  in  question,  the  theory  of  plaintiff,  is 
most  likely  correct;  and  upon  such  situation  being  made  to 
appear  satisfactorily,  the  proper  relief  to  be  administered 
would  be  clearly  indicated.  The  right  to  snob  relief,  how- 
ever, is  based  altogether  on  the  assumed  fact,  that  there  is 
sabstantially  an  entire  absence  of  any  benefit  whatever  in- 
uring to  the  plaintiff  from  the  improvement;  and  if  it  shall 
appear  from  a  consideration  of  all  the  Avidence,  that  there 
was  some  substantial  benefit  to  the  plaintiff  company,  re- 
sulting from  the  constraction  of  the  improvement,  so  that 
plaintiff  was  properly  assessed  in  some  amount  for  the  pay- 
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ment  of  the  expense  of  its  construction,  unless  the  benefit 
shown  appears  to  be  so  infinitesimal  and  trifling  and  the  as- 
sessment so  large,  that  the  disparity  between  the  two,  prima 
facie,  evidences  wrong  and  injustice,  plaintiff  has  failed  to 
sustain  its  contention,  and  the  finding  and  judgment  must 
be  against  it.  In  such  case  .the  question  ceases  to  be  one 
of  ''gross  injustice  in  the  apportionment,''  and  becomes  the 
ordinary  one  of,  is  the  apportionment  fair  and  equal;  and 
that  question  is  conclusively  presumed  to  have  been  properly 
adjudicated  and  settled  in  the  original  proceeding  for  the 
establishment  of  the  improvement,  to  which  the  plaintiff 
was  a  party.  It  is  only  gross  injustice  in  the  apportion- 
ment that  can  be  corrected  and  relieved  against  in  this  form 
of  action.  An  apportionment  somewhat  unequal,  perhaps 
believed  to  be  somewhat  unjust,  viewed  alone  in  the  light 
of  relative  benefits  to  be  derived,  would  not  supply  the  situ- 
ation described  in  the  section,  or  authorize  the  relief  there- 
in pointed  out,  viz:  the  correction  of  a  gross  injustice  in 
the  apportionment.  In  such  case  the  situation  would  be 
that  of  an  apportionment  believed  to  be  unequal  and  not  en- 
tirely equitable,  in  which  the  party  feeling  aggrieved,  would 
have  a  complete  and  adequate  remedy  at  law,  by  appeal  or 
error;  and. would  be  denied  the  extraordinary  remedy  of  in- 
junction. See  Haff  v.  Fuller,  45  Ohio  St.,  495;  Laylin 
V.  Commissioners,  46   Ohio  St. ,  663. 

The  evidence  bearing  on  the  proposition  involved  in  the 
case,  was  directly  conflicting.  Witnesses  called  and  exam- 
ined by  plaintiff,  with  one  exception,  testified  that  the 
plaintiff's  railroad  property  was  not  benefited,  in  the  least, 
by  the  improvement;  while  witnesses  on  behalf  of  the  de- 
fense, including  one  introduced  by  plaintiff,  gave  evidence 
that  the  railroad  embankment  and  road  bed,  was  certainly 
and  moat  directly  benefited.  The  weight  of  this  evidence  ia, 
we  think,  to  the  effect  that  the  road  is  benefited  to  an  ex- 
tent— the  precise  or  proximate  extent  was  not  developed,  but 
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•nfficiently  bo  to  satisfy  the  coart  that  it  is  not  a  qneetion 
of  grosB  iDJastice  at  all,  bat  only  a  contention  between 
several  mutually  benefited  parties,  as  to  whether  the  cost 
and  expense  of  creating  the  benefits,  is  fairly  and  equitably 
apportioned  between  tbem. 

Thus  far  we  have  dealt  with  tbe  case  altogether  from  the 
point  of  view  urged  by  plaintiff,  and  have  endeavored  to 
make  proper  disposition  of  it  on  the  plaintiff's  theory  alone. 

We  think,  however,  the  case  is  broader  than  plaintiff   is 
willing  to  concede,  and  has  in  it  some    material    facts   not 
commonly  found  in  an  ordinary  ditch  proceeding;  material 
and  unusual  facts,  that  seriously  affect   the  relative  position 
of  the  parties  to  be  charged  with  the   cost  and    expense   of 
making  the  necessary  improvement  iu  the  drainage  of  their 
respective  premises,  and  which  are  peculiarly  pertinent,  and 
not  to  be  left  out  of  consideration,  especially  as  bearing  on 
the  question  of  gross  injustice  in    the   apportionment.     In 
considering  and  determining  the    proposition,    if    a    gross 
wrong  or  injustice  has  been  done   or  is    proposed,     we   are 
not  of  opinion  that  we  are  limited  and  confined  to    the  evi- 
dence, alone,  concerning  the  relative    benefits   resulting  to 
each  party,  but  may  also,  with  entire  propriety,  receive  and 
consider  as  competent,  any  evidence  tending  to    show    that 
an  increased  necessity  for  the  improvement,  and  as    well,  a 
largely    increased  cost  and    expense  of  making  it,     was    in 
some  part  occasioned  and  made  necessary  by  the    improvi- 
dent or  wrong  acts  and  conduct  of  one   of  tbe    parties,    in 
improperly  and  purposely  obstructing  tbe  natural     flow    of 
the  water;  and  also  all  other  relevant    and     pertinent    facts 
and  circumstances,  having  a    bearing  and  tending  to  throw 
light  on  the  proposition  of  wrong   and     absolute    injustice. 
When  the  inquiry  is  thus  enlarged  and  extended    to    cover 
the  whole  ground,  with  all  the    pertinent  facts    considered, 
BO  as  to  correctly  ascertain  the  relation  and     position    each 
party  sustains  to  the  needed  improvement  in   drainage,    the 
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coat  and  expenae  of  it,  the  reaaltiDg  benefits  and  the  equit- 
able apportionment  of  aucb  cost  and  expenae  between  the 
interested  parties,  it  appears,  as  tbe  undisputed  fact,  that 
the  tract  of  country  to  be  drained  by  the  improvement  in 
question,  was,  in  its  primal  condition,  a  low  swampy  marsh, 
with  a  alight  but  distinct  fall  to  the  southwest,  in  which 
direction  its  waters.naturally  flowed,  finding  an  outlet  into 
Blue  Jacket  creek.  Plaintiff's  railroad  was  constructed 
directly  "across  tbe  swamp,  dividing  it  and  leaving  a  portion 
on  the  north  side  of  the  railroad.  This  railroad  was  grad- 
ually converted  into  a  solid  embankment  by  being  filled  in, 
from  time  to  time,  with  earth,  timbers,  gravel,  etc.,  until, 
with  the  exception  of  an  open  culvert,  some  tive  or  more 
feet  in  width,  near  the  point  where  the  present  ditch  is  to 
pass  through  the  said  embankment,  a  complete  and  sub- 
stantial dam  was  created,  preventing  the  flow  of  the  waters 
of  the  north  part  of  the  swamp  to  their  outlet,  except 
through  the  small  culvert  just  named.  Five  or  aix  years 
ago,  this  culvert  was  filled  aud  entirely  closed  by  the  plain- 
tiff company,  and  the  dam,  so  far  as  tbe  plaintiff  is  con- 
cerned, was  made  absolutely  complete.  Prior  to  this,  water 
having  a  natural  outlet  elsewhere,  was,  by  the  plaintiff  com- 
pany, diverted  from  its  natural  course,  and  carried  into  the 
swamp  on  the  north  side  of  the  railroad,  and  was  by  the 
making  of  the  solid  embankment,  left,  with  all  tbe  other 
water  naturally  collected  theie,  without  outlet  or  means  of 
escape,  except  by  tbe  slow  process  of  evaporation.  Much 
of  the  necessity  for  the  improvement,  and  very  much  of  ^he 
total  expense  of  the  improvement,  was  directly  occasioned 
by  the  obstruction  to  the  natural  flow  of  the  water  perpe- 
trated by  the  plaintiff;  and  in  view  of  that  fact,  the  sugges- 
tion naturally  presents  itself:  Is  it  in  the  nature  of  a  gross 
injustice,  that  the  plaintiff  company,  in  a  strictly  regular 
and  lawful  proceeding,  is  required  to  bear  a  large  share  mt 
the  expense  necessarily  incurred  in  removing   the    obstruc- 
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tioD  to  the  nataral  flow  of  the  water,  created  by  itself,  and 
in  rebuilding  a  proper  and  aafficient  outlet  for  the  dammed 
waters  of  the  swamp.  It  does  not  look  wrong — certainly  it 
is  not  gross  injustice,  to  require  the  plaintiff  to  sustain  a 
portion  of  the  burden  of  righting  a  wrong  by  it  perpetrated 
against  the  public  and  the  petitioners  for  the  ditch,  in  the 
creation  of  the  dam,  and  the  diverting  of  the  water  from  its 
natural  course. 

We  do  not  perceive  any  gross  injustice,  or  any  kind  of 
injustice,  in  the  matter,  and  the  prayer  of  the  petition  is 
denied,  at  costs  to  the  plaintiff. 

West  &  West,  and  Judge  Dye^  for  Plaintiff. 

8,  H.   fVestj  for  Defendants. 


(Sixth  Circuit— Lucas  Co.,  O.,  Circuit  Court— Oct.  Term,    1888.) 

Before  King,  Haynes  and  Par  leer,  J  J. 

THE  FIRST  NATIONAL  BANK  OF    TOLEDO    v.    THE  CEN- 
TRAL  CHANDELIER  CO.  et  al. 


Evidence— Oral  declarations  of  parties  to  written  instrument  be- 
fore execution — Admissibility— 

(1).  Oral  decIaratioDB  of  the  parties  to  a  written  iDBtrument  made 
OD  or  before  the  execution  of  the  same,  are  not  admissible  in 
evidence  to  show  an  intention  or  purpose  not  therein  expressed, 
although  the  arablKuity  in  the  instrument  may  make  the  pur- 
poses or  intentions   of  the  parties  uncertain. 

Same — Title  to  property — Con7?eyance  or  pledge— Admissibility  of 
oral  declarations— Writing  explaining  character  of  written  instru- 
ment—Admissibility  of  oral  declarations  to  further  qualify — 

(2).  Where  a  transaction  affecting  title  to  property  evidenced  by  a 
written  instrument  is  under  Investigation  in  a  court  uf  equity, 
and  the  question  to  be  determined  Is  whether  an  unconditional 
conveyance  of  the  title  or  a  mortgage  or  pledge  to  secure  a  loan 
was  intended,  evidence  of  oral  agreements  and  conversations  of 
the  parties  prior  to  and  contemporaneous  with  the  execution  of 
the  instrument  will  be  admitted  for  the  purpose  of  determin- 
ing the  true  character  of  the  transaction.  But  quaere,  where 
the  instrument  is  accompanied  by  a  writing,  which  has  no  mark 
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of  inoompletenesB,  but  seema  to  gi7e  a  full  record  of  the  trans- 
action aod  ttie  terms  upon  which  the  property  coDveyed  in  the 
inatrument  should  be  held  by  the  transferee  or  redeemed  by  the 
tranaferer-r-will  oral  evideoce  be  admitted  also  tending  to  ahow 
a  different  intent  than  that  expreased  therein? 

Promi9e--Expre88  promise  to  repay  money— 
(3).  To  constitute  a  transfer  of   property,  absolute  on  its    face,    a 
pledge  merely,  it  is  not  necassary  that  an  express  promise  on  the 
part  of  the  transferer   to  repay  the  money  should  appear. 

Conveyance  or  pledge — 
(4).  Facts  under  whicn  a  transfer  of  stock,  absolute  on  its  face,  was 
held  to  be  a  pledge  of  the  same  merely. 


Parkeb,  J. 

There  are  a  great  many  parties  defendant  in  tbia  case, 
and  among  them  are  F.  P.  Chaplin  and  Armina  D.  Xeher- 
wood.  A  part  of  the  purpose  of  the  action  is  to  determine 
the  ownership  of  stock  in  the  Central  Chandelier  Company 
and  enforce  the  statutory  liability  of  stockholders.  The  is- 
sue which  is  presented  to  us  here  is  between  F.  P.  Chapin 
and  Mrs.  Armina  D.  Isherwood,  and  the  stock  in  question 
about  which  these  issues  of  ownership  and  liability  arise 
<;onaists  of  twenty-five  shares  of  the  stock  of  defendant  com- 
pany amounting  to  $2, 500. 

It  is  conceded  that  the  stock  certificates  for  these  twenty- 
five  shares  of  stock  were  issued  originally  to  Mr.  Chapin. 
They  consist  of  three  certificates:  two  for  ten  shares  each 
and  one  for  five  shares,  issued  prior  to  the  3d  day  of  May, 
1893,  and  it  is  conceded  that  Chapin  owned  this  stock  np 
to  that  date.  Chapin  avers  that  he  then  sold  and  transfer- 
red  the  same  to  F.  P.  Isherwood,  from  whom  Armina  D. 
Isherwood  derived  whatever  title  she  may  have  as  residu- 
ary legatee  of  his  estate  under  his  will.  Mrs.  Isherwood 
contends  that  the  stock  was  not  sold  to  Mr.  Isherwood,  but 
was  pledged  to  him  to  secure  a  loan  of  $2,600  which  he 
made  to  Chapin  on  the  date  of  the  transfer,  viz.,  May  3, 
1893.     It    has  been  determined  in  Ohio  that  a  pledgee   of 


vou  xvn.        CIRCUIT  COURTS  OF  OHIO.  446 

First  National  Bank  of  Toledo  v.  Central  Chandelier  Co.  et  al. 

stock  is  Dot  bound  by  the  statatory  liability.  The  assigii- 
mentB  on  tbe  back  of  these  certificates  are  signed  by 
F.  P.  Chapin;  there  is  a  blank  form  and  a  space  left 
for  the  name  of  the  transferee  and  spaces  left  for  the 
dates,  etc.,  which  were  not  filled  in;  it  appears  that  they 
were  never  filled  up,  and  that  no  transfer  was  ever  entered 
on  the  books  of  the  Central  Ohandelier  Company. 

Contemporaneously  with  the  execution  of  these  blank  as- 
flignments,  and  as  a  part  of  that  same  transaction,  a  certain 
paper  was  executed  in  duplicate  by  the  parties,  one  copy  of 
which  was  held  by  Chapin  and  the  other  by  Isherwood,  the 
latter  being  attached  tc  the  stock  certificates  and  placed  by 
Mr.  Isherwood  among  his  effects,  where  it  was  found  by  his 
executors.  The  exact  scope  and  meaning  of  this  paper  it  is 
somewhat  difficult  to  determine  from  its  terms  alone.  It  is 
contended  on  behalf  of  Chapin  that  it  clearly  imports  a  sale 
with  a  conditional  right  or  option  of  re-purchase  reserved. 
On  the  part  of  Mrs.  Isherwood  it  is  contended  that  it  shows, 
if  not  clearly,  yet  sufficiently,  that  the  stock  was  placed  in 
pledge  to  secure  a  loan  of  82,500.  It  is  conceded  by  both 
that  upon  the  transfer  of  the  stock  Mr.  Isherwood  let  Mr. 
Chapin  have  t2,500.  This  instrument  is  written  upon  a 
letter-head  of  the  Bee  Company,  in  which  Mr.  Chapin  at 
that  time  had  an  interest  and  of  which  he  seems  to 
have  been  manager.  The  paper  was  prepared  by  Mr. 
Chapin  with  the  assistance  of  a  friend.  Mr.  Isherwood 
appears  to  have  had  no  part  in  that.  Omitting  the  heading 
of  th«  Bee  Company,  it  reads  as  follows: 

*' Toledo,  Ohio,  May  6,  1893. 

'*For  and  in  consideration  of  S2,500  paid  to  me  this  day 
by  F.  P.  Isherwood  I  have  assigned  and  do  transfer  to  him 
25  shares  of  stock  in  the  Central  Chandelier  Company 
amounting  to  ]I2,600,  full  paid  and  non-assessable,  and  on  ' 
which. I  guarantee  that  he  shall  receive  at  least  6  per  cent, 
per  annum  payable  annually. 

'*F.  P.  Isherwood  agrees  to  allow  said   Chapin    to    have 


446  CIRCUIT  COURTS  OF  OHIO.        vol.  x?n. 

First  National  Baok  of  Toledo  v.  Central  Chandelier  Co.  et  al. 

the  option  of  redeeming  said  stock  when  he  can  do  so,  by 
refunding  the  amount  of  $2,500  to  said  Jsherwood  with  in- 
terest. 

''F.  P.  Chapin, 
**F.   P.  Isherwood." 

The  words  '^ payable  annually"  were  added  at  the 
instance  of  Mr.  Isherwood;  the  remainder  of  the  paper 
is  typewritten,  and  the  words  just  mentioned  were  writ- 
ten in  by  Mr.  Chapin. 

On  the  part  of  Mrs.  Isherwood  pai:ol  evidence  was  intro- 
duced on  the  hearing  of  conversations  between  Mr.  Isher- 
wood and  Mr.  Chapin  at  the  time  of  the  execution  of  these 
papers  and  blank  assignments  and  of  the  turning  over  of 
the  stock  to  Isherwood  by  Chapin.  Some  parts  of  these 
conversations  are  testified  to  by  bar  as  having  transpired 
prior  to  the  execution  of  the  papers,  and  some  as  having 
taken  place  subsequently  thereto,  but  all  on  the  same  day 
and  as  a  part  of  the  same  transaction.  Some  of  these  conver- 
sations as  testified  to  related  to  the  terms  upon  which  the 
money  was  to  be  exchanged  for  the  stock,  and  tend  to  show 
that  the  money  was  loaned  and  the  stock  taken  in  pledge  as 
security  for  the  re-payment  of  the  loan  with  interest. 

Other  parol  evidence  was  introduced  on  behalf  of  Mrs. 
Isherwood  of  subsequent  declarations  and  transactions  on 
the  part  of  Chapin,  tending  to  show  that  he  regarded  the 
transaction  as  a  loan  with  stock  placed  in  pledge  as  security, 
and  that  he  claimed  to  be  the  owner  of  the  stock  after  the 
transfer  referred  to.  The  introduction  of  tbi^  oral  evidence 
was  objected  to  by  Chapin,  and  at  the  close  of  the  testimony 
he  moved^that  it  be  stricken  out  and  disregarded.  We  shall 
now  pass[]upon  this  motion.  Counsel  for  Mrs.  Isherwood 
contends  that  this  oral  evidence  is  admissible  on  varioas 
grounds.  First,  that  it  is  admissible  because  there  is  an  am- 
biguity^in^^the  writing  which  may  be  cleared  up  by  such  oral 
proof  under  the  rules  relating  to  that  subject;  that  the 
contract^is^so^nnskillfully  drawn  as  to  render  the    meaning 
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or  intention  of  the  parties  obsoare  and  doubtful,  and  that 
this  evidence  ia  admissible  to  show  the  surronnding  circum- 
stances so  that  thereby  the  court  may  be  aided  in  putting  a 
construction  upon  the  instrument. 

We  conclude  that  the  evidence  of  oral  declarations  of  the 
parties  to  these  instruments,  made  at  or  before  their  execu- 
tion, is  not  admissible  for  the  purpose  of  showing  an  inten- 
tion or  purpose  not  therein  expressed,  though  ambiguity 
in  the  instrument  may  make  the  purposes  or  intentions  of 
the  parties  uncertain.  We  also  conclude  that  it  is  not 
admissible  on  the  ground  that  it  may  put  the  court  in 
possession  of  facts  that  will  aid  it  in  the  construction  of  the 
instrument.  We  think  that  is  settled  in  the  case  of  Tuttle 
V.  Burgett's  Adm'r.,  53  Ohio  St.,  498,  and  by  many  other 
decisions.     I  will  read  the  fourth  syllabus  in  this  case: 

''The  oral  declarations  of  a  party  to  a  written  instrument, 
made  before  or  at  the  time  of  its  execution,  of  an  intention 
or  purpose  not  therein  expressed,  or  different  from  that  to 
be  derived  from  its  terms,  are  not  within  the  rule  which 
permits  extrinsic  evidence  of  the  situation  of  the  parties  and 
of  the  surrounding  circumstances  when  the  instrument  was 
executed,  and  are  inadmissible  in  an  action  on  the  instru- 
ment where  its  reformation  is  not  sought." 

I  may  say  that  here  there  is  no  prayer  for  reformation, 
and  no  facts  stated  in  the  pleadings  such  as  afford  grounds 
for  reformation — no  allegation  of  fraud  or  mistake  in  the 
preparation  of  the  instrument  or  reduction  of  the  agreement 
to  writing;  nor  is  there  any  allegation  that  on  account  of 
the  mutual  confidence  reposed  by  the  parties  in  one  another 
any  part  of  the  agreement  was  not  reduced  to  writing.  The 
author  of  Jones  on  Mortgages,  in  the  couise  of  his  discus- 
sion of  the  law  relating  to  the  admission  of  parol  evidence 
at  law  and  in  equity  to  show  that  a  deed  absolute  on  its 
face  is  in  fact  a  mortgage,  makes  this  statement:  (I  read 
the  closing  paragraph  of  section  282). 

''Parol  evidence  is  admissible  in  equity    to    show   that  a 
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deed  abbolnte  in  form  is  in  fact  a  mortgage,  not  becanae  the 
rules  of  evidence  are  different  in  equity  from  what  tbey  are 
at  law,  but  because  the  jurisdiction  and  power  of  the  courts 
with  reference  to  dealing  with  the  facts  presented  are  differ- 
ent.    The  rules  of  evidence  are  the  same  in  both  courts." 

From  this  it  would  seem  that  even  if  reformation  need 
not  be  prayed  for,  allegations  should  be  made  of  facts  war- 
ranting the  interposition  of  a  court  of  equity  on  some  one 
of  the  well-established  grounds  upon  which  such  courts  pro- 
ceed in  going  behind  written  contracts. 

It  is  contended  that  this  evidence  is  admissible  on  the  in- 
dependent ground  that,  where  a  transaction  affecting  the 
title  to  real  or  other  property,  evidenced  by  a  deed  or  other 
written  instrument,  is  under  investigation  in  a  court  of 
equity, and  the  question  to  be  determined  is  whether  an  un- 
conditional conveyance  or  transfer  of  title,  or  a  mortgage 
or  pledge  to  secure  a  loan  was  intended,the  court  will  admit 
evidence  of  the  oral  agreements  and  conversations  of  the 
parties  prior  to  and  contemporaneously  with  the  execution 
of  the  written  instrument,  though  varying  or  contracting 
the  terms  thereof,  for  the  purpose  of  determining  the  true 
character  of  the  transaction.  A  majority  of  the  court  are 
of  the  opinion  that  the  testimony  of  Mrs.  Isherwood  as  to 
the  conversations  between  Mr.  Isherwood  and  Mr.  Chapin 
before  and  at  the  time  of  the  execution  of  these  instrumenta 
is  admissible  under  the  rules  and  authorities  relating  to  this 
subject. 

I  cannot  reconcile  my  mind  to  this  view,  though  I 
concurred  therein  with  my  brethren  at  the  time  the  testi- 
mony was  received.  It  is  clear  that  a  deed  absolute 
upon  its  face  may  be  shown  by  oral  evidence  to  be  a 
mortgage;  but  a  deed  is  an  instrument  whereby 
title  is  conveyed;  it  usually  has  but  few  of  the  ele* 
ments  or  terms  of  an  executory  agreement  —  often  it 
has  none.     Such  terms  or  elements  are  not  necessary  to  its 
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completeneBB  aa  an  iDstrDment  of  conveyance.  Evidence  of 
contemporaneous  agTeements  may  be  admitted  in  moatcBses 
on  the  ground  that  the  deed  does  not  purport,  either  ex- 
pressly or  by  necessary  implication,  to  giva  the  whole 
record  of  the  transaction  or  the  terms  of  the  agreement  as 
to  events  to  transpire  in  the  future.  The  rule  as  to  show- 
ing that  there  was  a  contemporaneous  transaction  and  agree- 
ment which  had  the  effect  of  converting  the  deed  into  a 
mortgage,  might  be  applied  to  the  assignment  of  these  stock 
certificates  if  there  were  no  other  written  evidence  of  the 
agreement,  though  I  doubt  if  these  rules  are  applicable  to 
transactions  of  this  character  at  all.  But  here  we  have  an 
independent  writing  which  bears  no  mark  of  incompleteness, 
but  seems  to  contain  a  full  record  of  the  transaction  and  the 
terms  upon  which  the  stock  might  be  held  by  the  transferee 
or  redeemed  by  the  transferer.  To  receive  evidence  of 
prior  and  contemporaneous  conversations  between  the 
parties  to  this  instrument,  tending  to  show  a  different  intent 
or  purpose  than  that  expressed  therein,  and  tending  to  con- 
tradict the  writing  and  import  into  it  distinctly  new  terms, 
seems  to  me  to  violate  the  plain  and  well  settled  rules  of 
law  upon  this  subject.  Yet  I  am  bound  to  say  that  a  care- 
ful reading  of  the  authorities,  (and  we  have  examined  those 
cited  by  counsel,  and  many  others  in  addition  thereto),  has 
shaken  my  faith  somewhat  in  this  position,  though  they 
leave  me  unconvinced  that  I  am  wrong. 

I  call  attention  especially  to  the  case  of  Ulutz  v.  Desen- 
burg  et  al.  reported  in  the  28  Ohio  St.,  371.  In  that  case 
a  deed  in  the  usual  form  was  executed  and  delivered  and 
the  grantee  took  possession  under  it.  At  the  same  time 
and  as  a  part  of  the  same  transaction  an  article  of  agree- 
ment was  prepared  and  signed  by  the  parties,  as  to  the 
proper  construction  of  which  they  afterwards  differed  An 
action  was  instituted  to  redeem.  The  deed  and  this  article 
of  agreement — which    appears  to  be  complete    and    to  set 
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forth  all  the  terms  of  the  agreement  of  the  parties — were 
introdaced  in  evidence,  but  in  addition  thereto  oral  evidence 
was  admitted  of  the  conversations  and  declarations  of  the 
parties  with  respect  to  this  transaction  both  prior  to  and 
contemporaneously  with  the  execution  of  the  writings.  In 
the  course  of  his  opinion  Judge  Ashburn  says — at  page 
378: 

''The  course  of  decisions  in  this  class  of  cases  indicates 
that  courts  are  vigilant  to  discover  whether  a  condition  of 
defeasance  in  law  or  fact  attdches  to  the  deed  absolute  in 
form.  To  this  end  they  scrutinize  the  prior  pecuniary  re- 
lations of  the  parties,  each  towards  the  other;  contempor- 
aneous acts  bearing  on  the  question;  all  after  acts  and  ad- 
missions of  the  parties  that  are  competent  to  be  considered 
as  evidence  in  relation  to  the  transaction;  any  material  Id- 
adequancy  of  consideration,  and  the  terms  of  any  written 
agreement  entered  into  by  the  parties. 

''This  brings  us  to  a  consideration  of  the  facts  of  this 
case  as  presented  by  the  bill  of  exceptions,  and  an  applica- 
tion of  the  legal  principles  we  have  been  considering.  It  is 
proper  to  say  that  parol  evidence  may  be  received  and  con- 
sidered, as  tending  to  show  the  intention  of  the  parties  and 
the  true  character  of  the  transaction." 

He  then  proceeds  to  discuss  the  matter  as  to  the  written 
agreement,  and  in  that  case,  as  I  have  pointed  out-^ 
there  was  not  only  a  deed  absolute  upon  its  face,  but  a 
written  agreement  between  the  parties  which  seemed  to  set 
forth  completely  the  terms  of  the  arrangement,  and  the 
oral  evidence  admitted  was  of  the  character  that  I  have  in- 
dicated; so  that  in  that  case, the  admission  of  oral  evidence 
seems  to  have  received  the  approval  of  the  court,  though 
it  will  be  noted,  upon  examining  the  case,  that  nothing 
is  said  upon  this  point  in  the  syllabus,  and  there  appears 
to  have  been  no  question  raised  or  made  upon  the  trial 
of  the  case,  or  upon  the  submission  of  it  to  the  supreme 
court,  as  to  the  admissibility  of  this  oral  evidence,  so  that 
it   may    be  that   we   would    be  justified    in   treating  this 
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ae  obiter  dictum.  The  case  just  cited  seems  to  me  to  go 
farther  in  that  direction  than  any  other  aathority  that  has 
been  brought  to  onr  attention.  It  is  said  that  this  rule 
owes  its  origin  to  the  tender  regard  of  courts  of  equity  for 
the  rights  of  the  borrower;  that  they  are  inclined  to  discover 
and  protect  a  defeasance  and  right  to  redeem  whether  writ- 
ten expressly  in  an  instrument  or  discovered  otherwise.  The 
rule  is  not  invoked  here  by  the  one  who  is  said  to  be  the 
borrower;  but  we  conclude  that  to  the  extent  the  rule  has 
been  established  it  may  be  invoked  and  given  application 
at  the  instance  of  either  the  borrower  or  lender,  either  the 
grantor  or  the  grantee,  and  that  it  is  not  a  rule  with  which 
the  borrower  may  play  fast  and  loose,  using  it  when  it 
seems  to  him  to  be  advantageous  so  to  do  and  objecting  to 
its   use  when  its  use  may  be  to  his  disadvantage. 

As  to  the  admissibility  of  evidence  relating  to  the  re- 
lations of  the  parties  and  their  contemporaneous  acts  as  dis- 
tinguished from  their  utterances  bearing  upon  the  transac- 
tion, and  as  to  all  subsequent  acts  and  admissions,  we  none 
of  us  entertain  any  doubt.  The  motion  to  exclude  will 
therefore  be  overruled  as  to  all  the  evidence  received  over 
objection.  Upon  the  whole  evidence  we  have  arrived  at 
the  conclusion  that  this  stock  was  not  purchased  by  Mr. 
laherwood,  but  was  pledged  to  him  as  claimed  by  Mrs.  Ish- 
erwood.  We  think  we  should  have  arrived  at  this  view 
without  the  aid  of  the  teatimonj  as  to  prior  and  contempor- 
aneous conversations  between  Mr.  Isherw3od  and  Mr. 
Ohapin;  that  the  other  testimony  indicates  a  loan  and  a 
pledge  rather  than  a  sale  with  a  right  to  redeem.  And  that 
this  was  the  purpose  and  intent  of  the  parties,  we 
think  was  made  clear  by  their  subsequent  conduct  with  re- 
spect to  this  stock  and  their  subsequent  declarations  upon 
the  subject;  but  since  we  cannot  be  sure .  that  our  minds 
have  not  been  biased  and  inclined  to  this  construction  by  this 
oral  evidence,  we  deem  it  only  fair  and  proper  to   rule  that 
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it  shall  be  retained  for  consideratioD.  The  criterion  apoi> 
which  it  shall  be  determiDed  whether  this  is  a  coDditioDsl 
sale,  as  contended  by  the  one  party,  or  a  pledge,  a& 
contended  by  the  other,  is  laid  down  in  this  case 
to  which  I  have  already  referred — Slatz  v.  Desenbnr^ 
et  al.     I  need  read    no   more  than  a  part  of   the   syllabi: 

''A  deed  absolute  in  form,  if  intended  to  secure  the  pay- 
ment of  money,  and  the  relation  of  debtor  and  creditor  ex- 
ists between  the  grantor  and  the  grantee  at  the  time  of  its 
execution,  will  be  treated  as  a  mortgage.  But  where  no 
such  relation  exists,  and  the  grantor  and  grantee,  at  the 
time  of  the  execution  of  the  deed,  agree  in  writing  that  the 
grantor  shall  have  the  option  to  re-purchase  in  a  given  time, 
at  a  cettain  price,  the  transaction  is  a  conditional  sale." 

There  are  illustrations  of  the  application  of  this  rule  in 
the  cases  cited  in  fhe  opinion.  Looking  at  the  assign- 
ments we  find  them,  as  I  have  said,  in  blank.  This  afiForde 
some  negative  evidence  that  Mr.  Isherwood  did  not  expect 
to  be  invested  with  a  full  legal  title,  and,  taken  in  con- 
nection with  the  fact  that  he  never  had  the  blanks  filled 
with  his  name, and  never  took  any  other  action  towards  put- 
ting himself  in  position  to  exercise  or  toward  exercising  the 
rights  of  an  owner  of  th^  stock,  or  in  the  direction  of  the 
affairs  of  the  company,  it  affords  somewhat  persuasive  evi- 
dence that  he  did  not  regard  himself  as  the   owner   of   the 

.  stock.  On  the  other  hand  the  voting  of  the  stock  from  time 
to  time  by  ^r.  Ohapin,  without,  so  far  as  the  evidence  dis- 
closes, consulting  with  Mr.  Isherwood,  or  seeking  any 
authority  from  him  to  do  so,  indicates,  we  think,  very 
strongly  that  Mr.  Ohapin  regarded  the  stock  as  his  own, 
subject  only  to  the  rights  of  Mr.  Isherwood    as    pledgee. 

^  The  provision  in  the  contract  .whereby  Ohapin  gaaran- 
tees  to  Isherwood  a  dividend  of  not  less  than  six  per  cent, 
payable  annually,  we  regard  as  a  stipulation  for  the  pay- 
ment annually  for  the  use  of  that  money;  it  amonnta 
to  a   promise   that    six   per    cent   interest   shall  be    paid 
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annually  on  the  $2,500;  and  that  the  parties  so  regarded 
it  is  shown  by  the  sabsequent  payment  by  Cbapin  to  Isher- 
wood  of  what  Chapin  calls  *' interest' '  when  he  comes  to 
give  his  testimony  upon  that  subject. 

In  section  325,  Jones  on  Mortgages,  it  is  said: 

*' Evidence  of  the  continuance  of  the  debt,  such  as  the 
payment  of  interest  upon  it,  or  the  extension  of  the  time  of 
payment,  is  generally  conclusive  of  the  character  of  the 
original  transaction  as  a  mortgage." 

The  clause  wherein  an  option  is  given  to  Chapin  to  ''re- 
deem^'  upon  "^refunding"  the  $2,500  and  interest,  uses  apt 
words  to  express  a  right  of  redemption.  The  *' option"  to 
redeem  amounts  to  a  '"right"  to  redeem, and  does  net  imply 
an  option  or  right  to  decline  to  redeem  and  thereby  acquire 
rights  difiFerent  from  those  of  debtor  and  pledgor.  The 
only  feature  of  an  ordinary  pledge  that  is  lacking  is  an  ex- 
press promise  to  repay  the  $2,500.  As  to  that  I  call  atten- 
tion to  the  case  of  William  Marshall  v.  Stewart  et  al. ,  17 
Ohio,  356.     The  syllabus  reads  as  follows: 

"Where  land  is  conveyed  by  an  absolute  deed,  and  the 
vendee  at  the  same  time  delivers  to  the  vendor  a  contract 
by  which  he  agrees  to  reconvey  the  premises  by  a  specified 
time,  upon  the  re- payment  of  the  purchase  money  with  in- 
terest, the  circumstances  furnish  presumptive  evidence  that 
the  deed,  although  absolute  upon  its  face,  was  intended  as 
a  mortgage,  and  it  will  be  so  held  in  equity." 

Upon  reading  this  case  it  will  be  observed  that   there,  as 

here,  there  was  no  express  promise  upon   the    part    of   the 

borrower   to   repay   the   money  —  the  promise   was   upon 

the   part  of    the   lender    that   if   the   money    was   repaid 

with    interest     he     would   re-convey.      So   that   the   fact 

that   there   was   no    express   promise    upon    the   part   of 

the  borrower  here   we  do   not   regard  as   conclusive   upon 

the   rights   of   the   parties;   the   relation   of     debtor   and 

creditor  lender  and  borrower  existed   there,   and    we   find 

that  it  existed  here,  and  the  law  implies  a  promise  to  repay 
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within  a  reasonable  time.  It  is  sufficient  that  the  money 
was  loaned  and  the  stock  pledged,  as  we  find  the  fact  to  be, 
— the  time  and  terms  of  repayment  need  not  be  stated. 
Perhaps  in  the  case  at  bar,  on  account  of  the  provision  that 
Mr.  Chapin  is  to  have  the  privilege  of  redeeming  the  stock 
when  he  can  do  so,  the  rule  as  to  a  reasonable  time  would 
be  modified  somewhat  by  the  circumstances  of  Mr.  Chapin 
— that  it  amounts  to  an  obligation  to  pay  within  a  reason- 
able time,  dependent  somewhat  upon  his  circumstances. 
This  was  a  transaction  between  a  nephew  and  an  uncle  who 
appear  to  have  beea  on  very  good  terms;  the  uncle  appears 
to  have  been  inclined  to  help  his  nephew,  so  that  an 
arrangement  of  that  kind  under  the  circumstances,  is  not 
extraordinary. 

The  so-called  guaranty  that  the  stock  is  full-paid  up  and 
non-assessable,  that  it  amounts  to  .  $2,500,  and  that  the 
transferee  shall  receive  at  least  six  per  cant,  per  annum, 
payable  annually,  amounts  to  an  undertaking  that  if  the 
stock  would  not  produce  par  and  six  per  cent,  (which  it 
will  be  seen,  would  satisfy  the  debt,  the  amount  of  the 
debt  being  exactly  equal  to  the  amount  of  the  stock),  Mr. 
Chapin  would  pay  the  balance  This  defines  Mr.  Isher- 
wood's  rights  as  pledgee  and  Mr.  Chapin's  obligation  as 
pledgor,  and  falls  but  little  short,  if  it  does  not  quite  reach 
a  promise  to  pay  the  $2,500  with  interest. 

Upon  these  conclusions  as  to  the  facts  a    judgment    wil 
be  entered  dismissing  Mrs.  Isherwood  with  her   costs,    and 
against  Mr.  Chapin  for  the  amount  of  this  stock. 

Smith   &  Beckwith,  for  Plaintiff. 
-    Doyle  &  Lewis,  for  Defendant  Chapin. 

Cummings  &  LotU  for  Defendant  Mrs.  Isherwood. 
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(Seventh  Circuit— Coin  mbi  an  a  Co.,    O.,     Circuit    Court — Jaiiuary 

Term,  1899.) 

Before  Frazier,    Burrows  and  Marvin,  JJ. 

MARIAN  SAMFSELL,    Administrator  of    the    Estate    of   Ira    E. 
Sampsell.  deceased,  v.  JAMES  A.  SAMPSELL. 


OamUhment  of  executor  as  adminUtrator  for  money   coming  to 
legatee  admissibie-^ 

(1).  Under  sec.  5531,  R.  S.  of  Otiio,  process  of  garnishment  may  be 
servHd,  in  a  proper  case,  upon  an  executor,  or  administrator 
with  the  will  annexed,  in  a  suit  brought  by  a  creditor  of  a  lega- 
tee under  the  will,  against  such  legatee,  and  such  service  will 
have  the  effect  to  bind  such  legacy  for  the  payment  of  the  judg- 
ment which  the  plaintiff  in  attachment  bhail  recover,  provided 
that  upon  final  settlement  of  the  testator's  estate  there  shall  be 
money  in  the  hands  of  such  executor  or  administrator  with 
which  to  pay  such  legacy. 

Same— Effect— 
(2).  Where  garn*ishee  process  has  been  served  upon  an  executor  or 
an  administrator  with  the  will  annexed,  in  a  suii  brought 
against  a  legatee,  and  it  appears  from  the  answer  of  the  garn- 
ishee that,  though  the  estate  has  not  been  settled,  there  will 
upon  settlement,  be  money  in  the  hands  of  such  executor  or 
administrator  with  which  to  pay  the  legacy,  a  motion  to  ^dis- 
solve the  attachment  and  discbarge  tne  garnishee,  where  the 
only  ground  for  such  motion  is  that  a  legacy  so  held  is  not  sub- 
ject to  garnishment,  should  be  overruled. 

Marvin,  J. 

This  ia  a  proceeding  in  error  brought  in  this  court  seek- 
ing to  reverse  tbe  judgment  of  the  court  of  common  pleas. 

The  facts  in  the  case  are,  that  Marian  Sampsell  is  the 
administratoi  of  the  estate  of  Ira  E.  Sampsell,  deceased. 
That  Catharine  Sampsell  and  Sebecca  C.  Miller  are  admin- 
istrators with  the  will  annexed  of  the  Estate  of  Abraham  S. 
Sampsell,  deceased.  The  plaintiff  in  error  was  the  plaintiff 
in  the  court  of  common  pleas.  She  filed  her  petition  claim- 
ing a  judgment  against  the  defendant  on  a  contract  made 
between  her  intestate  and  the  defendant.  The  defendant  is 
a  non-resident  of  Ohio.  The  plaintiff  filed  her  afiidavit 
suflScient  in  form,   and  did  all  things  necessary  to    entitle 
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her  to  have  garnishee  proceBs  issued  against  Miller  and 
Sampsell  as  administrators  of  the  estate  of  Abraham  S. 
Sampsell,  deceased,  and  sach  prDcess  was  issued  against 
these  administrators.  To  the  order  issued  in  such  process 
Oatharine  Sampsell,  as  one  of  the  administrators  of  the  es- 
tate of  Abraham  S.  Sampsell,  deceased,  made  answer,  stat- 
ing that  Abraham  S.  Sampsell  died  testate;  that  his  will 
was  admitted  to  probate;  a  copy  of  such  will  is  attached  to 
her  answer,  and  made  a  part  of  it;  that  letters  of  adminis- 
tration with  the  will  annexed  were  issued  to  herself  and  Re- 
becca 0.  Miller  upon  the  estate  of  said  deceased;  that  the 
debts  payable  out  of  the  estate,  including  costs  of  adminis- 
tration, funeral  expenses,  and  widow's  allowance,  are  un- 
known, but  estimated  at  $900.00;  that  the  value  of  the  per- 
sonal property  is  not  known,  but  estimated  at  S3,000.00; 
that  the  value  of  the  real  estate, exclusive  of  certain  real  es- 
tate named  in  the  answer,  and  which  is  specifically  devised  in 
the  will,  i^  estimated  at  1300.00;  that  Catharine  Sampsell, 
the  widow  of  A.  S.  Sampsell,  deceased,  is  now  living,  and 
is  about  eighty  years  of  age.  No  account  of  administra- 
tion has  been  filed,  and  no  order  of  distribution  of  said  estate 
has  been  made  by  the  probate  court.  These  garnishees 
have  been  sued  as  such  in  a  case  in  said  common  pleas  court 
by  the  same  plaintiff  against  Homer  A.  Sampsell. 

The  will  of  Abraham  S.  Sampsell,  deceased,  so  attached 
to,  and  made  a  part  of,  the  answer  of  the  garnishee,  among 
its  items,  has,  as  the  second  item,  this: 

**I  give,  devise  and  bequeath  to  my  beloved  wife  in  lieu 
of  her  dower  all  my  property,  both  pf^rsonal  and  real  or 
mixed,  remaining  after  the  payment  of  my  debts,  to  use 
during  her  natural  life  or  so  long  as  she  remain  my  widow." 

There  is  no  evidence  anywhere  in  the  case  as  to  whether 
the  widow  elected  to  accept  the  provisions  of  this  will  or 
not.  In  our  view  of  the  case,  however,  the  result  would 
not  be  different  whether  she  elected  to  take  under  the  will 
or  not. 
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Tfae  eighth  provision  of  the  will  is: 

''I  give  to  my  son  James  A.  Sampsell  $900.00,  and  tc 
my  son  Homer  A.  Sampsell  $800.00.^' 

By  a  previous  item  in  the  will  the  testator  bequeathed  to 
a  grandson  the  sum  of  $250.00,  and  there  is  a  provision  al- 
so that  after  the  payment  of  debts  and  the  legacies  named, 
the  balance  of  the  property  shall  be  divided  equally  among 
four  of  his  children  named,  including  Jnmes  A.  Sampsell, 
the  defendant  in  this  action,  and  Homer  A.  Sampsell. 

From  the  answer  of  "the  garnishee  in  connection  with  the 
willyit  appears  that  the  administrators  of  the  estate  of  Abra- 
ham S.  Sampsell  have  money  in  their  hands  in  their  said 
trust  capacity,  which  will,  at  the  expiration  of  the  widow- 
hood of  the  widow  of  said  Abraham,  whether  such  widow- 
hood be  determined  by  death  or  by  marriage,  be  payable  to 
the  defendant.  And  though  there  may  be  a  possible  doubt 
as  to  the  amount  so  to  be  paid,  it  is  reasonably  certain  that 
the  condition  of  the  estate,  in  the  hands  of  these  adminis- 
trators, is  such  that  the  entire  bequest  to  James  Sampsell  of 
$900.00  will  be  paid. 

Upon  tbe  filing  of  the  answer  of  the  garnish 3e  a  motion 
was  filed  to  dissolve  the  attachment  and  discharge  the  gar- 
nishee, and  such  motion  was  by  order  of  the  court  of  com« 
mon  pleas  sustained.  The  present  proceeding  is  brought 
aeeking  to  reverse  such  order. 

The  facts  being  as  has  been  stated,  the  question  presen- 
ted, is,  can  this  bequest  to  James  A.  Sampsell  be  subjected 
by  garnishee  process  to  the'paymentcf  any  judgment  which 
the  plaintiff  may  recover  in  this  action. 

It  is  urged  in  support  of  the  order  of  the  court  of  com- 
mon pleas  that,  attachment  being  a  statutory  proceeding 
unknown  to  the  common  law,  the  remedy  thereunder  must 
be  pursued  strictly.  That  the  proceeding  is  in  rem  in  a 
case  like  the  present  where  personal  service  is  not  made  up- 
on the  defendant,  so  that  judgment  is  good  only  in  so  far 
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as  it  can  be  satis 6ed  oat  of  tbe  property  taken.  That  the 
jurisdiction  of  the  coart  extends  only  to  property  which  haa 
been  attached,  and  aathorities  are  cited  in  support  of  each 
of  these  propositions.  There  is  no  claim,  howerer,  in  thia 
case,  that  the  proceedings  have  not,  on  the  part  of  plaintiff, 
been  in  all  respects  regular  and  in  conformity  with  the  let- 
ter of  the  statute.  Section  6530  of  the  Revised  Statutes 
prescribes  in  what  cases,  and  against  whom,  the  order  of 
garnishment  may  be  issued,  and  that  section  reads: 

''When  the  plaintiff,  his  agent  or  i^ttorney,  makes  oath, 
in  writing,  that  he  has  good  reason  to  believe,  and  does  be- 
lieve, that  any  person,  partnership,  or  corporation  in  the 
affidavit  named,  has  property  of  the  defendant  in  his  pos- 
session",— and  I  emphasize  this  a  little,  «to  show  that  al- 
though tbe  legislature  were  quite  particular  to  name  "per- 
son",and  then  an  artificial  person,  and  a  partnership,  it  for- 
got it  when  it  got  to  the  last  pronoun  and  said  in  his  pos- 
session, instead  of  his  or  its — ''describing  the  same,  if  the 
officer  cannot  get  possession  of  such  property,  he  shall 
leave  with  such  garnishee  a  copy  of  the  order  of  attach- 
ment", etc. 

It  will  be  noticed  that  the  order  of  garnishment  may  be 
issued  against  any  person,  partner^ip,  or  corporation,  who 
has  property  of  the  defendant  in  his  possession.  Section 
5538  provides  that: 

"An  order  of  attachment  shall  bind  the  property  attached 
from  the  time  of  service;  and  the  garnishee  shall  stand 
liable  to  the  plaintiff  in  attachment  for  all  property  of  the 
defendatit  in  his  hands,  and  money  and  credits  due  from 
him  to  the  defendant,  from  the  time  he  is  served  with  the 
written  notice  mentioned  in  section  fifty- five  hundred  and 
thirty." 

The  word  "due,"  as  used  in  this  section,  clearly  means 
"owing".  Tbe  language  of  the  section,  as  will  be  noticed, 
is,  "money  and  credits  due  from  him   to  the  defendant". 
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but  that  it  means  simply  awing  from  bim  to  tbe  defendant 
is  clear,  and  baa  been  adjudicated  in  Obio.  See  The  Ohio 
Aoziliarj  Fire  Alarm  Go.  v.  William  Heisley,  Trustee , 
found  in  tbe  7  C.  C.  Rep.  488;  and  The  City  of  Newark  ▼. 
Funk  &  Bro.,  16  Obio  St.,  462.  Tbe  court,  in  the  last 
case  named,  say:  *'It  must  be  a  subsisting  claim,  due  or  to 
become  due.''  That  is,  it  must  be  something  which  is  ow- 
ing. We  find  no  direct  adjudication  by  the  supreme  court 
of  this  state  upon  the  question  of  whether  an  administrator 
or  executor  may  be  garnieheed  by  a  creditor  of  a  distributee 
or  a  legatee,  who  will,  upon  settlement  of  the  decedent's 
estate,  be  entitled  to  receive  some  part  of  the  funds  in  the 
hands  of  such  executor  or  administrator. 

In  the  case  of  Bently  &  Sons  v.  C.  P.  Strathers,  found 
in  tbe  5  Weekly  Law  Bulletin,  at  page  288,  it  is  said  by 
the  district  court  of  Trumbull  county, 

"'The  plaintiff  undertook  to  garnishee  money  due  the  de- 
fendant from  an  administrator  before  an  order  of  distribu- 
tion was  made. 

"This  cannot  be  done, as  there  is  no  indebtedness  between 
the  administrator  and  the  defendant  (who  was  an  heir)  un- 
til after  the  order  of  distribution  is  made.'' 

No  report  of  the  case  is  made,  and  nothing  is  said  about 
it  except  as  above  quoted.  Whether  the  court  would  have 
made  any  distinction  between  the  heir  of  an  intestate  and  a 
legatee  under  a  will  does  not  appear. 

Quite  a  good  many  authorities,  to  which  we  have  given 
attention,  seem  to  make  a  distinction  between  the  gar- 
nisheeing  of  an  administrator  for  some  debt  due  from  a  dis- 
tributee after  tbe  order  of  distribution  is  made  and  a  like 
garnisheeing  before  such  distribution  is  ordered.  It  seems 
a  little  difficult  to  understand  why  such  distinction  is  made, 
for  the  order  of  distribution  in  this  state  is  simply  an  order 
that  tbe  administrator  pay  the  balance  in  his  hands  to  the 
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parties  entitled  by  law  to  receive  the  same,    withoat  deter- 
mining who  the  parties  are  to  whom  payment  is  to  be  made. 
In  the  case  of  Flora  Arbaugh  y.  Joseph  Myers,  found  in 
the  9  Weekly  Law  Bulletin,  page  64,  the  court  of  common 
pleas  of  Pickaway  county  held,  that  money  in  the  hands  of 
a  guardian  might  be  attached    for   the   debt  of  his  ward. 
This,  though  not  an  authority  binding  on  this  court,  seems 
to  us  to  be  well  supported  in  the  reported  opinion,  and  the 
reasoning  surely  applies  with  as  much  force  to  a  case  like 
the  one  before  us,  as  to  the  case  then  being  considered  by 
the  court.     By  Section  5520,  as  already  seen,  the   process 
may  be  issued  against  any  person,  corporation,  or  partner- 
ship having  property  of  the  defendant   in   his  possession. 
Under  similar  statutes  it  has  very  generally,    perhaps  uni- 
versally, been  held  that  public  officers,    such   as   sheriffs, 
clerks  uf  courts,  and  the  like,  could  not  be  held  as  garni- 
shees,' and  many  similar  holdings  have  been  made  in  refer- 
ence to  executors  and  admicistrators,    and   apparently   the 
reasoning  in  reference  to  the  latter  is  the  same  as  in  refer- 
ence to  the  former.      There  is  a  very  full  discussion  of  the 
subject  in  Drake  on  Attachments,  at  page  21.      In  Brooks 
V.  Cook,  8  Mass.  246,  it  is  said   by  the  supreme  court  of 
that  state,  that  no  person  deriving  bis  authority   from   the 
law,  and  obliged  to  execute  it  according  to  the  rules  of  law, 
can  be  charged  as  garnishee  in   respect  of  any    money  or 
property  held  by  him  in  virtue  of  that  authority.      To  the 
same  effect  are  Barnes  v.  Treat,   7  Mass.   273;  Wentworth 
V.  Whittemore,  1  Mass.  472,  and    other   decisions  by  the 
same  court.     At  section  477,  of  Drake   on   Attachments,  it 
is  said  that  the  same  considerations  which    forbid    garnish- 
ment of  executors,  administrators,  and    guardians,  require 
that  all  ministerial   officers  having    official    possession    of 
property   or  money,  should  be   exempt  from  that   proceed- 
ing.    The  proposition,  in  substance,  is  that  where   money 
or  property  is  held   by  one  under  the  orders  or  authority  of 
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a  court  whose  ordeia  with  reference  to  the  disposition  of 
such  money  or  other  property  the  one  so  holding  it  is  un- 
der obligation  to  obey,  it  would  be  an  unwarranted  inter- 
ference to  allow  another  court  to  make  an  order  as  to  the 
disposition  of  the  same  property.  Drake,  at  section  246, 
states  the  proposition  that  property  in  the  custody  of  the 
law  cannot  be  attached,  and  gives  the  reasons  for  the 
proposition,  using  this  language: 

"To  allow  the  course  of  legal  proceedings  to  be  interfer- 
ed with  in  such  a  manner,  would,  of  necessity,  greatly  pro- 
tract litigation  and  produce  continual  conflict  of  jurisdic- 
tion.'* 


Our  legislature,  however,  by  the  enactment  of  section 
5531  of  the  Revised  Statutes,  has  declared  that  these  reas- 
ons are  not  sufficient,  but  that  sheriffs,  coroners,  clerks, 
constables,  master  commissioners,  marshals  of  municipal 
corporations,  and  other  officers,  shall  be  subjects  of  gar- 
nishment.    The  section  reads: 

'*The  service  of  process  of  garnishment  upon  the  sheriff, 
coroner,  clerk,  constable,  master  commissioner,  marshal  of 
a  municipal  corporation,  or  other  officerhaving  in  his  pos- 
session any  money,  claim,  or  other  property  of  the  defend- 
ant, or  in  which  the  defendant  has  an  interest,  shall  bind 
the  same  from  the  time  of  such  service,  and  shall  be  a  legal 
excuse  to  such  officers  to  the  extent  of  the  demand  of  the 
plaintiff,  for  not  paying  such  money  or  delivering  such 
claim  or  property  to  the  defendant,  as  by  law,  or  the  terms 
of  the  process  in  his  hands,  he  would  otherwise  be  bound 
to  do." 

It  is  difficult  to  understand,  as  is  well  said  in  Arbaugh 
V.  Myers,  supra,  why,  since  all  persons,  corporations,  part- 
nerships, and  officers,  are  proper  subjects  for  the  service  of 
this  writ,  there  should  be  held  to  be  an  exception  as  to  ex- 
ecutors and  administrators.  The  language  of  section  5580 
is  broad  enough  to  include  them,  and  although  it  is  prob- 
able that  they  would  not  be  held  to  be  so  included  in   that 
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section,  ipe  are  of  the  opinion  that  they  are  included  in 
section  6531.  Certainly  they  come,  as  it  Beems  to  as, 
within  the  spirit  and  reason  of  that  section.  It  may  be 
urged  that  the  section  should  be  interpreted  as  though  it 
read,  after  the  enumeration  of  the  several  officers,  ''or  oth- 
er like  officers''.  And  this  is  doubtless  correct.  But 
"like'*  in  what  respect?  In  many  respects  there  is  great 
dissimilarity  between  the  duties  of  the  officers  speciScally 
named  in  the  section.  But  they  are  similar  in  the  one  re- 
spect, to-wit,  that  of  having  money,  claims,  or  other  prop- 
erty in  which  another  party  has  an  interest.  And  in  this 
respect  it  would  seem  that  an  executor  having  an  estate  in 
his  handb,  out  of  which,  under  an  order  of  court,  which 
must  some  day  be  made,  there  will  be  money  to  be  paid  to 
a  legatee, may  well  be  said  to  be  ''like''  those  specifically 
named  in  the  section.  Surely  such  legatee  has  an  interest 
in  the  property  in  the  executor's  hands,  and  no  greater 
inconvenience  can  come  to  the  executor,  by  making  him 
the  subject  of  garnishment  on  account  of  a  debt  due  from 
such  legatee,  than  must  come  to  a  sheriff,  clerk  of  courts, 
special  master  commissioner,  or  other  ministerial  officer, 
in  making  him  the  subject  of  this  process. 

In  the  case  of  Shewell  v.  Keen,  2  Whart.  332,  the  su- 
preme court  of  Pennsylvania,  in  discussing  the  question  of 
whether  a  foreign  attachment  would  lie  for  a  legacy,  used 
this  language: 

*'An  executor  or  administrator  is,  to  a  certain  extent,  an 
officer  of  the  law,  clothed  with  a  trust  to  be  performed  un- 
der prescribed  regulations." 

And  again  in  the  same  opinion  this  language  is  used: 

"The  case  of  an  executor  or  administrator  is  analagous  to 
that  of  a  sheriff  or  prothonotary.  He  has  funds  in  his 
hands  as  an  officer  or  trustee  authorized  by  law.*' 

Attention  has  already  been  called  to  the  decisions  of  the 
supreme  court  of  Massachusetts  to    the  effect  that  moneys 
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in  the  bands  of  one  deriving  bis  autboritj  from  the  law, 
and  obliged  to  execate  it  according  to  the  rales  of  Ihw,  can- 
not be  charged  as  garnishee.  After  those  decisions  were 
made,  however,  a  statute  of  that  state  was  enacted — Revised 
Statutes,  chap.  109,  sec.  301^  providing  that  any  debt  or 
legacy  due  from  an  executor  or  administrator,  and  any  oth- 
er goods,  effects,  or  credits  in  the  hands  of  an  administrator 
or  executor,  may  be  attached  by  the  trustee  process.  Under 
this  statute  it  has  been  held  in  Oady  v.  Oomey,  10  Metcalf 
459,  that  a  legacy  could  be  attached,  although  there  was 
not  money  in  the  hands  of  the  executor  to  pay  it,  but  that 
process  should  be  stayed  until  real  estate  could  be  sold  to 
raise  the  money,  and  the  creditor  in  the  attachment  pro- 
ceeding required  to  give  an  undertaking  to  refund,  if  nec- 
essary to  pay  other  demands.  In  Hoar  v.  Marshall,  10 
Metcalf  251,  under  the  same  statute,  it  is  held,  that  an  exe- 
cutor is  chargeable,  in  a  trustee  process,  for  the  amount  of 
the  legacy  in  his  hands  at  the  time  of  service.  In  the  case 
of  Holbrook  v.  Waters,  19  Pickering  354,  it  is  held  that  a 
legacy  can  be  attached  before  an  order  of  distribution  is 
made. 

In  Wheeler  v.  Bowen,  20  Pickering  563,  this  language 
is  used:  "The  interent  of  an  heir  in  an  estate  in  the  hands 
of  an  administrator  is  liable  to  be  attached  before  the  order 
of  distribution  is  made,  even  when  it  is  uncertain  whether 
there  will  be  anything  to  distribute;  the  case  being  contin- 
ued to  give  opportunity  for  the  settlement  of  the  estate.^' 

It  will  be  noticed  that  the  statute  under  which  this  deci- 
sion was  made  does  not  provide  that  the  portion  of  a  dis- 
tributee of  the  estate  of  the  decedent  may  be  the  subject  of 
garnishment,  but  that  any  debt  or  legacy  due  from  an  ad- 
ministrator, and  any  other  goods,  effects  or  credits  in  the 
bands  of  an  administrator  or  executor,  may  be  attached  by 
the  trustee  process.  The  provision  then  is,  that  a  debt  due 
from  an  administrator   may  be  attached,  and  that  a  legacy 
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may  be  attacht^d,  and  that  any  other  effects  or  credits  in  Ihe 
hands  of  an  administrator  may  be  attached.  Bat  the  su- 
preme coart  of  Massachasetts  say,  that  the  distributive  por- 
tion to  which  one  may  be  entitled  out  of  an  estate  may  also 
be  attached,  and  that  before  any  order  of  distribution. 
On  page  564  this  language  is  used  in  the  opinion: 

*'The  object  of  the  statute  giviug  this  remedy  against  ex- 
ecutors and  administrators  is  very  obvious,  it  being  design- 
ed to  carry  out  more  perfectly  the  means  of  enforcing  the 
principle,  that  all  the  property  of  the  debtor  shall  be  made 
subject  to  legal  process  for  the  payment  of  his  debts.  Pre- 
vious to  the  enactment  of  this  statute,  executors  and  admin- 
istrators could  not  be  summoned  as  trustees:  and  the  effects 
and  credits  of  others  in  their  hands  were  beyond  the  reach 
of  the  attaching  creditor.  To  remedy  this  evil  the  statute 
was  passed,  and  it  will  be  our  duty  to  give  such  effect  to  it, 
so  far  as  the  provisions  of  it  will  admit,  as  will  secure  thi? 
object. ' ' 

Assuming  that  our  supreme  court,  without  section  5531, 
would  hold,  as  seems  to  have  been  the  holding  in  most  of 
the  states,  that  a  distributive  portion  in  the  hands  of  an  ad- 
ministrator, or  a  legacy  in  the  hands  of  an  executor 
could  not  be  attached,  for  the  reasons  hereinbefore  stated, 
the  reasons  being  the  same  as  those  given  why  such  funds 
in  the  hands  of  a  sheriff,  clerk  of  court,  coroner,  constable, 
and  the  like,  can  not  be  so  taken,  does  it  follow  that  in 
giving  a  construction  to  sec.  5531  it  would  be  held  that  it 
does  not  include  executors  and  administrators,  who  are 
ministerial  officers,  and  who,  as  the  supreme  court  of  Penn- 
sylvania has  said,  in  the  case  to  which  attention  has  al- 
ready been  called,  have  duties  which  are  analagous  to 
those  of  the  prothonotary  or  the  sheriff?  Exactly  the 
same  reasons  exist  for  including  executors  and  adminis- 
trators as  exist  for  the  including  of  the  other  officers 
named  in  the  statute,  and  the  same  reasons  which  would 
make  it  troublesome  and  involve  difficulties   if  it   be   held 
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that  execDtors  and  admiDistratora  may  be  held  to  aoswer 
as  garDishees,  exist  as  to  the  requiring  sheriffs,  coroners, 
clerks,  and  the  like,  to  be  held  to  answer  as  garnishees. 
The  casa  of  Woodworth  v.  The  State,  26  Ohio  St.,  196, 
is  instrnctive  on  the  proper  meaning  to  be  given  to  the 
words  * 'or  other  officers' \  In  addition  to  authorities  al- 
ready cited,  attention  is  called  to  the  following:  Stratton  v. 
Ham,  8  Indiana,84;  Palmer  v.  Noyes,  45  N.  H.,174;  Fen- 
ton  V.  Fisher,  106  Pa.  St.,  418;  Simonds  v.  Harris, 92  Ind- 
iana 505;  The  City  of  Newark  v.  L.  S.  Fnnk  et  al.,  15 
Ohio  St.,  462. 

Entertaining  these  views,  we  hold  that  there  was  error  ob 
the  part  of  the  court  of  common  pleas  in  sustaining  the  mo- 
tion to  dismiss  the  attachment  and  release  the  garnishees, 
and  for  these  reasons  the  judgment  of  the  court  of  common 
pleas  is  reversed,  and  the  cause  remanded  to  that  court  for 
such  further  proceedings  as  are  provided  by  law. 

The  same  reasoning  applies  to  No.  16,  the  case  of  Marian 
Sampsell  v.  Homer  A.  Sampsell,  and  for  these  reasons  the 
judgment  in  that  case  is  reversed  and  the  cause  remanded. 

Careyt  Boyle  &  Mtillins,  for  Plaintiff  in  Error. 

TT.  O.  Wells,  for  Defendant  in  Error. 


(Third  Circuit^Hancock  Co.,  0.,  Circuit  Court— Dec.  Term,  1897.  > 

Before  Day,  Price  and  Norria,  JJ. 

THE    WINDISCH  A  MUEHLHAU8ER  BREWING    CO.  et  al.  y, 

CLARA  OPP. 

Contest  of  wtZ^— /««*«— 
(1).  The  only  iaaue  that  can  be  submitted  to  the  jury  in  an   action 
Involviog  the  setting  aaide  of  a    will  la,    whether    the   writing 
produced  by  the  proponents  is  the  last  will  of  the    testator    or 
not. 

Same — 
(2).  lo  such  an  action,  if  the  petition  auflQciently  directs  the  atten- 
tion of  the  court   to  the    fact,  that    the   validity  of    the     will 
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Ib  oballen^ired  and  that  the  proper  parties  are  before  it,  it  is  for  the 
court  to  see  that  the  issue  is  made  up, and  submit  that  phase  of 
the  litigation  to  the  jury,  no  matter  what  other  causes  of  action 
may  be  asserted  Id  the  petition,  or  what  other  parties  are 
drawn  into  the  controversy  by  the  pleadings. 

Evidence  of  menial  incapacity — 
(3).  Manifestations  of  mental  disturbance  by  the  testator,  though 
remote  as  to  time, are  not  remote  to  the  issue  if,  when  connected 
with  other  evidence  of  mental  weakness  of  recent  date,  they  tend 
to  reflect  light  upon  testator^s  condition  at  the  time  the  will  is 
made. 

NOBBIS,  J 

The  defendants  in  error  were  the  plaintiffs,  and  the  plain- 
tiffs in  error  were  the  defendants  in  the  court  of  common 
pleas. 

The  action  waa  brought  in  the  court  below  to  set  aside 
the  will  of  one  Ida  E.  Opp.  The  plaintiff,  Clara  Opp,  and 
the  defendants  Dora  Alspach,  Wilber  Opp,  Ida  Opp,  Blanch 
Opp,  and  Hazel  Opp  are  the  only  children  and  heirs  at  hw 
of  the  testatrix,  Ida  E.  Opp.  Willoughb;  F.  Opp  was  the 
husband  and  is  the  widower  of  Ida  E.  Opp,  and  is  the  sole 
legatee  and  devisee  under  her  will. 

The  validity  of  the  will  is  attacked  in  the  amended  peti- 
tion of  plaintiff,  upon  the  ground  that  at  the  time  the  will 
was  made,  Ida  E.  Opp,  from  protracted  illness,  was  mentally 
incapacitated,  and  was  not  of  sound  mind,  and  that  she  was 
coerced  into  signing  the  paper  which  purports  to  be  her  last 
will,  by  the  influence  of  her  said  husband,  Willoughby  F. 
Opp;  and  by  false  representations  made  by  him  that  said 
paper  was  not  a  will. 

The  other  parties  made  defendants  to  the  action,  are  par- 
ties who  claim  title  to  parts  of  the  property  to  which  Opp 
succeeded  by  this  will, and  who  claim  title  under  or  through 
him. 

To  the  amended  petition  a  demurrer  was  filed  by  the 
Brewing  Co.  First:  Upon  the  grounds  that  said  pleading 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
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Second :  That  several  causes  of  action  are  improperly  joined. 
The  demarrer  was  overruled  by  the  couit  below. 

Answers  are  filed  by  the  Brewing  Co.,  Charlotte  Fill- 
wock  and  August  Rusinger  and  others,  setting  up  their  re- 
spective titles,  denying  the  salient  allegations  of  the  petition, 
asking  that  the  will  be  sustained,  and  for  such  proceedings 
as  may  protect  their  interests  and  prevent  loss.  The  other 
defendants  do  not  answer. 

The  issue  made  upon  the  journal  of  the  common  pleas 
was,  whether  the  writing  mentioned  in  the  petition  is,  or  is 
not,  the  will  of  the  testatrix,  Ida  E.  0pp.  This  issue  being 
submitted  to  a  jury,  resulted  in  a  verdict  not  sustaining  the 
will.  The  motions  of  the  answering  defendants  for  new 
trial  were  overruled,  and  the  court  entered  judgment  on  the 
verdict.  To  reverse  this  proceeding  the  defendants  except 
the  Opps  prosecute  error. 

The  reasons  assigned  for  reversal  are,  that  the  verdict  is 
contrary  to  law,  and  is  not  sustained  by  sufficient  evidence; 
error  in  admitting  evidence  over  defendants'  objection,  and 
in  rejecting  evidence  offered  by  the  defendants,  and  error 
in  overruling  the  demurrer  to  the  amended  petition. 

As  to  the  overruling  of  the  demurrer. 

The  issue  to  be  submitted,  and  the  only  issue  that  can  be 

submitted  to  the  jury  in  an  action  to  set  aside  a  will,  is: 

*' Whether  the  writing  produced   by  the  proponents  is 
the  last  will  of  the  testatrix  or  not". 

The  isHue  to  be  tried  having  been   prescribed  by  statute 

can  not  be — says  52  Ohio  St.  520 — varied  and  restricted  by 

averments  in  the   pleadings.       So  it   would  appear  that  if 

the  petition  sufficiently  directs  the  attention  of  the  court  to 

the  fact  that  the  validity  of  the  will  is  challenged  and  that 

the  proper  parties  are  before  it,    the  court  submits   that 

phase    of  the  litigation  to  a  jury,   no  matter  what  other 

causes  of  action  may  be  asserted   in  the  petition,  or   what 

other  parties  are  drawn  into  the  controversy  by  the  plead- 

ings.     We  think  the  demurrer  was  properly  overruled. 
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The  validity  of  this  will  is  directly  aBsaulted  by  the 
amended  petition,  and  there  was  do  other  way  but  to  sab- 
mit  the  issue,  as  was  done  by  the  court. 

As  to  the  error  assigned  in  the  court  admitting  and  re- 
jecting evidence,  it  is  held,  52  Ohio  St.,  519,  "that  the 
specific  ground  of  contest  to  which  the  evidence  relates 
need  not — to  render  the  evidence  admissible — be  alleged  in 
the  petition^  but  that  any  evidence — competent — tending 
to  prove  that,  for  any  reason,  this  instrument  in  contest  is 
not  the  valid  will  of  the  testatrix,  is  admissible. 

There  is  no  testimony  in  the  record  tending  to  show  that 
Willougbby  F.  Opp  falsely  represented  to  the  testatrix  that 
the  paper  she  was  signing  was  not  a  will;  so  that  ground  of 
contest  is  not  considered. 

The  reasons  urged  for  the  invalidity  of  this  will  are,  that 
the  testatrix  was,  at  the  time  the  paper  was  signed,  of  nn- 
sound  mind  to  a  degree  that  precluded  testamentary  capac- 
*  ity,  and  that  she  was  coerced  by  the  undue  influence  of  her 
husband.  And  the  evidence  appears  to  have  been  direct- 
ed to  these  grounds. 

The  first  objection  to  evidence  urged  as  error  is  found 
on  J  age  6  of  the  bill  of  exceptions.  About  a  month  before 
she  was  taken  with  her  last  sickness,  one  of  her  younger 
children  (Wilber),  was  away  from  the  house  during  the 
prevalence  of  a  heavy  storm.  This  occurrence  appears  to  have 
affected  her  strangely.  The  relation  of  it  by  the  witness 
was  objected  to  by  defendants  as  remote,  and  the  court  ad- 
mitted the  testimony  over  the  objection.  As  related  by  the 
witness,  it  appears  the  boy  was  away  from  the  house  during 
the  storm,  and  that  testatrix  became  very  anxious  and  much 
excited,  but  when  the  boy  returned  safe  she  quieted  down 
until  evening,  when  her  condition  became  so  alarming  to 
her  family  that  a  Doctor  was  sent  for;  her  mind  was  filled 
with  vagaries  and  alarm.  She  imagined  that  her  daughter 
Dora,  the  witness,  Mrs.  Alspach,    was  being    killed  at  the 
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school  hoDse.     When  Dora  presented  herself,  the  testairix 
failed  to  recognize  her,  but  still  insisted  that   her  hallucin- 
ation was  a  reality;  she  then    imagined  that  her  son-in-law 
was  being  killed,  and  the  next  day  tried  to  jump  out  of  the 
window.     The  witness  says  from  that  time  en  she  appeared 
on  occasions  to  be  flighty.       She  seemed  to  be  very  jealous 
of  her  husband,  and  would  insist  that  he  was  away  talking 
to  some  one  else  when  he  was  standing  before  her.       She 
imagined  that  her  people  from  a  distance  were  in   the  next 
room  waiting  for  her,  and    wanted  to  go    to    them ;  at  one 
time  she  claimed  her  step-son  was  going  to  kill  her.      This 
was  a  month  before  she  took  her  last   sickness,    but  from 
that  time  on  she  complained,  says  the  witness.     She  would 
wrap  herself  in  a  heavy  blanket,  even  though  the  weather 
was  exceedingly  warm;  she  appeared   gloomy    and    in  low 
spirits.     About  two  weeks  before  her  last  sickness  she  made 
known  her  intentions  of  poisoning  herself,  pnd  her  prepar- 
ations to  so  do  were  discovered  by  her  family.     And  short* 
ly  after  this  she  fancied  her  husband  had  been  hurt   in  a 
fight  and  insisted  on  seeing  blood  on   his  face  when  there 
was  no  blood  there.     In  ten  days  or  two  weeks,  the  disease 
which  ended  in  her  death  manifested  itself;  from  this  time 
she  lived  about  eight  days  and  she  died  on  the  12th  of  October 
in  the  morning.   We  think  that  her  condition  at  the  time  and 
immediately  following  the  storm  was  so  recently  before  her 
death  and  so  followed  by  other  manifestations  of  mental 
disturbance,  as  to  reflect  some  light  upon  the  condition  of 
her  mind  at  the  time  the  will  was  signed, and  facts  that  thus 
tend  to  enlighten  the  jury  are  admissible  whether  the  dates 
of  such  manifestations  are  a  long  time  or  a  short  time  be- 
fore the  making  of  the  will.      Such  facts,  though  they  may 
be  remote  as  to  time,  are  not  remote  to  the  issue. 

On  page  100  of  the  bill  of  exceptions  is  the  cross-exam- 
ination of  Dr.  Van  Horn,  who  was  called  by  the  plaintiff  as 
an  expert.     A  series  of  questions  had  been  put  to  him  by 
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conDsel  for  defendants,  as  to  the  probability  of  erysipelaa — 
of  which  disease  the  testatrix  died — inducing  delirinm. 
After  answering  the  question,  he  was  asked,  '*  whether  or 
not  a  physician  in  charge  of  the  case  woald  know  more 
aboat  the  condition  of  the  patient,  than  a  physician  to 
whom  a  hypothetical  question  was  put/'  The  court  sus- 
tained the  plaintiff's  objection  to  this  question,  and  we 
think  properly.  The  inquiry  would  involve  and  provoke 
investigation  as  to  the  knowledge  and  experience  and  skill 
and  judgment  of  the  physician  in  charge,  and  the  balance 
of  the  medical  profession,  and  when  answered  would  be  but 
the  opinion  of  a  man  who  didn't  know.  And  at  any  rate, 
his  opinion  (on  the  subject)  was  reached  farther  on. 

The  last  ruling  objected  to  is  found  on  page  109  of  the 
record.  To  Dr.  Ewing,  who  was  offered  by  plaintiffs  as  an 
expert,  the  condition  of  the  testatrix  for  the  week  pre- 
ceding her  death  had  been  described,  and  he  was 
asked  that,  ''if  when  she  was  well  she  was  accustomed  to 
drink  beer,  whether  or  not  that  fact  would  increase  or  di- 
minish the  probability  of  her  being  delirious  in  her  last 
sickness."  He  answered,  ** that  the  fact  that  she  drank 
beer  at  all  would  increase  the  probability.''  This  answer 
was  objected  to,  and  the  objection  was  overruled.  We  see 
no  error  in  this.  There  is  testimony  tending  to  show  that 
while  in  health  preceding  her  last  sickness  she  did  drink 
beer,  not  to  excess  however,  but  the  answer  carries  with  it 
its  own  pertinency,  and  was  properly  allowed. 

There  is  no  objection  to  the  charge,  which  is  a  clear  ex- 
position of  the  Jaw  of  the  case. 

This  woman  died  on  the  12th  of  October,  Saturday  morn- 
ing, at  about  3  o'clock.  Her  disease  was  pronounced  by 
the  physicians  to  be  erysipelas.  It  manifested  itself  on  her 
face  and  head;  it  became  noticeable  on  Friday  the 4th,  and 
grew  more  virulent  until  it  killed  her.  The  will  was  sign- 
ed on  the  Thursday  before  her  death.       At  this  time  the 
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testimoziy  shows  her  bead  was  swolleo  to  DParly  twice  its 
natural  size,  and  her  eyes  were  nearly  cio6«d,  she  bad  tbe 
fever  tbat  naturally  attended  eucb  a  condition.  On  Mon- 
day sbe  did  not  know  ber  son  Wilber,  tbe  boy  wbose  rea| 
or  fancied  danger  from  tbe  storm  bad  so  distracted  ber  a 
montb  beford.  On  Wednesday,  she  fancied  tbat  Mrs.  Mc- 
Call,  a  friend  who  bad  been  long  dead,  was  in  the  room 
with  ber.  On  Thursday  forenoon,  the  day  the  will  was 
signed,  she  imagined  tbat  ber  people  from  Pennsylvania  who 
were  dead,  sat  in  tbe  next  room  waiting  for  ber.  A  neighbor 
woman  whom  sbe  well  knew  called  to  see  her  in  the  after- 
noon, and  sbe  did  not  recognize  ber.  From  tbe  time  tbe 
will  was  signed  to  ber  death  she  was  generally  quiet  except 
when  aroused  to  take  medicine  or  nourishment,  and  then 
she  fancied  they  were  giving  ber  poison. 

For  a  time  before  the  will  was  signed  sbe  did  not  take 
much  notice  of  anything.  She  was  an  affectionate  and  at- 
tentive mother,  yet  sbe  puid  no  attention  to  ber  children 
when  they  came  to  her.  In  tbe  forenoon  before  tbe  will 
was  signed  sbe  did  not  know  her  neighbor,  Mrs.  Levan. 
She  thought  sbe  was  away  from  home,  and  was  lost,  and 
wanted  to  get  home  to  her  baby,  yet  when  the  baby  was 
brought  to  her  bed  side,  sbe  didn't  know  it.  Along  be- 
tween 3  and  4  o^clock  of  that  day,  she  insisted  on  going 
home,  tried  to  get  out  of  bed  and  wanted  to  go  home.  She 
had  made  ber  will  the  same  afternoon,  and  this  appears  to 
have  been  the  true  condition  of  this  woman  at  and  about  tbe 
time  tbe  will  was  signed.  Sbe  never  got  better,  but  grew 
worse  from  the  day  she  was  taken  until  she  died.  The 
Doctor,  Dr.  Oius,  recognized  the  gravity  of  tbe  situation 
early  in  tbe  week,  when  be  told  Opp  if  he  had  any  business 
to  transact  with  ber  be  bad  better  be  about  it. 

Opp  is  the  sole  legatee  and  devisee  of  this  will,  her  child- 
ren whom  sbe  appeared  to  love  so  well,  the  little  son  for 
whose  safety  sbe  evinced  such  solicitude,   the  little    baby 
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from  which  in  her  delirium  she  fancied  she  was  separated 
and  to  whi'ch  she  wanted  to  return,  were  not  remembered  in 
that  will.  It  was  a  ready-made  document  when  it  reached 
her;  her  husband  had  it  prepared;  her  husband  held  her  up 
in  bed  when  she  signed  it.  She  barely  assented  to  the 
questions  put  to  her  by  a  nod  of  the  head  or  by  a  yes  or  a 
no. 

Dr.  Gius  swears  that  he  never  saw  her  when  she  was  de- 
lirious, and  that  he  thinks  she  was  of  sound  mind  when  she 
signed  the  paper.  Mr.  Phelps,  who  saw  her  for  only  a  few 
moments,  says  that  from  what  he  saw  he  thinks  she  was  of 
sound  mind. 

The  jury  concluded  that  the  woman  when  she  signed  that 
paper  did  not  know  what  she  was  doing,  and  that  she  was 
not  of  deposing  mind  and  memory,  as  defined  to  them  in 
the  excellent  charge  of  the  trial  court.  We  cannot  Bay  the 
verdict  was  wrong,  and  finding  no  error  in  the  record  to  the 
prejudice  of  paintiff  in  error,  affirm  the  judgment  at  costs  of 
plaintiff  in  error,  without  penalty. 

James  0.  Troup,  for  Plaintiff  in  Error. 

John  Poe  and  Elisha  Dunn,  for  Defendant  in  Error. 


(Sixth  Circuit— Lacas  Co.,  O.,  Circuit  Court— March  Term,    1897.) 

Before  King,  Haynes  and  Parker,  JJ. 
ANNA  C.  MOTT  v.  THE   CITY  OP  TOLEDO. 

Under  the  law  of  Ohio^  o  party  may  acquire  title  to  real  estate   as 
against  the  municipality  by  adverse  possession — 

The  occupatioD  by  abutting  owcerB,of  a  street, by  taking  poaseBBion 
of  the  whole,  iucludiog  it  within  the  boundaries  of  their  land, 
using  and  occupying  it  as  a  part  of  their  premiBes,  selling  and 
conveying  it  to  purchaeers  for  a  valuable  consideration,  estab- 
lifihes  adverse  poBseBsion. 

While  aa  encroachment  upon  a  street  by  a  permanent  building 
would    establieh  adverse  possession,  a  mere    incroachment  up- 
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on  the  street  by  the  erection  of  a  fence,  or  even  a  stooewall, 
would  not  do  8o.  But  the  occupation  of  the  entire  street,  to 
the  exclusion  of  the  public  for  all  purposes  for  which  the 
street  was  dedicated,  constitutes  adverse  possession, and  if  con- 
tinued for  twenty-one  years,  will  bar  the  rif^hts  of  the  public  to 


j  the  street. 


(AfSrmed  by  sapreme  court  without  report, AprillS,  1899.) 
King,  J. 

This  case  was  submitted  to  the  court  with  that  of  Thomas 
Rowland  against  the  city  of  Toledo.  I  shall  first  notice 
4he  Mott  case. 

This  action  was  oommenced  in  the  court  of  common  pleas, 
October  29,  1894,  for  the  purpose,  as  alleged  by  plaintiff, 
of  quieting  her  title  as  the  owner  and  in  possession  of  a 
strip  of  land  fifty  feet  wide  by  two  hundred  and  sixty-six 
feet  long,lying  southeast  of  Nineteenth  street, and  asking  for 
an  injunction  enjoining  the  city  of  Toledo  from  entering 
•upon  the  premises  described,  and  taking  them  and  improv- 
ing them  for  use  as  a  street. 

The  petition  averred  that  the  city  was  about  to  do  that, 
and  by  its  council  had  passed  a  resolution  having  that  as 
its  purpose. 

There  is  an  answer  denying  the  allegations  of  the  petit- 
ion, and  the  case  was  submitted  to  the  court  upon  the  evi- 
dence offered  and  an  agreed  statement  of  facts. 

The  property  in  question,  with  other  land  adjoining  it, 
was  owned  by  Henry  W.  Hicks  and  Richard  Mott,  and  on 
Febrnary  20,  1866,  they  executed  and  acknowledged  a  plat 
that  had  been  prepared  for  them  of  this  tract  of  land,  which 
they  presented  to  the  council  of  the  city,  and  it  was  by  the 
council  duly  accepted,  and  on  March  21,  1866,  was  recorded 
in  the  records  of  plats  in  the  office  of  the  county  recorder. 
The  whole  tract  ran  from  Nettie  street  on  the  west  to  Six- 
teenth street  on  the  east,  which  are  now  and  were  at  the 
time  of  the  plat  opened  and  traveled  streets,  and  was  bound- 
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ed  on  the  north  by  Monroe  and  on  the  sooth  by  Waehington 
streets,  which  were  and  are  opened  and  traveled  streets, 
Monroe  street  ranning  through  the  city  from  the  Manmee 
river  in  a  westerly  direction  and  is  one>  of  the  most  import- 
ant streets  of  the  city.  They  laid  out  on  the  plat  certain 
streets  crossing  this  tract  from  north  to  south,  notably 
Seventeenth  and  Nineteenth  streets,  which  were  shortly 
opened  and  have  been  repeatedly  improved  by  the  city. 
They  also  laid  out  between  Washington  and  Monroe  a  street 
called  Bartlett  street,  which  was  opened  from  Nettie  to 
Nineteenth  street  and  improved  by  the  city,  and  the  lots 
abutting  thereon  sold  off  to  various  owners  and  built  upon. 
Bartlett  street  from  Nineteenth  street  east  was  not  opened  by 
these  dedicators,  nor  their  successors  in  title,  nur  has  it 
been  opened  by  the  city  or  the  public,  or  any  attempt  made 
in  that  direction  until  July  13,  1894,  when  the  council 
adopted  a  resolution  providing  for  the  improvement  of 
Bartlett  strt^et  from  Nineteenth  to  Sixteenth.  1  may  as 
well  say  here  that  Washington  and  Monroe  are  thorough- 
fares running  through  the  city,  and  that  the  opening  of 
Bartlett  street  as  now  proposed  by  the  council  wculd  not 
benefit  in  the  way  of  shortening  travel  or  otherwise  any  of 
the  owners  of  the  property  abutting  on  that  street  further 
west.  By  the  plat  referred  to,  the  lots  laid  out  as  fronting 
on  Monroe  extend  back  to  Bartlett  street,  a  distance  of  two 
hundred  and  twenty-one  (221)  feet,  while  the  lots  between 
Bartlett  and  Washington  are  made  substantially  one  hun- 
dred feet  in  depth  with  an  alley  ranning  parallel  with  Bart- 
lett street  between  them,  but  no  lots  have  ever  been  sold  by 
the  proprietors  of  this  tract  abutting  on  the  south  side  of 
Bartlett  street  between  Nineteenth  and  Sixteenth  streets. 

On  October  25,  1866,  the  said  owners  by  a  warranty  deed 
expressing  a  consideration  of  nine  thousand  dollars,  con- 
veyed a  portion  of  these  premises  to  James  M.  Hicks  by 
this  description:     Commencingon  the   southerly    corner  of 
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Monroe  and  Nineteenth  streets  and  extending  easterly  along 
the  soi/tbwest  line  of  Monroe  street,  two  hundred  and  sixty 
six  feet;  thence  southwesterly  at  a  right  angle  from  said  last 
named  street  three  hundred  and  forty-six  feet;  thence  north- 
westerly on  a  line  parallel  with  Monroe  street  two  hundred 
and  sixty-six  feet  to  Nineteenth  street;  thence  northeast- 
erly along  Nineteenth  street,  three  hundred  and  forty-six 
feet  to  the  place  of  beginning  on  Monroe  street,  being  in 
Mott^s  addition,  and  comprising  lots  23,  24,  26,  26,  27, 
28,  86,    37  and  38  of  said  addition. 

The  lots  36,  37  and  38  abutted  upon  Monroe  and  ran 
back  to  Bartlett  street.  Lois  38  and  37  were  each  one 
hundred  feet  wide,  and  lot  36,  sixty-six  feet,  and  these  lots 
are  221  feet  in  depth.  The  other  lots  named  abut  on  the 
south  side  of  Bartlett  street  and  run  back  to  an  alley,  and 
are  from  forty  to  sixty-six  feet  in  width.  These  boundaries, 
it  will  be  observed,  include  the  whole  width  of  Bartlett 
street  extending  east  266  feet  from  Nineteenth  street,  and 
also'include  the  lots  abutting  upon  Bartlett  street  in  the 
plat  seventy-five  feet  from  their  northerly  ends. 

This  deed,  executed  October  25,  1866,  was  recorded  De- 
tember  23,  1870.  On  July  1,  1873,  James  M.  Hicks,  the 
then  owner  of  that  rectangular  piece  of  land,  by  his  deed 
conveyed  th^  same,  by  the  same  description,  to  Anna  C. 
Mott,  the  plaintiff.  This  deed  was  recorded  August  4,1873, 
in  the  recorder's  office,  and  since  that  date  Anna  C.  Mott, 
plaintiff,  has  been  the  owner  of  all  that  property, and  so  re- 
mained at  the  time  of  the  commencement  of  this  action. 

In  1873  she  commenced  the  erection  of  a  dwelling  house 
on  this  property  which  fronts  on  Monroe  street,  and  that 
year,  and  the  year  following,  erected  a  dwelling  house,  and 
some  time  after  erected  a  barn  upon  lots  36  and  37,  the 
southerly  line  of  which  corresponds,    very  nearly  at    least, 

[OOPTBIOHT,    1899,    BT  OABL  O.  JAHH.  ] 
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with  the  northerly  line  of  Bartlett  street;  bat  the    premises 
described  in  her  deed  were  used  by  her  ever  since  she  began 
to  live  there,  as  they  had  been  to  some  extent    before,    by 
the  owners  of  this  property,  as  a  part  of  the  entire  piece  of 
property    there.     In  other  words,  the  land  lying    south    of 
the  three  lots  fronting  apon  Monroe  street  was  used  as  aa- 
jacent  and  contiguons  to  the  barn  and  hoase.   It  was    need 
for  pasturage  of   cattle  and  horses  kept  by  Miss  Mott,  as  a 
yard  or  place  wherein  they  coald  be  turned  out,  and    some 
of  the  land  was  used  for  garden  purposes.       There    was  a 
fence  built  by  the  plaintiff  along  the  northerly  part  of  Bart- 
lett street  from  the  barn  to  Nineteenth  street,   substantially 
on  the  northerly  line,  and  that    has    remained    there   ever 
since.     There  was  also  another  fence  on  the  south    line    of 
Bartlett  street  at  the  time  plaintiff  acquired  her  title   which 
ran  back  as  far  as  this  property,  266  feet.     That  fence  was 
moved  two  or  three  years  ago,  but    the    property    between 
that  fence  and  the  alley  which  I  spoke  of    has    always    re- 
mained as  a  part  of  the  premises  belonging  to  the   estate  of 
Miss  Mott.   In  other  words,  she  holds  her  property  as  taken 
in  the  deed  346  feet   in  one  direction  and  266  in  the  other. 
Along  Nineteenth  street,  between  these   premises    and    the 
street,  there  has  been  a  fence  all  the  time  since    before    the 
execution  of  this  plat,  and  it  remains  there  now,     with  suit- 
able gates  for  ingress  and  egress  in  and  upon   these    prem- 
ises.  The  facts  further  show  that  this  part  of  these  premises 
has  been,  during  all  the  time  that    Miss  Mott  was  the  own- 
er, and  ever  since  the  execution  of  this  plat,  in    the  posses- 
sion of  the  owners  of  this  property.     Other  facts   might  be 
cited,  but  they  would  not   bear  upon  the  question    raised, 
and  that  is]]wbether  Miss  Mott  has  acquired    title    to    that 
part  of  Bartlett  street  passing  through  her  premises  by  ad- 
verse possession  against  the  city  and  the  public.     This  has 
been  very[.fully  and  ably  argued  by  counsel  on   both   sides, 
and  a  great|[many  authorities  have    been    cited,     many   of 
which  we'^sball  be  unable  to  review 
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The  claim  is  made  on  the  part  of  the  plaintiff  that  under 
the  law  of  Ohio  a  party  may  acquire  title  to  real  eatate  as 
against  a  manicipality  by  adverse  possession.  This  we  do 
not  understand  to  be  disputed  by  the  city,  but  the  claim  is 
made  that  the  law  is  limited  by  the  authorities  and  decis- 
ions in  this  state  to  an  actual  occupation  by  permanent  im- 
provements. In  other  words,  that  what  has  been  said,  if 
anything,  by  the  courts  of  this  state  that  would  seem  to 
bear  a  different  construction,  must  be  limited  to  an  actual 
occupation  of  the  property  for  twenty- one  years,  by  im- 
provements that  are  designed  to  be  permanent  in  their  na- 
ture. We  are  left  to  determine  between  these  conflicting 
opinions  as  to  what  is  the  law  in  this  state  relating  to  this 
single  question.  There  are  many  decisions  which  refer  to 
it.  Commencing  back  as  far  as  1838  in  the  8th  Ohio  Re- 
ports, at  page  299,  is  a  case  in  which  the  court,  by  Judge 
Lane,  on  page  310,  very  briefly  stated  the  law  of  this  state 
to  be  as  follows: 

"'No  case  is  found  in  the  books  which  exempts  any  other 
description  of  person,  whether  natural  or  artificial,  from 
the  operation  of  the  laws;  and  none  of  the  reasons  for  the 
exemption  apply  with  much  force  to  municipal  corpora- 
tions. The  law  imposes  upon  them  the  duty  of  defending 
the  interests  which  they  are  created  to  hold,  and  has  con- 
ferred every  power  necessary  to  this  end.  When  the 
property  is  their  own,  the  statute  has  been  always  held  as 
binding;  when  their  land  or  franchises  are  of  public 
character,  the  public  which  they  represent  are  principally 
members  of  their  own  body,  sufficiently  vigilant  to  watch 
their  own  interests,  and  sufficiently  powerful  to  defend 
them.  The  rights  of  the  corporation,  therefore,  seem  well 
enough     protected     without    invading  the    letter    of    the 

statute." 

That  was  the  first  case  in  which  the  court  was  called  up- 
on to  pass  upon  this  question.  They  affirmed  this  doctrine 
in  a  case  in  the  1st  Ohio  St.,  478-510,  and  again  in  the  5th 
Ohio  St.,  594.602-3. 
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la  the  5tb  Ohio  St.,  Judge  Banney  refers  to  the  decia- 
ions  in  the  8tfa  Ohio  and  1st  Ohio  State  Reports  as  estab- 
lishing the  doctrine  in  this  state,  and  says  in  addition  that 
they  have  his  nnqualiBed  sanction  and  approval.  The  case 
in  the  5th  Ohio  St.  relates  to  a  public  highway. 

In  the  13th  Ohio  St.  the  court  were  again  called  upon  to 
pass  upon  the  question  where  it  was  raised,  and  this  was  an 
obstruction  to  only  a  portion  or  strip  of  the  land  along  one 
side  of  it  which  did  not  interfere  with  the  public  use  of  the 
street.     The  court  in  that  case,  on  page  48,  says: 

''It  must  be  borne  in  mind  that,  in  the  case  at  bar,  the 
road  was  not  closed  up,  and  the  public  thereby  excluded 
from  any  use  of  the  street.  In  such  case,  the  entire  exclu- 
sion of  the  public  would  doubtless  be  such  an  ouster  or  dis- 
seizin, as  would  require  a  suit  to  be  brought  within  the 
statutory  period,  upon  the  principles  settled  in  Lessee  of 
the  Oity  of  Cincinnati  v.  The  First  Presbyterian  Church, 
8  Ohio  Rep.,  298.  Nor  is  it  like  the  case  of  The  City  of 
Cincinnati  v.  Evans,  6  Ohio  St.  Rep.,  594,  where  the  pur- 
pose of  the  possession  and  intended  permanency  were  indi- 
cated by  the  erection,  within  the  bounds  of  the  street,of  the 
front  of  a  large  and  costly  ware-house.  The  erection  of 
such  a  building,  in  such  a  place,  was  ample  notice  to  the 
city  authorities  to  his  private  and  individual  benefit  of  a 
portion  of  the  public  easement,  and  called  for  immediate 
and  effective  measures  upon  their  part  to  prevent  it." 

I  notice  particularly  that  language  where  the  court  say, in 
the  13th  Ohio  St.,  that  in  the  case  before  them  there  was 
not  an  entire  exclusion  of  the  public.  If  there  had  been,  it 
would  doubtless  be  such  an  ouster  as  would  require  the  suit 
to  be  brought  within  the  statutory  period.  And  saying  fur- 
ther it  was  not  like  the  case  in  the  5th  Ohio  St.,  where  it 
was  an  encroachment,  but  of  the  character  of  a  notice  to  the 
public  of  an  intention  to  occupy.  Now  there  are  several 
more  of  these  cases:  28  Ohio  St.,  488,  is  also  the  occupa- 
tion of  a  strip  of  land  on  one  side  of  a  public  highway,  and, 
also  38   Ohio  St.,  87.     This  was  the  occupation  by  a  private 


▼OL.  xvn.        CIRCUIT  COURTS  OF  OHIO.  479 

Anna  0.  Mott  v.  The  City  of  Toledo. 

individual  of  a  lot  of  land  that  it  was  claimed  bad  been  con- 
yejed  oi  patented  to  Oxford  township  for  echool  purposes, 
and  the  court  there  considered  the  question  whether  an  in- 
dividual might  acquire  title  by  adverse  possession,  and  say, 
on  page  96: 

**The  remaining  question,  then,  is  whether  the  statute  of 
limitations  applies,  assuming  that  the  plaintiffs,  as  trustees 
of  Oxford  township,  acquired  title  to  the  premises,  by  dona- 
tion from  the  general  government  in  1841  for  the  benefit  of 
-schools.  That  the  maxim  'nullum  tempus  occurrit  regV  is 
applicable  to  the  general  and  state  government  is  not  denied; 
but  it  was  held  in  Cincinnati  v.  First  Presbyterian  Church, 
8  Ohio,  298,  upon  the  fullest  consideration,  that  themazim 
did  not  apply  where  a  city  prosecuted  an  action  of  eject- 
ment to  recover  possession  of  lots  dedicated  to  public  use, 
the  defendants  in  the  action  having  been  in  the  adverse 
possession  of  the  lots  for  more  than  twenty-one  years.  I 
am  aware  that  cases  may  be  found  in  opposition  to  that  de* 
cision.  Several  of  them  are  collected  in  a  note  to  the  case 
as  reported  in  32  Amer.  Dec,  718,  721.  But  that  decis- 
ion has  been  repeatedly  approved  in  this  court,  and,  as  ap- 
plied to  a  case  like  the  one  under  consideration,  it  is  amply 
supported  here  and  elsuwhere.''  Citing  1  Ohio  St.,  478; 
16  Ohio  St.,  11;  50  Mo.,  195;  2  Dillon  on  Mun.  Cor., 
sections  668,674.  *'As  to  the  application  of  the  rule  to  ad- 
verse possession  of  public  ways,  see  Cincinnati  v.  Evans,  5 
Ohio  St.,  594;  Pox  v.  Hart,  11  Ohio,  414;  Lane  v.  Ken- 
nedy,  13  Ohio  St.,  42;  McClelland  v.  Miller,  28  Ohio  St.', 
488;  Bailroad  v.  Commissioners,  31  Ohio  St.,  338." 

There  is  a  case  in  the  62  Ohio  St.,  page  460,  which  fol- 
lows out  the  established  line  of  these  decisions: 

''Tl^e  right  of  an  adjacent  land  holder  to  inclose  by  a 
fence,  however  constructed,  a  portion  of  a  public  highway, 
can  not  be  acquired  by  adverse  possession,  however  long 
continued." 

And  the  court  say,  on    page    467: 

'^More  recent  cases  place  the  right  of  the  public  as 
against  encroachments  on  its  highways,  however  long 
continued,  on   the  ground   that  they  are  public  nuisances 
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in   favor  of    which     the  statute  of  limitationa  does   not 
run." 

Recently  there  was  a  case  before  the  circuit  court  in  the 
second  circuit,  6  C.  C,  142,  andJudge  Shearer  in  announ- 
cing the  decision  of  the  court  has  this  to  say,  having  discus- 
sed one  of  the  claims  made  which  might  have  been  decisive 
of  the  case.     He  adds,  at  page  140: 

*'fiut  if  the  views  above  stated  are  wrong,  it  is 
clear  that  the  plaintiffs  must  fail  upon  another  ground, 
namely,  that  Taylor's  title  is  established  by  adverse 
possession.  After  Ramsey's  dedication,  which  was 
in  1856,  he  remained  in  said  adverse  possession  until  the 
year  1860;  and  although  the  city  had  accepted  the  grant, 
by  ordinance,  it  did  not,  nor  did  it  ever  take  possession  of 
said  streets,  etc.  In  1860  Ramsey  conveyed  his  title  to  all 
said  lots,  and  his  grantees  and  said  Taylors  have  been  in 
the  possession  thereof  ever  since,  and  until  within  two  years 
kept  the  same  enclosed,  used  them  for  pasturage,  and  treat- 
ed the  same  as  their  own,  without  objection  on  the  part  of 
the  city  or  of  said  plaintiffs.  No  steps  were  ever  taken  by 
plaintiffs,  or  those  under  whom  they  claim,  to  terminate 
such  use  and  occupation,  or  to  enforce  the  trust  created  by 
the  dedication,  or  to  prevent  the  ripening  of  Taylors'  title. 
They  stood  by  and  acquiesced  in  the  open,  notorious,  con- 
tinuous, peaceable  and  exclusive  possession  of  the  occupants. 
And  as  the  statute  began  to  run  as  early  as  1860,  and 
.continued  to  run  without  interruption  until  this  action  was 
brought  in  1890,  the  Taylors  kave  acquired  a  valid  title  to 
said  property." 

The  case  is  referrd  to  by  the  supreme  court  in  deciding 
two  other  cases,  which  are  affirmed  on  its  authority,  31  W. 
L.  Bull.,  156. 

We  assume  that  the  decision  by  the  circuit  court  is  ap- 
proved on  both  points  decided,  and  that  the  supreme  court 
in  affirming  the  other  judgments  affirmed  them  upon  the 
second  ground  as  well  as  upon  the  first.  If  that  be  so,  the 
case  in  the  second  circuit  court,  as  far  as  possession  is  con- 
cerned, is  like  the  one  before  us,  as  the  lots  were  fenced  in 
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and  ased  for  pasture.  There  is  some  evidence  here  to  show 
that  some  of  the  time  plaintiff  ased  a  portion  of  this  land 
for  garden  purposes,  and  u  was  a  use  incident  to  the  occQ- 
pation  of  the  balance  of  the  property  by  the  person  who 
owned  it.  The  case  in  the  second  circuit  court  is  no  strong- 
er, so  far  as  possession  is  concerned, than  ttie  one  before  us. 
It  has  in  it  the  same  element  as  that  here,  having  been 
dedicated  for  public  purposes,  as  evidenced  by  a  plat  which 
was  shortly  after  accepted  and  recorded  and  the  title  there- 
to vested  in  the  city  for  street  purposes  merely,  and  in 
effect  that  dedication  was  repudiated  by  making  a  deed 
therefor  and  conveying  it  to  another.  So  far  as  this  de- 
fendant or  this  property  is  concerned,  such  conveyance  by 
the  dedicators  is  an  act  which  should  be  notice  to  anyone 
who  thereafter  acquired  or  claimed  rights  in  this  property, 
to  the  effect  that  they  did  not  propose  to  recognize  the  dedic- 
ation any  further. 

The  grantors  described  this  land  by  metes  and  bounds, 
which  govern;  giving  the  length  of  each  line  and  the  loca- 
tion, ''being  in  Mott's  addition,  and  comprising  lots  num- 
bered 23,  24,  25,  26,  27,  28,  36,  37  and  38.''  The  word 
^'comprising"  is  used  to  mean  ''embracing"  or  ''includ- 
ing;" including  these  lots  and  the  street  as  well.  The 
grantee  purchased  them  and  paid  for  them  and  entered  into 
possession  under  the  deed  which  was  to  him  color  of  title, 
and  since  that  time  has  occupied  those  premises  for  all  the 
purposes  for  which  the  occupier  has  any  occasion  to  use 
them.  Now,  if  there  be  any  adverse  possession  against  a 
municipal  corporation,  we  do  not  see  why,  in  a  case  like 
this,  it  is  not  made  out. 

The  occupation  by  the  owners  of  the  street  by  taking 
possession  of  the  whole,  including  it  within  the  boundaries 
of  their  field  and  their  land,  using  and  occupying  it  as  a 
part  of  their  premises,  selling  and  conveying  it  to  purchas- 
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era  for  a  valaable  consideratioD,  it  seems  to  as  a   pertinent 
way  of  eBtabiisbing  an  adverse  possession. 

'  It  is  not  essential  that  there  should  have  been  a  perman- 
ent building  upon  this  street  in  order  to    establish    adverse 
possession.     The  supreme  court  has  not  yet  said  so,  and  we 
leave  that  for  them  to  decide.     They  have  held  that  an  en- 
croachment upon  a  public  street  by  a    permanent   erection 
would  establish  adverse  possession.  They  have  held  in   one 
case  that   a  worm  fence,  and  in  another,  a    stone    wall  en- 
croaching upon  the  street  is  not  such  an  occupation  as  con- 
stitutes adverse  possession;  but  where  they  have  given    any 
expression  upon  the  question,  they  have  held  that  the  occu- 
pation of  the  entire  street,  and  the  exclusion  of  the   public 
for  all  purposes  for  which  it  was  dedicated,  is  such  an  occu- 
pation  as  will  bar  the  rights  of  the  public  thereto,    if  con- 
tinued for  a  period  of  twenty-one  years,  and  we    think    we 
are  bound  to  follow  these  decisions  and  to  hold  that  the  title 
to  this  property  has  been  acquired    by    adverse  possession. 
We  hold  that  the  plaintiff  has  acquired  title  to  this  property 
by  adverse  possession,  which  has  continued    the   statutory 
length  of  time,  and  that  thereby  the  right  of  the  public    to 
take  possession  thereof  for  the  purposes  of  a  street  is  barred. 
In  the  Bowland  case  the  facts  are  substantially  the  same. 
The  Bowland  property  adjoins  the    Mott    property  on   the 
east,  and  is«  bounded  by  Monroe  and    Seventeenth  streets. 
The  dedicators  conveyed    their  title  in  the  two  lots,    which 
comprise  the  Bowland  property,  about  the  time  of  making 
the  p!at,  and  in  their  deed  simply  conveyed  the  lots  by  the 
numbers  upon  the  plat,and  did  not  undertake, as  in  the  Mott 
case, to  convey  any  part  of  Bartlett  street;  but  the  owners  of 
the  two  lots  who  have  succeeded  in  title  to  those  who  made 
the  plat  have  enclosed  within  their    premises    one-half  of 
Bartlett  street  from   the  Mott  property  east  to  Seventeenth 
street.     Next  south  the  adjoining  owners  have  included  the 
other  half  of  Bartlett  street  in    their    property,    but   these 
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owners  are  not  involved  in  this  action,  and  for  more  than 
twenty-one  years  before  the  commencement  of  this  action 
and  before  the  adoption  of  the  resolution  by  the  city  coun- 
cil, the  owners  of  the  Rowland  property  have  kept  it  en- 
closed and  have  improved  it  as  residence  property  by  filling 
it  ap  and  raising  the  level  somewhat  above  that  of  the  streets 
and  of  surrounding  property,  and  have  e£Pectually  excluded 
the  public  from  any  use  of  that  part  described  on  the  plat 
as  Bartlett  street.  And  we  find  that  Rowland  has  an  ad- 
verse possession  of  the  strip  of  land  twenty-five  feet  in 
width  described  in  his  petition  within  the  definition  in  such 
cases  sufBcient  to  give  him  title  to  that  strip. 

We  do  not  intend  to  decide  now  that  the  owner  of  land 
who  dedicates  it  for  street  purposes,  may  himself  set  up  a 
title  against  the  public  claiming  to  hold  by  adverse  posses- 
sion, unless  he  shall  hold  by  such  possession  of  the  property 
after  the  dedication,  as  to  have  made  it  notice  to  the  pub- 
lic and  to  the  city  that  he  intended  to  hold  that  property 
against  the  city  and  to  ignore  or  to  set  aside  bis  deed  of 
dedication.  Id  other  words,  we  do  not  intend  to  hold  in 
this  case  that  the  dedicators  of  this  property  for  Bartlett 
street,  without  changing  the  nature.of  the  possession,  might 
occupy  it  substantially  as  it  was  occupied  before,  and  then 
set  up  title  to  that  street  by  adverse  possession.  Whether 
such  a  possession  would  be  adverse  in  Ohio,  we  do  not 
undertake  to  decide;  but  we  do  say  that  a  grantee  who  has 
purchased  and  is  not  bopnd  by  the  deed  of  dedication,  may 
set  up  title  by  adverse  possession  if  he  has  occupied,  en- 
closed and  used  the  land  for  the  statutory  length  of  time, 
and  has  excluded  the  public  therefrom. 

Decided  March  25,  1897. 

J,  Kent  Hamilton^  Attorney  for  Anna  C.  Mott. 

Emery  Potter^  Attorney  for  Thomas  Rowland. 

C.  W^.  Watts,  City  Solicitor,  J.  H.  Tyler  and  H.  8. 
Merrillf  Attorneys  for  Defendant. 
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Before  Shearer,  C.  J. ;  and  Haynes  and  Parker,  JJ. 
(Judge  Shearer,  of  second  circuit,  sitting  in  place  of  Judge  King.) 

GITSKY  V.  NEWTON. 

A  "judge  and  justice  of  the  peace*\  elected,  commissioned  and 
qualified  under  section  621-1  et  seq..  Revised  Statutes,  (93  O. 
L.,  322)  is  at  least  a  de  facto  officer,  colore  officii,  and  against 
all  but  the  state  an  officer  dejure;  and  the  title  of  his  office 
cannot  be  questioned  otherwise  than  by  proceedings  in  quo 
warranto. 
(Affirmed  by  tbe  Supreme  Court  without  report.     See  41  Bulletin, 

268.) 

Error  to  the  Court  of  Common  Pleas  of  Lucas  County. 

Sheabeb,  C.  J. 

Tbe  original  action  was  in  forcible  detainer  before  a 
"judge  and  justice  of  the  peace"  of  the  city  of  Toledo — 
locally  called  a  ''city  judge' \  Judgment  was  rendered  in 
favor  of  the  defendant  in  error,  and  affirmed  in  the  court  of 
common  pleas.  To  reverse  these  judgments  is  the  object  of 
the  present  proceeding. 

The  grounds  assigned  for  error,  among  others,  are  the 
overruling  of  a  motion  to  quash  the  service  of  summons 
and  a  motion  to  dismiss  the  action  for  want  of  jurisdiction  by 
reason  of  the  alleged  unconstitutionality  of  the  act  authoriz- 
ing  the  election,  in  cities  of  the  third  grade,  first  class,  of 
"judges  and  justices  of  the  peace."  Revised  Statutes, 
sec.  621-1  et  seq.,  (93  O.  L.  322).  In  other  words,  that 
the  statute  being  invalid,  the  judg^  and  justice  of  the  peace 
(or  city  judge)  had  no  legal  existence  nor  power  to  hear  and 
determine  the  cause. 

This  contention  is  disposed  of  adversely  to  plaintiff  in 
error  in  The  State  v.  Gardiner,  54  Ohio  St.,  24,  the  sylla- 
bus of  which  case  reads  as  follows: 

"In  a  prosecution  for  offering  a  bribe  to  an  officer,  who 
is  acting  as  such  nnder  a  statute  providing  for  the«govern- 
ment  of  a  municipal  corporation,  tbe  defendant  cannot  ques- 
tion the  constitutionality  of  such  statute." 
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Gaidinei  was  indicted  for  attempting  to  bribe  one  Hugill, 
who  held  the  office  of  City  Commissioner  of  Akron.  A 
demurrer  was  interposed  to  the  indictment  on  the  ground 
that  tne  statute  under  which  Hugill  was  acting  was  uncon- 
stitational.  and  that, assuming  the  invalidity  of  the  statute, 
the  office  had  no  existence  in  law  or  in  fact,  and  there  could 
be  no  officer  de  facto  or  de  jure. 

The  court  of  common  pleas  sustained  the  demurrer,  and 
this  action  was  made  a  ground  of  exceptions  in  the  supreme 
court,  where  the  exceptions  were  sustained. 

In  the  course  of  the  concurring  opinion  Spear,  J. ,  says, 
quoting  from  Campbell  v.  The  Commonwealth,  96  Pa.  St., 
344. 

*'The  prisoner  had  been  convicted  in  Fayette  county  of 
arson  in  burning  a  dwelling  house  and  other  buildings. 

"'Two  associate  judges,  not  learned  in  the  law,  but  who 
had  been  elected  by  the  people  of  the  county  and  commis- . 
flioned,  sat  with  the  president  judge  and  participated  in  the 
trial  and  sentence.  The  validity  of  their  title  to  the  office, 
and  hence  of  the  composition  of  the  court,  was  questioned 
on  the  ground  that,  under  the  constitution  of  1874  and  sub- 
sequent legislation,  the  people  had  no  power  to  elect  associ- 
iate  judges  in  Fayette  county.  It  was  held  that  they  were 
judges  def(Xcio,  and  as  against  all  parties  but  the  common- 
wealth they  were  judges  de  jure, and,  having  at  least  a  color- 
able title  the  their  offices,  their  title  thereto  could  not  be 
questioned  in  any  other  form  than  by  quo  warranto  at  the 
suit  of  commonwealth" — 

So  here,  the  citygudge  and  justice  of  the  peace  had  at 
least  a  colorable  title  to  his  office,  and  was  an  officer  de  facto 
was  in  possession  of  his  office, performing  its  dutieB,and  un- 
til he  is  in  some  direct  way  adjudged  to  be  without  Author- 
ity,  his  official  acts  are  to  be  regarded  as  valid.  They  can 
not  be  collaterally  attacked. 

The  admission  of  certain  testimony  is  the  basis  of  one 
of  the  ^assignments  of  error.  It  tended  to  question  the 
title   of  the   landlord,  defendant  in  error.     This  could  not 


486  CIRCUIT  COUBTS  OF  OHIO.        vol.  xfu. 

Blaney  ▼.  The  State  of  Ohio. 

be  allowed  anlesa  it  were  shown  that  the  defendant  in  error 
had  parted  with  his  title,  or  the  like,  after  sait  was  brought. 
It  was  not  claimed  that  anything   of  the   kind    had    taken 
place. 

It  is  also  asserted  that  the  trial  court  erred  in  ezcasing 
one  of  the  jarors  summoned  in  the  cause,  without  the  con- 
sent and  against  the  objection  of  plaintiff  in  errar;  but  no 
prejudice  appears  to  have  resulted  from  such  action. 

Finding  no  error  to  the  prejudice  of  the  plaintiff  in  error, 
the  judgment  will  be  affirmed. 

Moses  G.  Block,  for  Plaintiff  in  Error, 

Kinney  &  Newton,  for  Defendant  in  Error. 


(Third  Circuit— Logan  Co.,  O.,   Circuit  Court— Oct.  Term,  1898.) 

Before  Day,  Price  and  Norris,-  J  J. 
JOHN  BLANEY  v.  THE  STATE   OF  OHIO. 


Irregularities,  not  of  eBsence,  in  selecting  a  jury  not  available  for 
challenging  array— 

(1).  Mere  irregularities  and  defects,  not  of  essence,  in  the  prelim- 
inary proceedings  of  selecting,  drawing  and  summoning  a  jury, 
either  grand  or  petit,  affords  proper  grounds  of  challenge  to  the 
whole  array  or  to  individual  members,  but  are  not  available  and 
supply  no  sufficient  basis  for  a  motion  to  quash  an  Indiotment, 
or  for  a  plea  in  abatement ;  nor  will  an  indictment  be  held  in- 
valid for  any  defect  or  imperfection  which  does  not  tend  to  the 
prejudice  of  a  substantial  right  of  the  defendant. 
Burglary  and  larceny-^-Possession  as  evidence  of  guilt— "!*%    '      I^"^ 

(2).  On  the  trial  of  defendant  on  a  charge  of  burglary  and  larceny, 
at  defendant's  request,  the  court  instructed  the  jury  in  substance, 
that  the  fact  of  poBsession  by  defendant  of  the  stolen  property, 
soon  after  the  burglary  and  larceny  was  committed,  ii^  not  of 
itself  sufficient  to  warrant  a  conviction  of  defendant,  but  that 
to  warrant  such  conviction  there  must  be  some  direct  evidence, 
implicating  defendant  in  the  crime,  in  addition  to  the  fact  of 
possession.  Held :  1.  The  instruction  was  inaccurate  in  the 
use  of  the  words  ''direct  evidence'*;  ''competent  e?idence" 
"would  have  been  correct".  2.  While  the  instruction  was  inac- 
curate it  was  not  prejudicial  to  the  substantial  rights  ol  the  de- 
fendant. 
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Error  to  the  Ooart  of  Oommon  Pleas  of  Logan  coanty. 

Day,  J. 

« 

At  the  February  Term,  1898,  of  the  coart  of  common 
pleas,  the  plaintiff  in  error,  John  Blaney,wa8  convicted  and 
sentenced,  on  a  charge  of  burglar  and  larceny  of  a  lot  of 
bides  and  furs,  and  error  is  prosecuted  in  this  court  tc  re- 
verse that  judgment  and  for  a  retrial  of  the  case,  because  of 
errors  said  to  be  apparent  on  the  face  of  the  record. 

Exception  was  taken  to  the  indictment,  first  by  motion  to 
quash,  and  then  by  plea  in  abatement, neither  of  which  was 
sustained.  The  court  refused  to  charge  as  requested  on  the 
eubject  of  property  recently  stolen,  found  in  the  possession 
of  the  accused,  but  charged  the  jury  on  that  subject  in 
phraseology  differing  from  that  of  the  request.  Exception 
was  noted  to  the  refusal  to  charge  as  requested,  and  to  the 
•charge  as  given.  These  several  exceptions  form  the  princi-. 
pal  grounds  of  plaintiff's  claim  of  error. 

The  motion  to  quash  and  the  plea  in  abatement  are  based, 
substantially,  on  the  same  facts,  consisting  of  alleged  de- 
fects and  irregularities  in  the  selecting,  drawing,  summon- 
ing and  impanneling  of  the  grand  jury  that  found  and  pre- 
sented the  indictment  against  the  accused,  and  the  two  prop* 
ositions  are  considered  and  disposed  of  as  one. 

The  defects,  pointed  out  in  the 'preliminary  steps  pre- 
ceding the  indictment  on  the  motion  to  quash  and  the  plea 
in  abatement,  are:  That  the  prescribed  number  of  grand 
jurors,  one  hundred  and  twenty-five  being  the  legal  num- 
ber for  Logan  county,  was  not  written  by  the  clerk  on  sepa- 
rate slips  of  paper,  as  the  law  requires,  and  placed  in  the 
wheel,  and  that  no  names  were  drawn  from  the  wheel.  Two 
of  the  grand  jurors  were  not  summoned  ten  days  before  the 
jury  was  organized.  The  record  does  not  show  that  the  in- 
dictment was  presented  to  the  court  by  the  foreman  of  the 
grand  jury.  That  there  was  no  such  person  in  existence  as 
F.  M.  Draper,  yet  that  such  name   constituted  one  of  the 
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number  that  was  placed  in  the  wheel,  and  also  one  that  was 
drawn  out  of  the  wheel  for  this  particular  grand  jury* 
That  John  Vanalstine  was  misnamed  in  the  summons  as 
John  Valentine,  and  the  m«&nomer  was  corrected  by  the 
officer.  The  panel  was  filled  from  the  bystanders,  by  di- 
rection of  the  court,  and  F.  N.  Draper  was  put  upon  the 
panel  and  constituted  foreman  of  the  jury.  These  defects, 
with  possibly  others  named  and  pointed  out,  formed  the 
basis  of  the  motion  to  quash  and  the  plea  in  abatement. 
They  are  all  in  a  large  sense  technical, and  are  mere  irregu- 
larities, such  as  are  usually  incident  to  all  merely  human 
proceedings.  Misnomer,  if  it  amounts  to  that,  in  the  names 
of  Draper  and  Vanalstine,  seems  to  be  the  most  serious,  and 
the  underlying  cause  of  all  the  censure.       The   criticism  is 

* 

not  made,  either  directly  or  infeientially,  that  the  persons 
constituting  the  grand  jury  were  not  proper  persons  in  every 
way,  and  competent  to  act  in  that  behalf,  but  only  that 
there  were  technical  defects  and  irregularities  in  the  pro- 
ceedings in  which  they  were  selected,  summoned  and  im- 
panneled.  None  of  these  things  are  of  essence,  and  it  is 
believed,  unless  they  are  they  cannot  properly  be  made  the 
basis  of  a  motion  to  quash  the  indictment,  or  of  a  plea  in 
abatement,  but  must,  by  express  statutory  provision,  be 
availed  of,  if  at  all,  by  challenge  before  the  jury  is  im- 
paneled and  sworn.     Section  5175  B.  S.  is  as  follows: 

''A  challenge  to  the  array  may  be  made  and  the  whole 
array  set  aside  by  the  court,  when  the  jury,  grand  or  petit, 
was  not  selected,  drawn  or  summoned,  or  when  the  officer 
who  executed  the  venire  did  not  proceed  as  prescribed  by 
law.  Bat>  no  challenge  to  the  array  shall  be  made  or  the 
whole  array  set  aside  by  the  court,  by  reason  of  the  mis- 
nomer of  a  juror  or  jurors;  but  on  challenge,  a  juror  or 
jurors  may  be  set  aside  by  reason  of  a  misnomer  in  his  or 
their  names;  but  such  challenge  shall  only  be  made  before 
the  jury  is  impaneled  and  sworn,  and  no  indictment  shall  be 
quashed  or  verdict  set  aside   for   any    such    irregularity  or 
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miflnomer  if  the  jarore  who  formed  the  same  poasesBed  the 
requisite  qaalifications  to  act  as  jnrors. " 

This  section  is  a  direct  and  express  inhibition  of  law 
against  finding  any  indictment  invalid  by  reason  of  misnom- 
er or  mere  defective  or  irregular  proceedings  in  the  selec- 
tion, sammoning  and  impaneling  of  jurors;  and  as  if  to  em- 
phasize the  legislative  disregard,  if  not  contempt,  of  mere 
technical  matters  in  the  administration  of  criminal  law, 
section  7215,  Revised  Statutes,  supplementing  see.  5175, 
was  enacted,  providing: 

"No  indictment  shall  be  deemed  invalid,  nor  shall  the 
trial,  judgment,  or  other  proceeding  be  stayed,  arrested,  or 
in  any  manner  affected,  by  omissions  not  of  the  essence  of 
the  offense.  *  ♦  *  *  Nor  for  any  other  defect  or  imperfec- 
tion which  does  not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  upon  the  merits.'' 

These  two  sections,  both  of  which  ure  held  to  be  valid 
legislation,  cover  the  case  at  bar,  and  effectually  put  out 
of  consideration  as  prejudicial  errors,  the  defects  and  irreg- 
ularities pointed  out  and  relied  on  iu  the  motion  to  quash 
and  the  plea  in  abatement  None  of  them  appear  to  have 
been  to  the  prejudice  of  any  substantial  right  of  the  ac- 
cused upon  the  merits. 

On  the  subject  of  possession  by  the  accused  of  recently 
stolen  goods,  soon  after  the  burglary  and  larceny  was  com- 
mitted, the  defendant  requested  the  court  to  charge  as 
follows: 

*' In  the  absence  of  direct  evidence  that  the  defendant, 
John  Blaney, committed  the  burglary  and  larceny  complain- 
ed of,  something  more  than  possession  and  control  by  him 
of  the  property  alleged  to  have  been  stolen  is  necessary  to 
warrant  a  conviction  of  the  said  John  Blaney  in  this  case'' 

The  court  declined  to  charge  in  terms  as  requested,  but 
did  charge  the  jury  on  that  proposition  as  follows: 

''If  you  find  beyond  a  reasonable  doubt  that  the  burglary 
and    larceny    was   committed  and   by  means  thereof  these 
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skins,  or  a  portion  of  them,  and  other  property  of  Miller  was 
stolen  therefrom,  and  shortly  after  snob  burglary  and  lar- 
ceny a  part  of  the  property  so  taken  was  found  in  the  pos- 
session of  defendant  who  either  failed  to  give  an  explanation 
as  to  how  he  obtained  possession  thereof, or  gave  a  false  ex- 
planation, then  in  such  case,  such  possession  of  said  proper- 
ty by  defendant,  may  afford  the  presumption  of  the  fact 
that  defendant  is  not  only  guilty  of  larceny,  but  of  burglary 
as  well,  and  warrant  the  jury  in  so  finding;  but  in  case  there 
is  no  direct  evidence  that  the  burglary  and  larceny  was 
committed,  then  the  mere  possession  by  defendant  of  the 
property  or  a  portion  thereof  would  not  of  its  self  warrant 
the  jury  in  finding  the  defendant  guilty." 

Exception  was  taken  and  noted  to  the  refusal  of  the  court 
to  instruct  the  jury  as  requested, and  also  to  the  instruction 
as  given.  It  would  be  difficult  to  detect  or  define  any  differ- 
ence, other  than  in  phraseology  and  form,  between  the 
statement  of  the  rule  of  law  obtaining  in  such  case,  as  giv- 
en by  the  court  and  as  requested  to  be  given.  They  are 
substantially  the  same,  and  are  in  the  main  part  a  restate- 
ment, in  substance,  of  the  rule  as  stated  by  the  Supreme 
Oourt,  in  the  19  Ohio  St.  Our  notion  of  them  is  that  both 
are  largely  correct,  but  incorrect  in  one  respect.  The  state- 
ment that  mere  possession  of  stolen  property  soon  after  the 
crime  is  committed,  &c.  in  and  of  itself,  is  not  sufficient  to 
base  a  conviction  upon, is  correct;  but  the  further  statement 
that  direct  evidence  implicating  defendant  in  the  commis- 
sion of  the  crime  is  necessary,  also, to  be  present,  we  regard 
as  inaccurate  and  having  a  tendency  to  mislead.  Other 
evidence  than  mere  possession  there  must  be,  but  it  is  not 
necessary  that  it  be  direct  evidence;  it  may,  as  well,  be  of 
the  class  known  in  the  books  as  circumstantial  evidence;  and 
the  circamstancGS,  if  competent  and  of  sufficient  gravity  and 
weight,  in  connection  with  such  possession,  would  unques- 
tionably warrant  and^sustain"a*verdict  of  guilty.  Compe- 
tent evidence,  therefore,  and  not  dirct  would  better  express 
the  rule  obtaining  in  such  case.     But  this  error,  if  it  is  one, 
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was  procured  by  the  accuaed,is  directly  in  his  favor,  and  he 
canuot  be  beard  to  complain  of  it.  He  certainly  waa  not 
prejudiced  in  any  degree. 

Upon  a  careful  consideration  of  the  entire  case  we  have 
not  been  able  to  discover  any  substantial  or  prejudicial  ir- 
regularity, and,  the  judgment  and  sentence  of  the  lower 
court  is  aflSrmed,with  costs.  The  cause  is  remanded  to  the 
common  pleas  court  for  execution  of  sentence. 

Keman  &  Cassidy^  for  Plaintiff. 

S.  H,  West,  Prosecuting  Attorney,  for  the  State. 


(Sixth  Circuit— Huron  Co.,  C,  Circuit  Court— Mar.  Term,    1899.) 

Before  King,  HayoeB  and   Parker,  JJ. 

FRANCES  A.  FISHER  v.  THE  LAKE  SHORE  AND  MICHIGAN 

SOUTHERN  RAILROAD    COMPANY. 

Ooods  left  in  custody  of  common  carrier  to  he  crated  before  ship- 

tnent — Liability — 

(1).  Where  a  carter  conveys  goods  designed  for  sfaipaient,  to  the 
freight  depot  of  a  railroad  company  and  deposits  them  on  the 
platform  .of  such  depot,  where  such  goods  are  customarily  de- 
livered to  and  received  by  such  company  for  Bhipment,and  noti- 
fies the  proper  shipping  agent  of  such  company  of  the  presencA 
of  such  goods  on  the  platform,  and  that  they  are  to  be  shipped 
to  a  certain  station  on  such  railroad  after  one  of  the  articles 
has  been  properly  orated,  and  that  a  person  will  come  and  crate 
such  article  during  the  day,  and  the  agent  of  the  company 
expresses  bis  assent  to  what  is  said  and  proposed.  Held,  this 
amounts  to  the  delivery  of  such  goods  to  the  railroad  com- 
pany and  its  acceptance  of  the  custody  thereof  as  warehouse- 
man. 

Same^Evidence  of  negligence-— 
(2).  The  plaintiff  upon  the  trial  having  introduced  evidence  tend- 
ing to  establish  the  facts  above  recited,  and  also  tending  to 
show  that  later  on  the  same  day  such  goods  were  removed  by 
some  person  and  means  and  to  some  place  unknown  to  her,  and 
that  upon  demand  said  company  failed  co  restore  said  goods   to 

[OOPTBIOHT,  1899,   BT  OABL  O.  JAHK.  ] 

VOL.  xvii.— 36 


492  CIRCUIT  COURIS  OP  OHIO.        vol.  xvn- 

Fisher  v.   The  L.  S.  &  M.  S.  R.  R.  Co. 

her,  the  court,  oo  motion  of  the  defendant,  ruled  thai  the 
plaintiff  had  failed  to  make  out  a  case,  and  directed  the  jury  to 
return  a  verdict  for  the  defendant,  Held,  error.  VVhile  it  de- 
volved upon  the  plaintiff  to  show  that  the  defendant  had  been 
guilty  of  negligence  in  that  it  had  failed  to  exercise  due  care  in 
the  premises  whereby  the  goods  had  beien  lost,  the  facts  above 
recited  furnished  some  evidence  of  such  negligence,  and  the 
case  should  have   been  submitted  to  the  jury. 


Error  to  the  Court  of  Common  Pleas  of  Huron  County. 

Pabkeb,  J. 

Frances  A.  Fisher  brought  her  action  against  the  Lake 
Shore  and  Michigan  Southern  Bailroad  Company  before  a 
justice  of  the  peace  to  recover  an  amount  somewhat  less 
than  tlOO  on  account  of  the  loss  of  certain  goods  which  she 
had  boxed  up  and  designed  to  ship  by  the  road  of  this  com- 
pany to  Cleveland,  Ohio,  and  which  were  lost.  The  case 
was  tried  before  the  justice,  and  the  judgment  of  that  conrt 
was  appealed  from.  The  case  came  on  to  be  tried  in  the 
•court  of  common  pleas,  and  there,  after  the  plaintiff  had 
rested  her  case,  the  court,  on  motion  of  defendant, directed 
the  jury  to  return  a  verdict  for  the  defendant,  which  was 
done.  To  this  ruling  and  direction  of  the  court  the  plain- 
tiff excepted,  and,  on  account  of  it,  she  prosecutes  error 
here. 

It  appears  that  a  day  or  two  before  the  first  day  of  May, 
18U6,  the  plaintiff  had  shipped  certain  household  goods  by 
the  Lake  Shore  and  Michigan  Southern  Railroad  to  Cleve- 
land; that  on  or  about  the  first  day  of  May,  1896,  she  bad 
some  additional  goods  prepared  for  shipment  to  the  same 
place,  some  of  which  were  packed  in  a  large  store  box,  and 
some  in  a  small  box,  and  there  was  also  a  sewing  machine 
and  two  rocking  chairs.  She  employed  a  city  expressman 
or  carter — a  Mr.  ^oscoe, — to  take  these  goods  to  the 
freight  office  of  the  company  to  be  shipped,  and  she  direct- 
ed him  to  not  have  them  shipped  until  the  sewing  machine 
had  been  crated.  It  appears  it  was  not  properly  crated  so 
that  it  would  be  shipped  by  the  railroad  company. 
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Boscoe  testifies  that   he   conveyed    these   goods   to   the 

freight  depot  of  the  company  in  this  oity.and  that  he  there 

unloaded  them  upon  the  platform.       He  testifies  in  part  as 

follows: 

''The  boxes  had  cards  nailed  on  them  with  the  name  of 
Frances  A.  Fisher  written  on  them.  These  cards  were  on 
the  apper  side  as  I  placed  them  on  the  platform." 

He  also  testifies  that  cards  were  tied  upon  the  other  ar- 
ticles—the chairs  and  sewing  machine.     He  says: 

^'The  place  where  I  pat  these  goods  was  the  usual  place 
for  placing  all  such  goods  for  shipment.  I  had  been  plac- 
ing goods  there  almost  daily  for  seven  or  eight  years  during 
the  time  I  had  been  in  the  business  at  Norwalk.  After 
placing  the  goods,  I  went  into  the  d^pot  and  tbi^n  into  th« 
freight  office  of  the  company  and  aaiv  Mi  ^'iiiair^  th« 
clerk  in  that  office,  whose  duty  it  was  to  &ttei.d  to  the  ship- 
ment, and  I  said  to  him,  'I  have  just  put  on  the  platform 
the  remainder  of  the  goods  of  Miss  Fisher  that  should  have 
gone  to  Cleveland  with  her  shipment  of  yesterday.'  Mr. 
Warner  said,  'all  right'.  I  then  told  him  that  she,  the 
plaintiflP,  did  not  want  the  goods  shipped  till  the  sewing 
machine  should  be  crated;  that  Mr.  8chaffer  would  be  there 
to  do  it  for  her  during  the  day." 

The  goods  having  been  taken  to  the  freight  depot  of  the 
company  by  one  whose  duty  with  respect  thereto  ended  up- 
on their  being  deposited  there  and  put  in  charge  of  the  rail- 
road company,  the  carter  having  placed  the  goods  upon  the 
platform  at  the  place  where  goods  brought  for  shipment 
were  customarily  delivered  to  and  received  by  the  company, 
the  agent  of  the  company  having  been  advised  of  the  placing 
of  the  goods  there  for  shipment,  such  shipment,  as  he  was 
advised,  to  be  made  as  soon  as  certain  preparation  of  one  of 
the  articles  might  be  made,  and  the  agent  having,  as  we 
view  the  evidence,  expressed  his  assent  to  such  deposit  of 
the  goods  and  delay  of  shipment,  this,  in  the  opinion  of  a 
majority  of  the  court,amounted  to  a  delivery  of  these  goods 
into  t.^e  possession  and  custody  of  the  railroad  company  and 
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the  receiving  of  the  goods  by  the  railroad  company  as  cus- 
todian thereof;  not,  however,  in  the  capacity  of  common 
carrier,  bat  in  the  capscity  of  warehouseman.  The  com- 
pany having  been  advised  that  something  remained  to  be 
done  to  the  goods  and  with  the  goods  by  the  shipper  in  or- 
der to  prepare  them  for  shipment,  it  would  not,  under  such 
circumstances,  be  chargeable  as  common  carrier. 

It  further  appears  that  at  about  6  P.  M.  of  the  same  day 
Mr.  Schaffer  appeared  at  the  depot  to  crate  the  machine,and 
that  at  the  time  he  came  there  the  box  of  goods  on  account 
of  which  this  suit  is  prosecuted  was  not  there;  it  had  dis- 
appeared— where  or  how  does  not   appear  from  the  record. 

On  the  day  following  the  plaintiff,  who  had  the  receipt 
for  such  part  of  the  goods  as  had  been  actually  shipped, 
appeared  at  the  freight  office  of  the  defendant  company  in 
Cleveland  and  demanded  her  goods,  including  this  box  of 
goods  which  was  not  receipted  for,  Schaffer,  who  obtained 
the  receipt  for  the  goods  from  the  Norwalk  agent,  having 
had  no  knowledge  of  the  large  box. 

It  appears  that  the  company  made  some  effort  to  find  the 
goods  but  was  unable  to  do  so,  and  that  it  has  not  deliver- 
ed the  goods  to  plaintiff. 

The  company  having  recGi\ed  these  goods,  as  we  hold,  as 
t^' warehouseman,  it  devolved  upon  the  plaintiff,  in  order  to 
maintain  her  case,  to  prove  that  the  company  was  guilty  of 
negligence  resulting  in?the  loss  of  the  goods. 

The  petition  as  it  was  originally  drafted  and  upon  which 
the  parties  went  to]]|[trial  undertook  to  charge  the  railroad 
company  as  common^carrier;  but  after  the  evidence  was  in 
the  petition  was  so  amended  as  to  charge  the  company  as 
warehouseman. 

The  chief  controveray![in  the  case  arises  upon  the  question 
whether  there  isjany  evidence  tending  to  show  negligence 
upon  the  part  of^the^railroad^company  that  would  make  it 
chargeable  with  the'loss  of  these   goods  as   warehouseman. 
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The  court  of  common  pleas  being  of  the  opinion  that  there 
was  no  evidence  tending  to  show  negligence,  arrested  the 
case  from  the  jnry. 

On  behalf  of  the  defendant  in  error,  our  attention  has 
been  called  to  certain  authorities  whi^h,  it  is  contended, 
hold  substantially  that  where  goods  aie  lost  under  circum- 
stances like  these,  where  goods  are  not  forthcoming  on  de- 
mand of  the  bailor  and  their  loss  is  not  accounted  for,  it  is 
not  sufficient  for  the  plaintiff  to  show  that,  but  that  the 
plaintiff  must' go  farther  and  show  affirmatively  that  the 
goods  were  lost  through  the  negligence  of  the  warehouse- 
man. 

From  a  reading  of  these  cases  we  are  of  the  opinion  that 
they  do  not  sustain  this  proposition.  One  case  is  found  in 
14th  Allen,  448 — the  case  of  Sherman  J.  Caes  v.  Boston 
and  Lowell  Railroad  Company.  In  that  case  the  comr)any 
had  received  and  held  as  warehouseman  a  certain  cask  of 
sugar  which  was  lost.  .  On  the  trial  of  the  case,  it  was 
agreed  that  the  liability  of  the  defendant  as  common  carrier 
had  ceased  at  the  time  of  the  loss,  and  an  action  was  brought 
against  it  as  warehouseman. 

When  the  plaintiff*s  evidence  was  in  the  defendant  asked 
the  court  to  rule  that  the  plaintiff  bad  made  out  his  case  and 
that  the  defendant  was  entitled  to  a  verdict.  The  evidence 
did  not  tend  to  show  any  negligence  upon  the  part  of  the 
warehouseman  in  the  care  of  the  goods  unless  it  was  infer- 
able from  the  mere  fact  of  the  loss  ef  the  goods.  The  goods 
were  lost,  and  the  loss  of  them  was  unaccounted  for.  The 
case  then  stood  before  the  jury  substantially  as  the  case  at 
bar  stood  at  the  time  it  was  ariested  from  the  jury. 

In  the  case  in  14th  Allen,  the  court  refused  to  rule  that 
the  plaintiff  had  not  made  out  a  case. 

The  defendant  then  introduced  evidence  as  to  the  care 
which  they  had  used  in  the  custody  of  the  property,  and 
after  the  evidence  was  all  in    the  defendant  asked  the  court 
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to  instruct  the  jury  that  the  burden  was  upon  the  plaintiff 
to  show  that  they  had  not  exercised  ordinary  care;  but  the 
judge  declined  bo  to  rule  and  instructed  the  jury  that  the 
burden  of  showing  that  the  loss  of  the  sujgar  had  not  been 
occasioned  by  any  want  of  ordinary  care  and  diligence  on 
its  part  was  on  the  defendant;  that  it  was  not  bound  to  show 
the  precise  manner  in  which  the  loss  occurred,  and,  if  it 
was  unable  to  do  so,  it  might  exonerate  itself  from  the  bur- 
den by  showing  that  the  loss  did  not  happen  fiom  any  neg- 
ligence ur  want  of  proper  care  on  its  part. 

Chapman,* J.,  delivering  the  opinion  of  the  court,  takes 
up  this  first  question  as  to  the  ruling  of  the  tri<)l  judge  up- 
on the  motion  to  take  the*case  from  the  jury,  and  this  is  bis 
language  upon  that: 

**The  court  are  all  of  the  opinion  that  the  refusal  to  order 
a  verdict  for  the  defendant  at  the  trial  was  right.  The 
plaintiff's  evidence  showed  that  the  defendants  had  received 
the  property,  and,  on  demand,  failed  to  deliver  or  account 
for  it.  There  was  nothing  in  this  evidence  to  show  that 
they  had  any  reason  for  not  delivering  it  —  or  that  any 
cause  but  their  own .  neglect  or  default  prevented  the  per- 
formance of  their  contract.  There  wae  ctrtainly  a  case  to 
go  to  the  jury." 

Then  Judge  Chapman  takes  up  and  discusses  the  other 
question  as  to  the  correctness  of  the  ruling  of  the  trial  judge 
upon  the  question  of  the  burden  of  proof,  and  the  majority 
of  the  court  in  that  case  were  of  the  opinion  that  the  trial 
court  was  right  upon  thatjproposition.  But  Bigelow,  Chief 
Justice,  dissented. 

The  case  of  Willett'^and  Another  v.  Rich  and  Another,re- 
ported  in  the  7,  Northeastern,  at  page  776,  overrules  Cass 
V.  R.  R.  Co.  upon  that^second  proposition,  but  does  not,  as 
we  understand  the  case,  touch  upon  the  first  proposition 
discussed  and  decided  by  the  court  there.  The  syllabus  in 
this  case  reads: 

*'In  an  action  of  contract  against  a  warehouseman  to  re- 


VOL.  X7U.        CIRCUIT  COURTS  OF  OHIO.  407 

Fisher  v.  The  L.  S.  &  M.  S.  R.  R.  Co. 

cover  damages  for  injuries  to  goods  intrusted  to  him,  the 
burden  of  proof  is  upon  the  plaintifiF  to  show  that  the  goods 
were  injured  by  the  negligence  of  the  defendant  while  they 
were  in  his  custody;  overruling  Cass  v.  Boston  &  L.  B.  R. 
Co.  14  Allen,  448." 

In  the  opinion  in  this  caee,  Morton,  Chief  Justice, 
uses  language  which  indicates  that  his  views  are  in 
harmony  with  the  views  of  the  court  in  Cass  v,  B.  B.  Co. 
upon  that  first  proposition,  i.  e.  as  to  whether  or  not  a  prima 
facie  case  had  been  made  out  by  showing  the  delivery  and 
receipt  of  the  goods  and  the  subsequent  demand  for  the 
goods  and  the  failure  to  deliver  them. 

This  language  is  used  on  page  778: 

''It  may  be  that,  where  there  is  a  refusal  to  deliver,  the 
plaintifiF  may  msike  out  a  prima  facie  case  upon  proving  this 
fact,  because  such  refusal,  if  unexplained,  is  some  evidence 
of  the  breach  of  the  contract.  But  this  does  not  shift  the 
burden,  originally  on  the  plaintifiF,  to  prove  a  breach  of 
contract.  The  burden  of  proof  still  remains  on  the  plain- 
tifiE." 

It  seems  to  us  that  there  has  been  some  confusion  in  the 

discussion    of  this  case  as  if  it  involved  a  consideration  of  a 

question  of  the  burdt^n  of  proof.       We  do  not  understand 

that  such  a  question  is  here  at  the  present  moment.      The 

real  question  is  whether  or  not  a  prima  facie  case  was  made 

out  that  should  have  been  submitted  to  the  jury  —  whether 

there  was  any  evidence  tending  to  support   all  the  material 

allegations  of  the  petition,  and  therefore  requiring  that  the 

case  should  be  submitted  to  a  jury. 

In  the  case  of  the  New  York  Life  Insurance. Company  v. 

La    Boiteaux,  4th  Becord,  page  1,  found    in  Bates  Digest, 

Ist  volume,  p.  950,  this  is  said: 

"The  burden  of  proof  dees  not  shift  as  the  weight  of  evid- 
ence alternates.  The  presence  of  presumptions  and  the 
necessity  of  counteracting  them  by  proof  pertains  to  the 
weight  of  evidence,  and  not  to  the  burden  of  proof.  ^' 

We  are  of  the  opinion  that  the  ruling  of  the  court  as  to 
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the  burden  of  proof  in  Willett  and  Another  v.  Rich  and 
Another,  in  the  7,  Northeastern,  supra,  is  correct,  but  that 
does  not  at  all  affect  the  ruling  of  the  court  in  the  first  case 
upon  the  other  proposition  as  to  whether  or  not  a  case  was 
made  out  that  required  that  it  should  be  submitted  to  a 
jury. 

Our  attention  is  also  called  to  a  case  reported  in  the  2nd 
Southern  Reporter, at  page  255.  It  is  the  case  of  the  Ill- 
inois Central  Railroad  Company  v.  Trounstine  and  Othe:^. 
This  also  was  cited  in  support  of  the  position  of  counsel  for 
defendant  in  error  upon  the  question  of  the  burden  of  proof. 

The  first  proposition  of  the  syllabus  reads  as  follows: 

''In  an  action  against  a  railroad  company  for  loss  of  bag- 
gage delivered  to  it  for  shipment,  the  court,  gave  an  instruc- 
tion to  the  effect  that,  if  the  goods  were  delivered  to  the 
agent  of  defendant  to  be  carried  over  its  road  to  a  certain 
point,  whenever  plaintiff^s  salesman  ordered  them  to  be 
shipped,  and  they  were  burned  before  shipment,  then  it 
was  incumbent  on  defendant  to  show  that  they  were  burned 
unthout  any  fault  on  its  liBrt  Held,  that  the  instruction 
was  erroneous,  whether  on  the  theory  of  a  bailment  for  hire 
or  a  gratuitous  bailment.'' 

Upon  the  first  reading  of  that  it  would  seem  that  the 
court  had  instructed  the  jury  that  upon  the  facts  recited 
appearing  the  burden  of  proof  would  shift;  that  it  would 
then  devolve  upon  the  warehouseman  to  introduce  some 
evidence  exonerating  itself  from  liability.  But  that  is  not 
what  was  in  fact  charged.  The  words  that  are  italicized  in 
this  syllabus  are,  ''without  any  fault''. 

The  fault  with  the  charge  was,  as  found  by  the  supreme 
court,  that  it  imposed  too  high  a  degree  of  care  upon  the> 
warehouseman.     In  the  opinion,  it  is  said: 

"Under  the  facts  assumed  by  this  instruction,  a  higher 
degree  of  proof  and  care  was  imposed  on  appellant  than  is 
required  by  law.  Whether,  under  these  facts,  appellant 
would  have  been  a  gratuitous  bailee,  or  a  bailee  for  hire,  it 
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was  not  liable  for  any,  even  the  slighteat,  fault  or  want  of 
care.  If  a  gratuitous  bailee,  it  was  liable  only  for  gross 
negligence,  and,  if  a  bailee  for  hire,  only  for  reasonable  and 
ordinary  care. 

Whereas,  the  instruction  was  to  the  effect  that  if  it  had 
been  guilty  of  any  want  of  care,  even  the  slightest,  it 
would  be  liable. 

As  the  only  criticism  of  this  charge  is  with  respect  to  the 
degree  of  care  which  the  rule  therein  stated  imposed  upon 
the  bailee,  the  decision  by  plain  implication  approves  the 
proposition  that  under  the  circumstances  recited  it  was  in- 
cumbent on  the  bailee  to  show  that  such  care  was  exercised 
as  the  nature  of  the  bailment  required  of  the  bailor.  But 
this  goes  farther  than  we  need  go  in  this  case. 

A  majority  of  this  court  are  of  the  opinion  that  the  case 
referred  to  in  14  Allen  is  an  authority  which  supports  the 
contention  of  the  plaintiff  in  error,  that  the  rule  there  stat- 
ed is  reasonable  and  just,  that  the  causp  should  have 
been  submitted  to  the  jury, and  that  the  court  erred  in  dir- 
ecting a  verdict  for  the  defendant.  For  that  reason  the 
judgment  will  be  reversed. 

King,  J. :  I  cannot  concur  in  the  judgment  reversing 
the  court  of  common  pleas,  nor  in  so  much  of  the  opinion  of 
a  majority  of  the  court  as  holds  that  this  record  discloses 
any  evidence  that  ought  to  have  been  submitted  to  the  jury 
showing  a  delivery  of  the  box  of  goods  in  question  and  its 
acceptance  by  the  railroad  company. 

G.  R.  Walker,  for  Plaintiff. 

C.  P,  &  L,  W  Wickham^  for  Defendant. 
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Before  Smith  and  Swing,  JJ. 
M.  T.  HUTCHINSON  v.  CATHERINE  A.  McCARRON  et  al. 


Conveyance  to  guardian  individually  of  land  bought  with  wards* 
money  --Innocent  holder  of  mortgage  and  notes  for  balance  of  pur- 
chase money  superior  to  equitable  hen  of  wards— 

Property  was  purchased  by  a  guardian  by  oroler  of  court  wiih  the 
money  of  bis  wards,  but  the  deed  was  executed  in  the  name  of 
the  guardian  individually,  who  gave  his  individual  notes  and 
mortgage  for  the  balance  of  the  purchase  money,  the  understand- 
ing being  that  the  guardian  would  afterwards  convey  tc  the 
wards,  of  all  of  which  the  vendor  had  full  knowledge.  The 
deed  actually  so  made  by  the  guardian  to  the  wards,  however, 
was  never  delivered  to  them,  and  afterwards  the  guardian  con- 
veyed the  land  to  his  wife  who  made  an  assignment  for  the  ben- 
efit of  her  creditors,  and  the  assignee  commenced  proceedings  to 
sell  the  land.  The  vendor  of  the  land  had  before  that  assigned 
the  mortgage  aud  noten  to  different  innocent  parties.  Held,  aa 
between  such  innocent  assignees  of  the  mortgage  and  notes,  and 
the  wards,  that  the  lien  of  such  assignees  of  the  mortgage  and 
notes  was  superior  to  the  equitable  lien  of  the  wards. 


Error  to  the  Court  of  CommoD  Pleas  of  Warren  county. 

Smith,  J. 

We  are  of  the  opinion  that  the  judgment  of  the   court  of 
common  pleas  was  right,  and  should  be  affirmed. 

The  con  trovers  J  arose  over  the  distribution  of  the  pro- 
ceeds of  a  tract  of  land  sold  by  Hutchinson,  assignee  of 
Mrs.  McOarron,  to  pay  the  liens  thereon.  It  appears  from 
the  finding  of  facts  that  this  real  estate  had  been  sold  and 
conveyed  by  Levi  Mills,  as  assignee  for  the  benefit  of  cred- 
itors of  Mrs.  Hyatt,  to  James  T.  McCarron  for  $5,500. 
Mr.  McCarron  paid  $1,600  in  cash  and  gave  notes  for  the 
jesidue  secured  by  a  mortgage  on  the  real  estate,  which  was 
duly  recorded.  Afterwards  he  paid  $500  on  one  of  the 
notes,  and  subsequently  to  this  payment.  Mills  transferred 
the  notes,  indorsing  them  without  recourse  to  different  per. 
sons,    they   paying    full  value    therefor  and  taking   them 
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without  any  knowlet^ge  of  an  equity  in  the  land  or  those 
notes  of  any  other  person  than  the  mort^gee. 

Before  McCarron  contracted  to  buy  the  land  from  Mills, 
he  had  been  appointed  as  the  legal  guardian  of  Ruth,  Hen- 
rietta and  Frank  McCarron  by  the  probate  court  of  Brown 
county,  Ohio,  and  had  been  by  that  court  authorized  and 
empowered  to  use  $2,000  of  his  wards*  money  in  the  pur- 
chase of  real  estate,  the  title  to  which  was  to  be  taken  to 
said  James  T.  McCarron  as  guardian,  and  Mills  had  been 
advised  of  those  facts.  McCarron  wanted  to  buy  this  land 
as  guardian,  but  Mills  would  not  make  such  an  arrange- 
ment, but  told  him  he  could  buy  it  in  bis  own  name — mnke 
the  cash  payment  and  execute  the  notes  and  mortgage  for 
the  deferred  payments,  and  then  convey  the  property  to  the 
children.  This  course  was  pursued,  and  McCarron  executed 
the  notes  and  mortgage  and  paid  $2,000  of  his  wards'  money 
to  Mills  on  account  of  the  purchase  money,  and  Mills  knew 
that  the  money  was  in  McCarron^s  hands  as  guardian  of 
said  minors.  He,  (McCarron)  and  his  wife,  subsequently 
executed  a  deed  for  the  land  to  the  children,  but  it  was  not 
delivered  to  them*.  Afterwards  McCarron  conveved  the 
land  to  his  wife,  and  she  made  an  assignment  of  her  prop- 
erty to  Hutchinson  for  the  benedt  of  her  creditors.  Hutch- 
inson commenced  proceedings  for  the  sale  of  the  real  estate 
to  pay  the  liens  thereon,  and  the  mortgagee  and  his  assign- 
*ees  and  the  minors  were  made  parties  and  set  up  their  re- 
spective liens — the  claim  of  the  minors  being  that  they  had 
an  equitable  claim  to  the  land  by  virtue  of  the  facts  stated, 
and  that  Mills  knew  this  when  he  took  his  mortgage,  and 
therefore  it  was  superior  to  his  claim  on  the  mortgage,  and 
to  that  of  his  assignees.  It  also  appeared  that  when  Mills 
assigned  the  notes  to  the  purchasers,  he  did  not  at  the  same 
time  or  until  some  time  afterwards  indorse  and  transfer  the 
mortgage  itself  to  his  assignees. 

As  against  McCarron  himself,  unquestionably  the  minors, 
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by  virtae  of  the  facts  stated,  had  an  equitable  lien  on  the 
land  which  the  cotrt  would  enforce  for  the  purchase  money 
they  paid  on  the  land,  and  the  same  would  be  the  case,  we 
suppose,  as  to  those  personti  who  afterwards  had  acquired 
title  to  or  on  interest  in  the  land  from  McCarron,  with 
knowledge  of  the  facts.  But  would  they  be  entitled  to  such 
relief  as  against  Mills  or  those  to  whom  he  assigned  the 
notes  and  mortgage?  We  think  not.  Suppose  the  land  had 
been  conveyed  to  McCarron  as  guardian  of  these  minors, 
and  he  had  used  S2,000  of  their  money  in.  making  the  cash 
payment  and  given  his  notes  and  mortgage  for  the  deferred 
payments.  Would  not  the  mortgage  lien  be  the  first  and 
best  one  on  the  property?  The  ioterest  of  the  minors  then 
would  be  subject  to  the  mortgage  lien  for  the  purchase 
money — and  we  think  the  same  rule  should  apply  here  and 
any  equitable  lien  of  the  minors  be  postponed  to  the  legal 
lien  of  the  mortgagee.  The  execution  of  the  deed  and  the 
mortgage  is  one  transaction.  McCarron  took  the  land  sub- 
ject to  the  legal  lien  of  the  mortgage,  and  the  equitable 
lien  of  the  minors  was  subject  thereto, even  as  against  Mills, 
and  therefore  as  to  his  assignees  to  whom  he  transferred  the 
notes,  thereby  transferring  an  interest  in  the  mortgage. 
But  a  transfer  of  the  mortgage  itself  was  afterwards  made. 

Judgment  below  affirmed. 

Burr  &  Brandon,  Attorneys  for  McCarron  heirs. 

F.  M,  Clevinger,  Attorney  for   the   Assignees   of  mort-* 
gage  claims. 
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fie  fore  King,  Hayues  and    Parker,  J  J. 
EDMUND  L.  SANDERS  v.  SARAH  E.    SHEPHERD. 

Contract  with  married  tooman^Liability — 
(1.)  The  statutes,  sectioDS  4996  and  6319,  providmg  Id  effect  that  a 
married  woman  shall  be  sued  as  if  unmarried,  and  that  when  so 
sued  lilce  proceedings  shall  be  had  and  judgment  rendered  as  if 
she  were  unmarried,  afford  the  exclusive  remedy  for  enfoi ce- 
ment of  the  contracts  of  married  woman. 

Same— Equity  now  without  jurisdiction  to   give   specific  lien   on 
property  of  married  woman — 

(2. }  Courts  of  equity  have  no  jurisdiction  to  decree  a  specific   lien 
on  particular  property  for  an  amount  due  on    the  contract  of  a 
married  woman  made  by  her  since  the  enactment  of   those   stat- 
utes. 
Same — Action  at  law — 

(3.)  A  suit  on  such  a  contract  is,  under  those  statutes,  at  law,  and 
the  relief  is  a  personal  Judgment  enforcible  by  an  execution  and 
levy. 

King,  J. 

Error  to  the  Court  of  Common  Pleas  of  Hliron  County. 

This  is  a  proceeding  in  error  brought  for  the  purpose  of 
reveraing  the  judgment  of  the  court  of  common  pleaa.  One 
Levi  Lee  began  an  action  against  Hanoah  E.  Ward  in  Sep- 
tember, 1885,  on  two  notes  that  were  held  against  her,  one 
dated  September  1st,  1881,  for,  SlOO,  and  one  of  March  10, 
1882,  for  S30. 

He  alleged,  and  his  petition  showed  upon  the  face  of  it, 
that  said  Hannah  E.  Ward  was  surety  on  each  of  these  notes, 
and  was  a  married  woman. 

Such  proceedings  were  bad  in  that  action  that  in  Nov- 
ember of  1885,  the  court  rendered  this  decree: 

**Now  comes  the  plaintiff  by  his  attorney, and  the  demurr- 
er of  the  defendant  to  the  plaintiff's  petition  having  been 
overruled  and  the  defendant  being  in  default  for  answer, the 
court  find  that  the  allegations  of  the  petition  are  confessed 
by  hex  to  be  true,  and  that  the  defendant  is  indebted  to  the 
plaintiff  in  the  sum  of  One  Hundred  and  Sixty* four  and  f^o^o 
Dollars.     The  court  further  find  as  allegd  in  the  petition 
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that  said  defendant  was  at  the  time  of  incurring  said  liability 
a  married  woman ;  that  she  was  poseesaed  of  the  property  in 
the  petition  described  as  her  own  separate  estate,  and  that 
she  intended  to  and  did  charge  the  same  with  the  payment 
of  said  indebtedness.  It  is  therefore  considered  by  the  coart 
that  unless  the  said  defendant  shall  within  ten  days  from  the 
entry  hereof  pay  or  cause  to  be  paid  to  this  plaintiff  the  said 
sum  of  S164.13,  together  with  interest  thereon  at  the  rate 
of  eight  per  cent,  and  his  costs  herein  expended,  said  pre- 
mises shall  be  sold  as  upon  execution  and  an  order  shall  issue 
therefor  to  thesheriff  of  said  County  of  Huron,  and  that  said 
Sheriff  bring  the  proceeds  of  said  sale  into  court  for  its  fur- 
ther order." 

That  was  the  decree,  as  appears  upon  its  face,  declaring 
this  amount  that  was  due,  a  lien  upon  the  specific  estate  of 
Hannah  £.  Ward,  and  ordering  it  sold  to  pay  up  the  lien. 
It  appears  that  after  that,  an  order  of  sale  was  issued  and 
returned  immediately  by  order  of  the  plaintiff^s  attorney, 
and  that  on  October  23,  1890,  an  execution  was  issued  to 
the  sheriff,  and  that  was  returned  by  order  of  the  plaintiff^s 
attorney  but  not  until  a  levy  had  been  made  upon  the  real 
estate  described  in  the  petition,  to-wit,  lots  68  and  69,  in 
the  town  plat  of  the  village  of  North  Fairfield,  Huron 
county,  Ohio. 

The  defendant  in  error,  Sarah  E.  Shepherd,  was  defendant 
below,  and  the  agreed  statement  of  facts  on  which  the  case 
was  submitted  to  the  court  below,shows  that  she  is  the  own- 
er by  inheritance,  of  the  dacree  or  whatever  there  is  of  this 
judgment — the  decree  that  was  rendered  in  favor  of  Lee. 

The  plaintiff  in  error,  Sanders,  on  November  2,  1888, 
took  and. received  a  note  of  one  Horace  Ward,  who  assigned 
to  him  for  that  purpose,  a  note  and  mortage  as  collateral  se- 
curity for  this  note.  The  note  assigned  as  collateral  security 
was  executed  by  H.  E.  and  Volney  Ward,  and  was  dated 
March  3,1888.  The  note  was  for  $110  secured  by  mortgage 
on  these  premises  —  lots  68  and  69  on  the  town  plat  of  the 
village  of  North  Fairfield,  executed  by  Hannah  Ward. 
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The  question  sabmitted  to  the  coart  below  was,  which  of 
these  claims  was  the  prior  lien  npon  this  property.  The 
court  below  held  that  the  decree  rendered  in  1885,  being 
pnor  in  date,  was  the  prior  lien  upon  these  premises.  It  is 
contended  here  that  that  holding  was  incorrect,  the  argu- 
ment being  that  the  statutes  of  Ohio  have,  by  their  enactment, 
changed  the  method  of  procedure  against  married  women, 
80  that  in  order  to  sue  her  now  upon  a  claim  like  this  — 
upon  a  note  or  a  contract  for  the  payment  of  money,  she 
must  be  sued  as  a  feme  sole,  and  such  judgment  rendered 
against  her  as  though  she  were  unmarried,  or  such  proceed- 
ings had  as  though  she  were  unmarried;  that  this  legislation 
has  effected  a  complete  change  from  the  former  equitable 
proceeding  which  was  or  might  be  brought  where  a  married 
woman  was  liable  to  have  her  separate  estate  charged  with 
the  payment  of  a  claim  in  equity.  The  proposition,  when 
submitted,  was  new  to  me,  and  I  think  it  struck  the  court  as 
different  at  least,  from  what  we  had  supposed  the  law  to  be. 

The  statute  in  force  when  this  indebtedness  was  incurred 

is  found  in  the  7uth  volume  of  Ohio  Laws,  page  3.     It  was 

enacted  in  1879,  76  Ohio  Laws,  p.   3,  and  provides  that: 

''Where  a  married  woman  is  a  party,  her  husband  must  be 
joined  with  her,  except  that  where  the  action  concerns  her 
separate  property,  or  is  upon  a  written  obligation,  contract 
or  agreement,  signed  by  her,  or  is  brought  by  her  to  set 
aside  a  deed  or  will,  or  is  brought  by  her  to  collect  a  legacy; 
or,  if  she  be  engaged  as  owner  or  partner  in  any  mercantile 
or  other  business,  and  the  cause  of  action  grows  out  of  or 
concerns  such  business,  or  is  between  her  and  her  husband, 
she  may  sue  or  be  sued  alone.  And  in  all  cases  where  she 
may  sue  and  be  sued  alone,  the  like  proceedings  shall  be 
had,  and  the  like  judgment  rendered  and  enforced  in  all  re- 
spects as  if  she  were  an  unmarried  woman''. 

That  was  repealed  and  re-enacted  in  1884,  and   is  found 

in  volume  81,  at  page  65.     I  should  say  that  in  the  mean 

time,  there  had  been  a  revision  of  the  statutes  which  divides 

that  section  into  two  sections,   and  the  revision   known    as 
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:ig96  and  5319  was  in  force  from  1880  to  1884,  and  at  the 
commencement  of  this  action,  the  etatate  read  as  follows, 
(section  4996): 

^'A  married  woman  shall  sue  and  be  saed  as  if  she  were 
anmarried  and  her  husband  shall  be  joined  with  her  only 
when  the  cause  of  action  is  in  favor  of  or  against  both  her 
and  her  husband/' 

Section  5319  reads  as  follows: 

''When  a  married  woman  suesor  is  sued,  like  proceedings 
shall  be  had  and  judgment  rendered  and  enforced  as  if  she 
were  unmarried,  and  her  property  and  estate  shall  be  liable 
for  the  judgment  against  her,  but  she  shall  be  entitled  to 
the  benefits  of  all  exemptions  to  heads  of  families." 

Under  that  statute,  the  supreme  court  have  rendered  some 
decisions.  I  can  only  briefly  refer  to  them,  and  the  first  is 
in  the  46th  Ohio  St.  at  page  183.  The  court  say,  on  page 
191,  (speaking  of  the  case  before  them): 

' '  If  no  personal  judgment  could  have  been  awarded  against 
her  and  enforced  by  execution, it  might  have  been  proper  to 
invoke  the  remedy  in  equity  of  specifically  subjecting  her 
separate  property.  But  under  the  statutory  provisions  here- 
in considered,  authorizing  a  personal  judgment  against  a 
married  woman  followed  by  execution  where  the  action  con- 
cerns her  separate  estate,  an  effective  remedy  is  afforded, 
and  a  creditor  should  not,  by  adopting  the  form  of  chancery 
procedure  where  he  has  no  specific  lien,  be  permitted  to  hold 
her  separate  estate  to  any  greater  extent,  or  by  a  firmer 
grasp,  than  he  could,  under  like  conditions,  hold  the  prop- 
erty of  her  husband  or  that  of  an  unmarried  woman." 

In  the  47th,  Ohio  St.  at  page  423,  is  cited  a  case  which 
was  an  action  upon  an  agreement  incorporated,  or  alleged  to 
have  been  incorporated,  in  a  deed.  A  husband  purchased 
certain  lands  and  gave  a  mortgage  upon  it  for  the  purchase 
money, and  while  that  mortgage  was  outstanding,  he,  through 
a  trustee,  conveyed  this  land  to  his  wife.  The  mortgage  was 
foreclosed  and  the  property  sold,  but  did  not  sell  for  enough 
to  pay  the  mortgage.     By  supplemental  petition  in  the  same 
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action  it  was  alleged  that  aa  part  consideration  for  the  con- 
veyance to  the  wife,  she  did  then  and  there  assume  the  pay- 
ment and  discharge  of  the  promissory  note  and  money  evid- 
enced thereby  which  are  set  up  in  the  original  petition,  and 
made  the  indebtedness  evidenced  thereby  her  own  debt,  and 
agreed  to  pay  for  and  discharge  the  same. 

It  was  contended  that  that  did  not  constitute  a  cause  of 
action  against  her.     The  court  say: 

''No  particular  form  of  words  is  required  to  constitute  a 
good  pleading.  It  is  sufficient  if  the  necessary  facts  are 
stated.  In  this  case  the  allegations  of  the  petition  show 
that  Mrs.  Haines  purchased  and  received  a  deed  of  the  prop- 
erty described,  and  entered  into  possession  of  it.  This 
showed  that,  under  section  3108,  the  land  was  her  separate 
estate,  and,  with  the  further  allegations  that  the  indebted- 
ness referred  to  was  a  part  of  the  consideration  for  the  con- 
veyance which  she  agreed  to  pay,  showed  such  circumstances 
as  justified  the  interfeience  that  she  intended  to  charge  her 
separate  efitate  with  its  payment;  otherwise,  the  transaction 
on  her  part  was  meaningless.  No  rule  of  good  pleading  was 
violated  by  omitting  id  aver,  in  direct  language,  that  she  in- 
tended to  charge  her  separate  estate.  The  supplemental 
petition  made  a  case  against  her." 

In  the  50th,  Ohio  St.,  beginning  on  page  17,  the  court 

in  rendering  its  opinion,  say: 

"It  is  contended  in  behalf  of  the  plaintiif,  that  under  the 
statutes  in  force  in  the  year  1886,  an  action  was  maintain- 
able in  equity  to  charge  the  separate  estate  of  Mrs.  Stanage 
— a  non-resident  of  this  state —  upon  her  alleged  liability 
under  the  written  agreement  entered  into  between  herself 
and  the  plainti£F;  and  that  the  court  acquired  jurii^diction 
through  constructive  service  by  publication.'' 

The  case  turned  upon  the  question  whether  they  had  a  lien 
upon  this  real  estate  and  could  maintain  an  action  in  equity 
against  it.     At  the  bottom  of  page  425,  the  court  say : 

''If  no  personal  judgment  could  be  rendered  against  the 

wife,  the  obvious  remedy  of  the  plaintiff  would  be,  an  appeal 
oopnaoBT,  1899,  sr  gasl  o.  jamm* 

Tou  xvn. — 87 
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to  the  coart,  in  the  exercise  of  its  eqaitj  powers,  to  lay  bold 
of  the  wife's  separate  property,  and  apply  it  in  payment  of 
her  equitable  obligations.  Although  no  specific  lien  was 
cieated  on  her  separate  property  by  the  written  contract; 
yet,  there  would  be  an  equitable  charge  upon  her  estate,  and 
a  liability  of  it  to  be  taken  in  payment  by  decree,  89  a  man's 
property  may  be  taken  on  execution." 

''But  by  statutes  —  in  force  when  the  written  agreement 
in  question  was  entered  into,  and  when  the  original  action 
was  commenced  —  a  married  woman  may  now  sue  and  be 
sued  at  law  as  if  she  were  an  unmarried  woman ;  and  any 
judgment  rendered  against  her  may  be  enforced  as  if  she  were 
unmarried,  and  her  property  may  be  taken  on  execution  to 
satisfy  such  judgment,  to  the  same  extent  that  the  property 
of  her  husband  might  be  taken  in  satisfaction  of  a  judgment 
against  him.'' 

I  need  not  follow  that  opinion,  but  it  concludes  that  she 
oould  be  sued  only  as  a  man  might  be  sued  and  as  an  nn- 
married  woman  might  be  sued;  that  no  jurisdiction  over  her 
property  could  be  obtained  by  filing  a  suit  in  equity  to  charge 
this  upon  specific  real  estate;  but  she  must  be  sued  and  per- 
sonal service  had  upon  her  and  a  personal  judgment  ren- 
dered against  her  which  would  be  enforced  against  her  as 
against  her  husband  or  against  an  unmarried  woman. 

This  seems  to  be  the  unbroken  line  of  authority  which 
conclusively  determines  the  question ;  that  since  the  passage 
of  this  remedial  statute,  it  provided  that  when  an  action  was 
such  as  concerned  her  separate  estate,  that  she  might  sue  or 
be  sued  alone;  and  that  in  every  such  case,  like  proceedings 
should  be  had  and  a  like  judgment  rendered  as  if  she  were 
unmairied,  and  upon  the  revision  of  the  statute  and  a  sep- 
aration of  that  section  into  two,  there  has  been  no  exception 
AS  to  a  cause  of  action  that  may  be  maintained  against  mar- 
ried women;  in  other  words,  she  can  be  sued  on  all  those 
contracts  she  might  rightfully  make  just  exactly  the  same 
as  if  she  were  unmarried;  that  is  the  only  way  she  can  be 
sued,  and  thejonly  way  you  can  collect  against  her  is  to  have 
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It  peraooal  jadgment  for  money,  unless  you  have  by  contract 
a  specific  lien  upon  real  or  personal  property ;  so  that  we  are 
led  to  the  conclnsion  —  novel  though  it  be  to  ns  ^-«  that  the 
decree  which  was  rendered  in  1885,  which  soaght  to  make 
this  claim  of  Lee  a  charge  upon  this  real  estate,  was  to  that 
extent  of  no  effect.  The  petition  in  the  case  did  not  ask  for 
personal  judgment, and  no  personal  judgment  was  rendered 
against  her  and  no  lien  upon  her  estate  was  acquired  by  that 
decree,  because  the  court  did  not  have  the  power  to  decree 
one,  and  for  that  reason,  this  judgment  must  b^  reversed. 
The  decree  of  this  court  will  be  that  the  claim  of  Sanders, 
the  plaintiff  below,  will  be  the  first  lien,and  order  of  sale  will 
issue  accordingly. 

J.  R.  McKnight,  for  Plaintiff. 

Stewart  &  Rowley^  for  Defendant. 


(Fifth  Circuit— Licking  Co., O., Circuit  Court— April  Term,  1899.) 

Before  Adams,  Douglass  and  VoorheeB,  J  J. 

ROYAL     INSURANCE   COMPANY    v,    SAMANTHA    WAL- 

RATH. 

Fire  Insurance—Written  contract— VerbcU  promise. 
(1.)  A  yerbal  promise  by  one  of  the  parties  at  the  making    of    a 
written  contract,  if  it  was  used  to  obtain  the  execution  of  the 
writing  may  be  given  in  evidence. 

Same— 
(2.)  Parol  evidence  is  admissible  to  show  what  property  was  in- 
cluded in  the  contract  of  insurance;  and  what  was  said    and 
done  by  the  parties  leading  up  to  the  making  of  the   contract. 

Error  to  the  Court  of  Oommon  Pleas  of   Licking  county. 

VOOBHEES,  J. 

In  view  of  the  former  holding  of  this  court  upon  demur- 
rer to  the  second  amended  petition,  it  is  sufficiently  acccur- 
ate  for  the  present  purpose,  and  for  the    exposition    of   the 
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principlea  of  law  applicable  to  the  case,  to  state  the  follow- 
ing facts: 

The  defendant  in  error,  on  and  prior  to  July  1890,  held 
a  policy  of  fire  insurance  from  the  plaintiff  in  error,  on  her 
dwelling  house  and  certain  personal  property  located  in 
Hanover  township,  this  county.  That  prior  to  the  expira- 
tion of  the  policy  of  insurance,  the  insurance  company,  by 
its  agent,  one  J.  B.  Murphy,  while  in  view  of  the  real  es- 
tate of  the  insured,  solicited  her  to  take  out  additional  in- 
surance  on  said  property,  she  having  made  some  improve- 
ment on  the  property.  Said  agent  was  well  acquainted  with 
the  property,  its  location  and  kind,  so  insured  in  said  old 
policy.  Prior  to  the  21st  day  of  July,  1890,  the  insured 
was  the  owner  of  ten  tons  of  hay,  which  was  then  stored  in 
a  barn  of  one  Dr.  Bakey  in  said  township,  which  barn  was 
held  by  her  by  lease  for   a  term  of  years. 

On  said  day,  and  while  said  agent  was  soliciting  her  to 
take  out  such  additional  insurance  on  her  property  men- 
tioned in  the  old  policy,  he  also  solicited  her  to  take  out 
some  insurance  upon  said  ten  tons  of  hay  in  said  bam, 
which  was  located  as  stated,  and  in  view  of  said  agent.  He 
promised  that  the  old  policy  should  be  eanceled  and  a  new 
policy  issued,  covering  said  additional  insurance,  and  in- 
cluding said  hay;  that  the  unearned  portion  of  the  prem- 
ium on  the  old  policy,  should  be  applied  upon  the  premium 
upon  the  new  policy,  and  she  to  have  until  September  l^th, 
1890,  to  pay  the  balance  of  the  premium.  The  barn  in 
which  said  hay  was,  was  pointed  out  to  the  agent,  and  he 
was  requested  to  go  and  see  the  hay.  He  said  it  was  un- 
necessary, and  declined  to  go.  He  was  informed  by  plain- 
tiff that  the  bam  was  owned  by  Dr.  Bukey;  that  she  had 
only  a  lease  upon  it.  Said  agent  then  informed  the  plain- 
tiff that  he  would  pot  said  hay  in  said  new  policy,  insuring 
it  for  the  sum  of  fifty  dollars,  and  agreed  with  her  that  he 
would  at  once  make  out  the  policy  so  as  to  include  the  hay, 
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and  would  issae  the  policy  as  soon  as  fae  got  back  to  his 
office  in  the  city  of  Newark;  and  that  he  wonld  deposit  it 
with  the  building  association,  under  the  same  arrangement 
as  existed  with  the  old  policy,  on  account  of  a  mortgage 
held  bv  the  association. 

The  plaintiff  never  saw  the  policy  until  after  the  hay  was 
destroyed  by  fire.  Defendant  company  knew  at  the  time  it 
so  solicited  the  plaintiff  to  insure  this  hay,  and  at  the  time 
it  issued  its  said  policy,  that  the  plaintiff  owned  said  teuton 
of  hay,  and  owned  no  otbor  hay,  nor  was  she  in  the  posses- 
sion of  any  other  hay.  Said  agent  went  to  his  office  and 
issued  the  policy,  which  is  attached  to  the  original  petition, 
taking  up  the  old  policy,  and  applied  the  unearned  prem- 
ium thereon  to  the  payment  of  the  premium  on  the  new 
policy,  and  delivered  it  over  to  the  building  association. 
Plaintiff  performed  the  requirements  and  conditions  of  the 
policy  on  her  part. 

On  the  11th  of  September,  1890,  said  hay  was  totally  de- 
stroyed by  fire,  of  which  defendant  had  due  and  proper  no- 
tice. That  by  said  policy,  defendant  did  insure  the  plain- 
tiff^s  said  hay  for  $50.00.  That  she  was  the  owner  at  the 
time  of  the  insurance,  and  continued  to  be  the  owner  up  to 
the  destruction  of  the  hay  by  fire.  After  said  hay  was 
burned,  on  the  12th  of  September,  1890,  and  after  defend- 
ant knew  it  was  so  destroyed,  plaintiff  paid  the  balance  of 
the  premium  on  the  new  policy,  and  defendant  has  ever 
since  retained  the  same.  The  value  of  the  hay  was  averred 
to  be  $70.00.  The  defendant  company  refused  to  pay  the 
$50.00,  or  any  part  of  it,  for  which  plaintiff  asks  judgment. 

The  company  by  answer  took  issue  with  the  plaintiff  on 
these  facts,  and  the  cause  was  tried  at  the  January  term, 
1899,  of  the  common  pleas  court  to  a  jury,  resulting  in  a 
verdict  in  favor  of  the  plaintiff  below  for  the  sum  of  $74.98, 
upon  which  verdict  a  judgment    was  rendered  at  said  term. 

Error  is  prosecuted  to  this  court.     A  number  of  grounds 
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are  set  forth  as  reasonfl  why  the  jadgment  of  the  coart    be- 
low should  be  reversed. 

Many  of  the  qaestions  raised  by  the  petition  in  error  are 
settled  as  a  result  of  the  holding  of  this  court  in  overruling 
the  demurrer  of  the  defendant  below  to  the  second  amended 
petition;  and  it  will  not  be  necessary  to  further  consider 
them.  If  the  holding  of  this  court  in  overruling  the  de- 
murrer was  correct,  there  is  no  error  in  the  record  in  the 
particulars  complained  of  in  these  deveral  grounds  of  error. 

Walrath  v.  Royal  Insurance  Company,  16  C.  C.  R.,  413. 

The  only  question  now  to  be  considered  is,  whether  the 
verdict  of  the  jury  and  judgment  of  the  court  below  are  sus. 
tained  by  sufficient  evidence,  or  were  contrary  to  law. 

In  other  words:  Does  the  amended  petition  state  a  cause 
jf  action  against  the  defendant  below?  Second:  Were  the 
material  facts  of  the  petition  established  by  legal  evidence? 
If  BO,  the  judgment  of  the  court  below  should  be  affirmed. 

That  the  petition  sets  forth  a  cause  of  action,  was  settled 
by  this  court  when  it  overruled  thedemurrer  of  the  defend- 
ant to  the  petition;  and  a  majority  of  the  court  see  no  suffic- 
ient reason  for  changing  that  holding. 

The  next  question  is:  Were  the  facts  set  forth  in  the  pet- 
ition established  by  the  evidence,  so  that  the  verdict  of  the 
jury  is  npt  against  the  weight  of  the  evidence? 

The  rule  of  law  in  this  state  is,  that  a  verdict  or  finding 
of  a  court  will  not  be  reversed  on  the  weight  of  evidence 
unless  so  clearly  unsupported  by  it  as  to  show  misapprehen- 
sion or  mistake,  or  bias,  or  willful  disregard  of  duty  on  the 
part  of  the  jury.  Of  course,  this  presupposes  that  the  evi- 
dence upon  which  the  verdict  rests  was  competent  and  legal 
evidence.  And  this  leads  to  the  real  question  of  contention 
in  this  case,  viz:  Was  t  competent  for  the  plaintiff  below 
to  prove,  by  parol  evidence,  the  facts  set  forth  in  her 
amended  petition? 

The  cause  of  action  of  the  plaintiff    is    founded   upon    a 
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written  COD  tract,  an  insurance  policy.  Notwithstanding  this, 
it  does  not  follow  that  testimony  as  to  what  was  said  and 
done  by  the  parties,  leading  up  to  the  making  of  the  con- 
tract, is  inadmissible  for  the  purpose  of  showing  what  the 
real  contract  of  the  parties  was;  and  this  may  be  done  with- 
out first  invoking  the  equity  power  of  the  court  to  reform 
the  contract. 

We  are  not  unmindful  that,  among  the  purely  artificial 
rales  of  evidence,  one  is,  to  forbid  parties  to  a  solemn  con- 
tract reduced  to  writing,  to  alter,  vary,  limit,  enlarge  or 
contradict  what  they  have  thus  made  certain,  by  the  recol- 
lection of  witnesses,  in  attempting  to  show  what  the  parties 
said  before  or  at  the  time  of  the  signing  of  the  contract. 
This  wise  policy  or  rule  of  evidence,  we  are  not  inclined  to 
doubt.  But  after  a  careful  examination  of  the  evidence  in 
this  case,  we  have  deemed  it  our  duty  to  consider  that  other 
rale  of  law,  which  gives  the  court  and  jury  the  right  to  take 
into  consideration  as  legal  evidence  the  parol  statements 
made  contemporaneously  with  the  execution  of  the  contract, 
so  that  the  contract  may  be  read  and  construed  in  the  light 
of  the  circumstances  appearing  in  evidence  at  the  time  of  its 
execution;  and  that  the  jury  may  so  construe  it  under  the 
direction  of  the  court. 

Therefore,  in  the  case  at  bar,  parol  evidence  was  admis 
sible  to  show  what  property  was  included  in  the  contract  of 
insurance.  From  the  evidence  in  this  case,  there  can  be 
no  doubt  but  that  the  hay  in  the  Bukey  barn,  which  was 
held  by  lease  by  the  plaintiff,  was  to  be  included  and 
covered  by  the  policy;  and  either  by  design  or  inadvertence 
of  the  agent  of  the  company,  it  was  not  definitely  expressed 
in  the  contract.  Who  should  suffer  by  this  act  or  omission 
of  the  agent  ? 

The  plaintiff  was  free  from  fault,  and  the  neglect  of  the 
company'b  agent  should  not  be  visited  upon  her  when  dis- 
'aster  has  come,  which  she,  by   the   insurance    policy,    was 
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trying  to  guard  against;  and  the  case  comes  within  the  rule 
of  modern  decisions  which  hold,  that  when  a  writing  is 
produced,  either  as  evidence,  or  as  the  foundation  of  an  ac- 
tion, and  it  does  not  express  the  agreement  of  the  parties, 
the  party  who  caused  it  to  be  in  an  imperfect  condition 
should  be  estopped  from  using  it,  or  relying  on  its  contents 
as  expressing  the  unalterable  agreement  of  the  parties;  and 
that  parol  testimony  is  competent  to  show  the  real  transac- 
tion, so  that  the  writing  or  contract  as  written  cannot  be 
used  to  the  injury  of  the  party  whoee  agreement  the  writ- 
ing does  not  express. 

In  the  case  of  Powelson  Coal  Company  v.  McShain,  75 
Pa.  St,  238.245,  the  court  say: 

''It  is  certainly  permissible  to  give  evidence  of  a  verbal 
promise  made  by  one  of  the  parties,  at  the  time  of  the  mak- 
ing of  a  written  contract,  wbere  such  promise  was  used  as 
an  inducement  to  obtain  the  execution  thereof:  Campbell 
V.  McCIenachen,  7  S.  &  B.,  171.  This  rule  is  put  upon  the 
ground  that  the  attempt  afterwards  to  take  advantage  of 
the  omission  from  the  contract,  of  such  promise,  is  a  fraud 
upon  the  party  who  was  induced  to  execute  it  upon  such 
promise,  and  bence  he  will  be  permitted  to  show  the  truth 
of  the  matter:  Clark  v.  Partridge,  2  Barr,  13;  Renshaw  v. 
Qans,  7  Barr.  117;  Button  v.  Tilden,  1  Harris,  49''. 

In  the  case  of  Maril  v.  Connecticut  Fire  Insurance  Com- 
pany, 95  Qa.,  604,  s.  c,  51  Am.  St.  Kep.,  107,  the  court 
states  the  rule  thus: 

''While  parol  evidence  is  not  admissible  to  vary  the 
terms  of  a  contract  in  writing,  it  is  admissible  for  the  pur- 
pose of  applying  the  terms  of  the  writing  to  the  subject 
matter,  and  removing  any  ambiguity  arising  from  such  ap- 
plication; Stoops  V.  Smith,  100  Mass.  63.  It  is  admissible 
to  explain  an  ambiguity,  whether  latent  or  patent  Shore  v. 
Miller,  80  Qa.,  93;  s.  c.  12  Am.  St.  Rep.,  239." 

In  Gould  V.  Boston  Excelsior  Company,  91  Maine,   214; 

6.  c.  64  Am.  St.  Rep.,  224,  the  court  say: 

"It  is  well  understood  that  parol  evidence  is  admissible  to 
explain  a  writing,  to  make  its  terms  definite,  to   fill   out  an 
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incomplete  contract,  to  show  the  circumstances  under  which 
it  was  made,  and  to  prove  a  collateral,  contemporaneous, 
or  sabseqaent  agreement  not  inconsistent  with  the  written 
agreement.  Harris  v.  Marphy,  119  North  Carolina,  s.  c. 
66  Am.  St.  Rep.,  660-661  and  note;  Durkin  v.  Oobleigh, 
156  Mass.,  108,  s.  c.  32  Am.  St.  Hep.,   436,     and    note." 

In  the  case  of  John  B.  Ferguson  v.  Thomas  L.  Rafferty 

reported  in  Lawyers  Reports  Annotated,  Book  6  p.  33,  the 

supreme  court  of  Pennsylvania  held: 

''That  parol  evidence  is  admissible  to  establish  a  contem- 
poraneous oral  agreement  which  induced  the  execution  of  a 
written  contract,  though  it  may  vary,  change  or  reform  the 
instrument." 

To  the  same  effect  is  the  case  of  G.  W.  Walker  v.  W.  B. 
France,  reported  in  2  Central  Reports,  781. 

The  principles  of  these  cases  have  been  recognized  by  the 
supreme  court  pf  this  state  in  the  case  of  Springer  Brothers 
v.  George  W.  Henry  et  al. ,  decided  December  20th,  1898, 
reported  in  40  Bull.,  412,  wherein  the  court  reversed  the 
circuit  court  and  affirmed  the  common. pleas  without  report, 
the  circuit  court  holding  that  the  common  pleas  erred  in 
admitting  testimony  as  to  what  was  said  and  done  by  the 
parties  leading  up  to  the  making   of  the  contract. 

If  the  testimony  was  competent  in  this  case,  showing 
what  really  occurred  in  regard  to  the  hay  in  the  Bukey 
barn,  between  the  plaintiff  and  the  defendant's  agent, 
there  is  evidence  to  support  the  finding  of  the  jury. 

And,  in  the  opinion  of  a  majority  of  the  court,  this  evi- 
dence ^as  competent;  and  the  verdict  of  the  jury  is  sup- 
ported by  legal  evidence,  and  is  not  contrary  to  law. 

And  this  disposes  of  all  the  questions  raised  by  the  peti- 
tion in  error,  not  determined  by  the  former  l^olding  of  this 
court  on  demurrer. 

The  judgment  of  the  common  pleas  is  affirmed. 

Adams,  J.,  dissenting. 

Follett  &  Follett,  for  Plaintiff  in  Error. 

8,  M,  Hunter,  for  Defendant  in  Error. 
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Ampt,  a  Taxpayer,  V.  City  of  CiDoinnati  and  August  Hermann  et  al. 

(First  Circuit—HamiltOD  Co., O., Circuit  Court—   Jan.  Term,  1899. 

Before   Smith,  Swing  and  Giffen,  J  J. 

WILLIAM  M.  AMPT,  a  taxpayer,  on  behalf  of   the  citv   of   Cin- 
cinnati, V.  THE  CITY  OF  CINCINNATI  and  AUGUST 
HERRMANN    et  at.,  trustees  and  commissioners 
of  the  waterworks  of  Cincinnati. 


CommiBaioners  to  build  the  new  waterworks  for  the  city  of  Cincin- 
nati—Contracts  by — Plana  and  specifications— What  sufficient — 
The  aot  of  the  legislature  of  Ohio,  92  0.  L.  608, providing  for  the 
appointment  of  commissioners  to  build  the  new  waterworks 
for  tlie  city  of  Cincinnati,  provides  that  "said  4iommibsion- 
era  shall,  before  entering  into  any  contract,  cause  plans  and 
specifications,  detailed  drawings  and  forms  of  bids  to  be 
prepared,  and  careful  estimates  of  cost  to  be  made;  and 
when  adopted  by  them,  they  may,  in  their  discretion,  cause 
the  plans  and  drawings  to  be  multiplied  and  printed,  by 
photographing,  lithographing  or  other  suitable  process,  and 
the  specifications  and  forms  of  bids,  contracts  and  bonds  to 
be  prepared,  and  have  the  same  printed  for  distribution 
among  the  bidders.'^  Held,  that  the  drawings  and  specific- 
ations need  not  go  to  the  minutest  detail  in  which  every 
part  of  the  machinery  was  to  be  drawn  and  specified;  but 
it  is  sufficient  to  give  specific  and  minute  specifications  as  to 
what  the  machinery  was  to  accomplish,  the  exact  kind  of 
material  to  be  used,  the  manner  in  which  all  the  work  should 
be  done,  and  the  exact  nature  and  kind  of  all  the  parts  which 
were  given,  how  all  such  machinery  should  be  constructed, 
such  as  valves,  riveting,  bolts,  Ate. 
Same— Delegating  powtrs  to  engineer — 
(2.)  The  action  of  the  commissioners  in  delegating  certain  of 
their  powers  to  the  chief  engineer  to  determine  as  to  certain 
matters,  is  not  such  a  delegation  of  power  in  the  sense  that 
it  is  a  taking  away  from  the  commissioners  the  power  vest- 
ed in  them.  The  duties  the  chief  engineer  performs  are  done 
as  the  agent  and  employe  of  the  trustees.  He  uses  his  tech- 
nical knowledge  as  their  agent,  and  he  is  entirely  subject  to 
the  control  of  the  trustees,  and  what  is  done  is  by  their  au- 
thority,  and  is  under  their  control,  and  his  exercise  of  this 
power  is  their  exercise  of  it. 
Same—Provi^ns  for  aJtemative  bidding  and  for  changes— 
(8.)  There  can  be  no  objection  to  the  p^rovision  in  the  contract 
as  to  alternative  bidding,  nor  to  the  provisions  therein  by 
which  alterations  and  modifications  in  the  contract  are  pro- 
vided for.  In  practice  such  changes  have  always  been  found 
necessary,  and  in  the  nature  of  things  must  be. 
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Appeal  from  the  Court  of  OommoD  Pleas  of  Hamilton 
couDty. 

Swing,  J. 

This  is  aD  action  in  this  court  on  appeal.  It  is  an  ac- 
tion by  a  taxpayer  on  behalf  of  the  city  of  Cincinnati 
against  the  city  and  said  Angast  Herrman  and  others,  trust- 
ees and  commissioners  of  waterworks  of  said  city,  and  is 
brought  to  enjoin  the  performance  of  a  contract  heretofore 
entered  into  between  said  trustees  for  said  city  aud  The 
Lane  &  Bodley  Company,  whereby  said  company  had  con- 
tracted to  furnish  to  said  city  certain  waterworks  pumping 
engines,  boilers,  etc.,  an  electric  crane  and  an  elevator  in 
connection  with  the  building  of  new  waterworks  by  said 
trustees  for  said  city. 

This  action  is  brought  by  Mr.  Ampt  in  good  faith  and 
in  a  friendly  spirit  with  a  view  to  having  very  important 
questions  involving  large  amounts  finally  determined. 

The  petition  and  the  anr.endment  to  the  same  contain 
nineteen  pages  of  typewritten  matter,  and  the  answer  con- 
tains eighty-nine  pages  of  printed  matter.  No  attempt  will 
be  made  on  this  occasion  to  set  forth  at  length  the  state- 
ments in  either.  It  would  occupy  too  much  time,  and  be- 
sides a  proper  understanding  of  the  real  objections  to  the 
contract  can  be  arrived  at  without  it. 

The  claim  of  the  platntiff  is  thus   summarized   by  him 

in  his  petition: 

''Plaintiff  says  that  by  reason  of  the  failure  of  the  com- 
missioners of  the  waterworks  to  provide  for  and  adopt  plans 
and  drawings  for  said  engines  and  electric  crane  before  en« 
tering  into  said  contract  and  by  reason  of  failing  to  provide 
complete,  full  and  exact  specifications  therefor,  said  contract 
is  void  as  an  entirety.  Farther,  that  for  the  additional  en- 
gine and  the  electric  crane  it  is  void  because  neither  of  said 
items  of  work  was  named  in  the  advertisement  calling  for 
sealed  proposals." 

There  is  no  question  of  bad  faith  raised.       No  bidder 

18  complaining  that  the  contract  awarded  is  not  to  the  low- 
est and  best  bidder;  that  the  advertisement  for  bids  was  not 
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properly  made  so  as  to  give  to  bidders  the  best  opportanity 
to  frame  their  bids  thereon  and  at  the  same  time  obtain  for 
the  city  the  most  favorable  bids  for  the  best  work  to  be 
famished.  In  fact,  in  every  way  it  is  conceded  that  the 
contract  is  most  favorable  to  the  city.  In  the  first 
place,  the  contract  was  given  to -a  home  concern,  and  while 
this  fact  could  make  no  difference  in  awarding  the  contract, 
as  the  lowest  bidder  only  could  be  considered,  still  everyone 
must  feel  that  it  was  fortunate  for  the  city  that  the  work 
was  to  be  dope  here.  It  furnishes  employment  for  men  who 
must  help  pay  for  it,  and  in  that  way  contributes  to  the 
happiness  and  welfare  of  the  city,  and  at  the  same  time  the 
taxpayer  is  protected. 

Then  again  it  was  asserted  and  not  denied  at  the  hear- 
ing of  the  case,  that  if  this  contract  is  set  aside  and  another 
one  made,  the  latter  will  probably  exceed  the  former  by  at 
least  twenty  per  cent  in' cost. 

The  course  pursued  by  the  trustees  in  this  matter  was 
not  determined  upon  until  after  the  trustees  had  communi- 
cated with  all  the  builders  of  such  work  in  the  United 
States  and  got  their  idea  as  to  the  proper  way  to  formulate 
an  advertisement  for  bids.  They  also  asked  for  and  received 
advice  from  the  Chamber  of  Commerce,  the  Business  Men's 
Club,  and  all  other  public  bodies  of  said  city^which  would 
likely  be  interested  in  the  matter.  The  opinion  expressed 
by  all  tnese  was  the  same.  It  coincided  with  the  views  of 
the  trustees  and  their  engineers,  and  it  resulted  in  the  trust- 
ees adopting  the  course  pursued.  '^«  The  great  pains  display- 
ed by  the  trustees  in  endeavoring  to  arrive  at  a  correct  con- 
clusion as  to  this  important  matter  certainly  entitled  them 
to  commendation.  The  difficulty  that  confronted  them 
arose  when  they  attempted  to  construe  the  statute  with  ref- 
erence to  the  subject  matter  of  the  pumps  and  engines. 
This  provision  of  the  statute  is  found  in  92  Ohio  Laws,608, 
and  is  as  follows: 
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''Said  commiasionerB  shall,  before  enteriDg  into  any 
contract,  cause  plans  and  specifications,  detailed  drawings 
and  forms  of  bids  to  be  prepared,  and  carefnl  estimate  of 
cost  to  be  made;  and  when  adopted  by  them,  tbey  may,  in 
their  discretion,  cause  the  plans  and  drawings  to  be  multi- 
plied and  printed, by  photographing,  lithographing  or  other 
suitable  process,  and  the  specifications  and  forms  of  bids, 
contracts  and  bonds  to  be  prepared,  and  have  the  same 
printed  for  distribution  among  the  bidders.*^ 

To  what  extent  were  detailed  drawings  and  specifica- 
tions to  go?  Must  it  be  the  minutest  detail  in  which  every 
part  of  the  machinery  was  to  be  drawn  and  specified,  or  was 
it  sufficient  to  give  specific  and  minute  specifications  as  to 
what  the  machinery  was  to  accomplish,  the  exact  kinds  of 
material  to  be  used,  the  manner  in  which  all  the  work 
should  be  done,  and  the  exact  nature  and  kind  of  all  the 
parts  which  were  given,  how  all  such  machinery  should  be 
constructed,  such  as  valves,  riveting,  bolts,  etc.  ?  The 
specifications  of  this  class  cover  sixteen  pages  of  printed 
matter,  and  as  far  as  it  goes  it  is  as  specific  as  it  could  well 
be.  The  detailed  drawings  and  specifications,  however,  did 
not  go  to  the  extent  of  showing  in  detail  every  part  and 
proportion  of  the  work.  What  is  called  th^  ''working 
plans"  of  this  machinery  will  cover  more  than  a  thousand 
pages. 

The  question  is:  Did  the  law  require  that  the  specifica- 
tions and  drawings  should  go  to  this  extent?  Possibly  to 
give  the  law  a  literal  interpretation  would  require  tne  de- 
tailed drawings  and  specifications  to  include  each  and  every 
part  of  the  machinery,  and  in  doing  this  the  trustees  might 
have  omitted  to  require  that  the  machinery  should  perform 
certain  work,  as  they  did  do;  for  by  this  contract  each  of 
the  pumps  must  have  a  capacity  to  pump  thirty  million  gall- 
ons of  water  every  twenty-four  hours,  and  must  stand  the 
test  of  one  hundred  and  eighty  million  gallons  of  water  in 
six  consecutive  days;  and   furthermore   must   perform   the 
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work  required  of  it  for  one  year  to  the  BatisfactioD  of  the 
trustees;  and  during  that  time  all  alterations  and  repaiics  are 
to  be  borne  by  the  builders. 

Certainly  what  the  trustees  wanted  to  get  for  the  city  was 
engines  and  pumps  that  would  pump  a  certain  quantity  of 
water  in  a  given  time«  It  was  wholly  immaterial  to  them 
where  each  nut,  bolt,  valve  and  piece  of  material  was  to  be 
located.  All  such  details  were  non-essentials.  It  is  to  be 
borne  in  mind  that  these  engines  and  pumps  were  to  be 
made  to  do  a  certain  work.  In  one  sense,  they  were  not 
inanimate  like  a  house  or  building,  but  they  had  a  great 
work  to  perform,  and  it  must  be  done  in  the  moat  econom- 
ical* and  approved  way.  What  the  trustees  did  was  to 
leave  out  the  non-essentials  in  their  specifications  and  draw- 
ings, but  all  the  essentials  of  the  result  desired,  as  to  the 
capacity  of  the  pumps  to  perform  the  work  required,  and 
the  manner  of  the  workmanship,  and  the  materials  to  be 
used  in  their  constmction,are  most  specifically  looked  after 
and  detailed. 

In  construing  statutes  it  is  a  well  known  and  valuable 
rule  of  the  law  that  a  thing  may  be  within  the  law  and  yet 
not  within  the  letter  of  the  law,  and  a  thing  may  be  within 
the  letter  of  the  law  and  still  not  within  the  law;  and  so  it 
seems  to  us  in  this  case  that  it  is  within  the  letter  of  the  law 
that  these  specifications  and  detailed  drawings  mentioned  in 
the  statute  should  give  every  detail  of  every  part  of  this 
great  and  complex  machinery,  but  we  do  not  believe  it  is 
within  the  meaning  of  the  law  that  they  should  do  so. 

The  first  object  of  the  law  was  to  afford  to  the  people  who 
were  to  pay  the  cost  of  this  work  the  assurance  that  it 
should  be  done  for  the  least  amount  of  money,  and  these 
provisions  were  placed  there  to  bring  about  this  result.  Of 
course,  the  law  is  founded  upon  the  theory  that  the  people 
are  to  get  work  which  is  the  best  possible  to  be  had.  Bear- 
ing these  two  fundamental  ideas  in  mind  we  apply  them  to 
the  subject  matter. 
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The  machinery  required  for  this  work  is  only  oapable  of 
being  boilt  by  ten  firms  in  the  United  States.  Of  these 
eight  were  bidders  on  this  work.  The  diflScalty  that  pre- 
sented itself  at  once  to  the  trustees  in  making  exact  draw- 
ings and  specifications  of  every  part,  was  this:  Machinery 
of  this  magnitude  has  as  yet  not  reached  that  state  of  per- 
fection, and  probably  never  will,  where  all  bailders  build  to 
any  certain  and  fixed  plan  as  to  details.  In  this  respect 
each  builder  has  his  own  detailed  plans,  and  no  two  are 
alike,  and  their  tools  and  patterns  are  made  to  produce  their 
own  work  after  their  own  plans;  therefore,  if  the  detailed 
plana  of  this  complicated  work  was  to  be  given  in  all  of  its 
partB,  the  trustees  were  either  compelled  to  adopt  the  plans 
of  one  of  the  concerns  which  had  produced  such  work,  or 
else  get  up  a  plan  of  the  same  kind  of  their  own.  It  will 
be  seen  at  once  that  the  object  of  the  law  would  be  defeated 
if  the  board  were  to  adopt  the  detailed  plans  of  any  one  of 
the  firms,  for  this  would  virtually  destroy  all  bidding  by 
firms  other  than  the  one  whose  plan  was  adopted,  and  place 
the  trustees  at  the  mercy  of  that  firm.  The  price  to  the 
city  would  in  all  probability  be  much  greater  than  it  should 
be.  This  would  destroy  competition  in  bidding,  the  very 
thing  the  law  was  intended  to  bring  about,  and  this  must  not 
be  except  from  necessity. 

But  a  still  greater  difficulty  met  the  trustees  in  getting 
up  a  detailed  plan  of  their  own.  The  evidence  showed  that 
at  the  present  time  there  is  only  one  such  pump  in  operation 
in  the  United  States  although  numerous  such  pumps  have 
been  built,  but  only  to  prove  costly  failures.  And  no  city 
is  able  to  furnish  a  better  example  of  this  than  the  city  of 
Cincinnati  with  its  celebrated  Shields  pump,  which  has  cost 
the  city  thousands  upon  thousands  of  dollars,  and  is  now 
perfectly  worthless,  its  only  value  being  as  old  junk. 

In  the  first  place,  the  work  and  time  required  to  produce 
these  plans  is  very  great,  the   testimony  of  the   chief    en- 
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gineer  being  to  the  effect  that  it  would  require  a  year  and 
a  half  to  do  it.  And  in  the  next  place,  no  firm  could 
construct  such  machinery  so  well  or  so  cheaply  as  it  could 
machinery  of  its  own  pattern  and  design.  And  then  lastly, 
which  is  the  most  important  of  all,  it  would  when  con- 
structed  be  more  or  less  experimental,  and  might  not  per- 
form the  work  required  of  it. 

To  pursue  either  plan  it  was  apparent  would  certainly  de- 
feat the  intent  and  purpose  of  the  law  and  impose  a  great 
expense  upon  the  city,  the  only  excuse  for  which  would  be 
an  attempt  to  adhere  to  the  letter  of  the  law.  To  do  this 
we  think  would  be  sticking  in  the  bark.  It  would  be  sacri- 
ficing the  purpose  and  essence  of  the  law.  No  one  is  com- 
plaining that  the  trustees  have  not  acted  with  the  greatest 
care  and  wisdom  in  the  matter,  or  that  the  rights  of  the 
people  have  not  been  most  carefully  guarded,  or  that  the 
very  best  results  possible  have  not  been  obtained.  The  only 
claim  that  can  be  justly  made  is  that  the  letter  of  the  law 
has  not  been  followed,  and  the  answer  is  that  it  should  not 
be  followed,  and  that  the  real  purpose  of  the  law  would 
be  defeated  by  adhering  to  it. 

The  other  questions  raised  in  the  case  we  consider  as  of  a 

minor   importance,    and   shall   only   notice  a  few  of  them 

briefly. 

The  objection  that  the  fourth  engine  and  the  crane  were 

not  in  terms  mentioned  in  the  advertisement  we  do  not  re- 
gard as-fatal  to  the  contract.  They  were  carefully  men- 
tioned in  the  specifications,  and  there  can  be  no  question 
but  what  all  bidders  were  fully  informed  as  to  the  ^ork  de- 
sired, and  no  bidder  is  complaining.  It  would  be  idle 
speculation  to  say  what  might  have  been  the  result  if  these 
matters  had  been  set  forth  at  length  in  the  advertisement. 
As  already  said,  eight  of  the  ten  builders  of  such  work  in 
the  United  States  were  bidders,  and  all  these  bid  with  a  view 
to  such  specifications,  and  must  have  been  fully  informed  as 
to  the  same. 
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As  to  tbe  farther  qaeatioD  that  the  trnateeB  delegated 
certain  of  their  powers  to  the  chief  engineer  to  determine  as 
to  certain  matters,  we  do  not  consider  that  there  was  such  a 
delegation  of  power  in  the  sense  that  it  is  a  taking  away 
from  the  trnsiees  the  power  vested  in  them.  The  duties  the 
chief  engineer  performs  are  done  as  the  agent  and  the  em- 
ploye of  the  trustees.  He  ases  his  technical  knowledge  as 
their  agent,  and  he  is  entirely  snbject  to  the  control  of  the 
trustees,  and  what  is  done  is  by  their  authority, and  is  under 
their  control,  and  his  exercise  of  this  power  is  their  exercise 

of  it. 

We  see  no  objection  to  the  alternative  bidding,  nor  do  we 

see  any  objections  to  the  provisions  in  the  contract  that  al- 
terations and  modifications  in  the  contract  are  provided  for. 
In  practice  such  changes  it  has  been  found  have  always  been 
necessary, and  in  the  nature  of  things  must  be.  This  pro- 
vision is  for  the  protection  and  benefit  of  the  city.  Chang- 
es are  constantly  made  in  such  work.  The  chief  engineer 
testified  that  in  the  last  twenty-five  years  changes  had  been 
made  in  the  construction  of  such  work  to  the  extent  that  en- 
gines and  pumps  of  the  same  class  do  three  times  the  work 
that  was  formerly  done  by  them.  It  is  not  at  all  likely  that 
we  have  reached  perfection  now.  In  all  likelihood  improve- 
ments will  be  made  in  the  future  as  in  the  past,  and  it  was 
with  a  view  to  obtain  for  tbe  city  the  advantages  of  such 
improvements  that  such  provisions  were  inserted  in  tbe  con- 
tract, and  we  can  certainly  see  no  objection  that  can  be 
properly  urged  by  the  city  why  it  should  not  be  thus  pro- 
tected. If  it  could  be  in  reason  urged  that  it  might  injure 
the  city,  the  case  would  be  entirely  different. 

The  petition  of  the  plaintiff  will  be  dismissed. 

W.  M,  Ampt,  for  Plaintiff. 

Elhs  O,  Kinkead,  Corporation  Counsel. 

Wade  H.Ellis,  J,B.   FrevMe,  Thos.McDovgall,  contra. 
(Affirmed  by  supreme  court,  without  report,  May  16,  1899.) 

[OOPTBIOHT,    1899,    BT  OARL  O.   JAHN.  ] 

VOL.  xvn. — 38 


524  ClhCUIT  COURTS  OF  OHIO.       vol.  xvil 


The  South  Kenton  Union  Sunday  School  Ass'n.  v.  Espy  et  al. 


(Third  Circuit— Hardin  Co.,  O.,  Circuit  Court— Feb.  Term,    1899.) 

Before  Price,  NorriB  and  Day,  J  J. 

THE  SOUTH  KENTON    UNION    SUNDAY  SCHOOL   AS30CI- 

ATION  V.  THOMAS  ESPY  et  al. 

Beliqious  association^Trustees  wUhout  power  to  dispone  of  prop- 
erty without  consent  of  a$80ciation — 

<1).  IrustecB  of  a  religious  society  or  association,  organized  under 
the  piovisions  of  sec.  8241,  of  Revised  Statutes  of  Ohio,  with- 
out consent  and  authority  from  the  members  of  such  society  or 
association,  and  without  authority  from  court  first  obtained  for 
that  purpose,  have  no  power  to  sell  or  give  away  the  real 
property  of  the  society  or  association. 

Same — Act  of  legislature  unconstttutional— 
(2).  The  act  entitled  *^an  act  to  authorize  the  trustees  of  the  South 
Kenton  Sunday  School  Association  of  Kenton,  Hardin  county, 
Ohio,  to  convey  by  deed  the  real  estate  now  held  by  them  as 
such  trustees  to  the  Epworth  M.  E.  Church  of  South  Kenton," 
and  passed  March  17,  1898,(93  O.  L.,  p.  462),  is  unconstitutional 
and  void,  and  the  deed  made  by  said  trustees  in  pursuance 
thereof,  is  likewise  void. 


Price,  C.  J. 

Sometime  in  the  year  1879,  a  Dumber  of  well  meaqing 
men  and  women  of  South  Kenton,  met  and  organized  a 
Union  Sunday  School,  which  was  to  be  non  aectarian  in 
character  and  teachings,  in  which  would  be  gathered  child- 
ren of  that  part  of  the  village  from  all  classes  and  families, 
whether  connected  with  any  church  or  not.  Members  and 
friends  of  the  different  churches  took  part  in  this  organiza- 
tion and  became  teachers  and  officers  of  the  Sunday  School, 
and  devoted  a  part  of  each  sabbath  in  giving  the  youth  of 
that  vicinity  moral  and  religious  training,  and  exerted  their 
influence  on  that  day,  and  at  opportune  occasions  during 
the  week,  to  encourage  and  build  up  this  non-denomination- 
al institution.  There,  men  and  women  of  different  creeds 
and  doctrinal  faith,  and  some  of  no  creed,  assembled  on  a 
common  platform  for  the  purpose  of  promoting  the  broad 
principles  of  Christianity  and  the  moral  and  spiritual  welfare 
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of  the  children.  At  the  beginning,  and  for  some  time, 
they  met  in  very  hnmble  quarters — a  part  of  a  tile  factory, 
but  the  cause  met  with  public  approval,  and  by  small  sums 
collected  on  the  sabbath  day,  and  by  donations  from  friends 
of  the  enterprise,  the  school  was  furnished  with  necessary 
books,  an  organ  and  other  supplies,  and  it  prospered,  hav- 
ing an  attendance  of  seventy-five  to  one  hundred  during  the 
years  following  the  organization,  and  better  room  was  rent- 
ed for  a  time,  from  the  board  of  education. 

In  the  year  1887,  it  was  found  that  the  intarestf  and  con- 
tinued prosperity  of  the  pchool  required  more  room  and 
better  facilities;  and  after  considerable  discussion  among 
the  members,  teachers  and  oflScers  of  the  school,  it  was  de- 
cided to  purchase  a  lot  and  erect  a  building  to  be  occupied 
by  this  Union  Sunday  School. 

Thomas  Espy,  one  of  the  defendants,  and  who  had  been 
a  supporter  and  attendant  of  the  school,  owned  a  lot  which 
was  a  suitable  location,  and  the  purchase  price  was  agreed 
upon,  but  the  character  of  title  to  be  conveyed  and  in  whom 
it  should  be  vested,  became  a  subject  of  concern,  and  it  was 
decided  by  those  managing  the  school,  on  advise  of  Espy 
and  others,  to  incorporate  it,  and  on  application  of  a  suflS- 
cient  number  for  that  purpose,  a  charter  was  obtained  for 
**The  South  Kenton  Union  Sunday  School  Association", 
in  the  year  1887. 

Seven  trustees  of  this  corporation  wf  re  elected — some  of 
whom  are  defendants,  and  Espy  conveyed  the  lot  to  the 
corporation  above  named.  A  building  was  erected,  and 
both  lot  and  building  were  paid  for  in  money  raised — some 
by  subscription — some  by  e:)tertainments  given  by  the  Sun- 
day School.  The  donations  and  subscriptions  were  solicit- 
ed and  made  in  support  of  the  plan  upon  which  it  was  first 
organized  — that  it  was  to  be  non-spctarian;  and  when  com- 
pleted the  building  was  so  dedicated  on  Christmas  1887, 
when  ministers  of  the  various  churches  of  the  town  took 
part  in  the  services  of  dedication. 
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at  all  meetings  of  sacb  corporation,  for  the  election  of 
officers  or  other  purpose,  anything  in  the  preceding  section 
to   the  contrary  notwithstanding." 

To  comply  with  the  law,  certain  persons  applied  for  a 
charter,  and  executed  a  certificate  stating  the  name  and 
purposes  of  the  incorporation,  and  in  accordance  therewith, 
a  charter  was  obtained  and  its  name  appears  in  its  first  line: 
*'The  South  Kenton  Sunday  School  association'';  and  the 
purpose  of  the  organization  is  stated  to  be  "the  worship  of 
God  in  the  Sunday  school,  and  the  advancement  of  the 
cause  of  Christianity. '' 

There  is  no  difficulty  in  coupling  this    charter    with    the 

labors,  self  denial,  hopes  and  wishes  of   the    persons,    who 

had,  during  preceding  years,  furnished  an  occasion   for   its 

issue. 

Then,  we  see,  that  the  property  in  controversy    did    not 

belong  to  the  trustees,  but  to  the  association,  and  they  had 
no  power  or  authority  to  transfer  it  except  it  is  derived 
from  the  real  owner  and  according  to  the  methods  pre- 
scribed by  law.  No  such  consent  or  authority  was  ever  given 
and  no  legal  steps  were  taken  to  obtain  them.  But  the  de- 
fendants claim  authority  under  an  ace  passed  by  the  general 
assembly  of  Ohio,  March  17th,  1898;  (98  Ohio  Laws,  462). 
''Section  1.  Be  it  enacted  by  the  general  assembly  of  the 
state  of  Ohio,  that  the  trustees  of  the  South  Kenton  Sunday 
School  Association  of  the  city  of  Kenton,  county  of  Hardin 
and  state  of  Ohio,  be,  and  they  are  hereby  authorized  and 
empowered  to  sell  for  such  nominal  or  other  consideration 
as  may  be  deemed  just  and  proper  by  them,  and  convey  by 
deed  to  Epworth  Methodist  Church  of  Kenton,  Ohio,  the 
real  estate  now  held  by  them  as  such  trustees,  together  with 
all  the  rights  aiid  privileges  therein, viz:  The  east  one- third 
part  of  inlots*  82,  83  and  84  in  Thomas  Espy's  addition  to 
said  city  of  Kenton,  Ohio,  together  with  the  buildings 
thereon,  and  all  the  furniture  in  said  building  belonginji:  to 
said  association  " 
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Section  2.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage/' 

This  is  the  very  generous  law  and  a  conveyance  made  in 
pursuance  thereof,  under  which  the  defendants  would  hold 
and  control  this  property. 

Happily,  it  is  beldom  we  find  such  unwarranted  and  un- 
conscionable legislation.  It  would  wring  from  the  rightful 
owner,  against  its  will,  all  it  owns,  for  a  consideration  not 
fixed  or  dictated  by  it,  or  for  no  consideration,  as  to  the 
trustees  might  seem  best. 

To  merely  say  that  the  law  is  unconstitutional,  is  treating 
it  with  more  consideration  than  it  deserves,  because  it  lacks 
every  element  of  justice  and  fair  play,  and  makes  a  rule 
that  two  parties  are  not  necessary  to  a  contract,  and  that  the 
owner  has  nothing  to  do  or  say  while  it  is  being  divested  of 
its  property. 

The  Epworth  M.  E.  Church  does  not  possess  the  right  of 
eminent  domain,  and  if  it  did,  it  could  not  appropriate  the 
property  of  the  plaintiff  without  first  making  compensation. 
What  the  constitution  forbids,  the  legislature  may  not  do, 
and  it  has  no  mure  power  to  give  away  the  property  of  a 
citizen,  than  it  has  to  authorize  its  appropriation  without 
compensation.  In  this  instance,  it  was  undertaken  to  cloth 
men  who  did  not  own  the  property,  with  the  authority  to 
give  it  away,  and  under  its  terms  and  provisions,  the  defend- 
ants attempted  to  strip  the  Sunday  school  association  of 
every  vestige  of  its  property  both  real  and  personal. 

But  all  this  ia  of  no  avail,  and  it  is  our  duty,  not  wholly 
unmixed  with  pleasure,  to  declare  the  special  act  quoted 
and  the  deed  made  thereunder,  void  and  of  no  effect  to 
transfer  title. 

Another  ground  of  defense  made  in  the  answer  is,  that 
the  defendants  do  not  intend  to  deny  the  plaintiff  of  the  use 
of  the  building,  but  on  the  contrary,  they  propose  to  con- 
struct a  better  and  more  commodious  building  in  connection 
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with  the  one  about  to  be  removed,  to  which  memberB  of  the 
plaintiff  asBociation  will  have  cordial  and  free  access;  and 
evidence  has  been  introduced  to  that  effect. 

The  proposition  is  complacent  in  its  nature,  but  it  is  no 
defense  to  this  action.  It  scarcely  arises  to  the  importance 
of  an  apology  for  the  defendants  to  say,  they  will  establish 
the  **open  door'',  where  all  may  enter  and  be  made  wel- 
come. 

Admission  there  will  be  admission  to  a  denominational 
church  and  Sabbath  school,  where  the  tenets  and  articles  of 
its  faith  and  practice  will  be  taught,  and  its  forms  of  wor- 
ship and  discipline  followed,  and  where  the  voice  of  the 
plaintiff  will  never  be  beard. 

Another  point  made  by  defendants  is,  that  the  plaintiff 
was  not  authorized  to  bring  this  action,  and  that  no  one  has 
been  authorized  to  sue  for  it. 

This  claim  grows  out  of  the  fact,  that  five  trustees  re- 
fused to  have  the  suit  brought,  and  after  it  had  been  com- 
menced, signed  a  document  asking  its  dismissal. 

It  may  be  said  in  answer  to  this,  that  a  corporation  does 
not  cease  at  once  because  some  or  all  of  its  trustees  abandon 
their  trust.  It  survives  for  many  purposes,  and  in  this  case 
it  has  some  trustees  and  other  loyal  friends  who  would  pre- 
serve its  existence. 

Indeed,  suing  in  this  instance  is  the  very  elixir  of  life  to 
the  plaintiff,  or  it  would  lose  its  property  and  finally  perish. 

We  find  for  the  plaintiff  and  perpetually  enjoin  the  de- 
fendants form  using,  removing  or  otherwise  interfering  with 
any  of  the  property  described  in  the  petition,  and  we  award 
to  plaintiff  $150  damages,  defendants  to  pay  all  costs. 

Decree  accordingly. 

S.  r.  Armstrong f  Crow  &  Durbin^  for  Plaintiff. 

F.  C,  Datigherty,  and  Geo,  E,  Crane^  for  Defendants. 
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Before  Hayoes,  Soribner  and  King,  J  J. 
E.  M.  TILLINGHAST  et  »1.    v.  JOHN  P.  CRAIG. 

X(/€  insurance—Rebate  in  premium  agreed  to  by  atibtigent  appoint- 
td  by  agent  of  Co. — Violation  of  statute— 

(1.)  X.  Bros.,  being  agents  of  a  Life  Insurance  Company,  employed 
H.  as  sub-agent.  H.  arranged  with  C.  to  take  a  policy  of  in- 
surance from  t.be  company,  and  as  an  inducement  for  him  to  do 
so  agreed  to  maiiea  rebate  on  the  amount  of  the  premium  (giv- 
his  note  for  the  premium  less  rebate).  It  was  afterwards  ar- 
ranged that  C.  should  give  a  check  dated  in  future  in  place  of 
the  note.  The  check  was  not  paid,  and  was  sued  upon  in  the 
action  below. 

Heid,  (1)  That  T.  Bros,  were  responsible  for  the  acts  of  H.  in  the 
transaction ;  (2)  That  the  transaction  was  in  violation  of  the 
provisions  of  the  act  of  the  genersl  assembly,  found  in  86  Ohio 
Laws,  220,  and  that  the  note  and  check  were  void  in  the  hands 
of  Tillinghast  Bros. 

Eiror  to  the  Coart  of  Common  Pleas  of  Lacas  county. 

Haynes,  J. 

In  this  case  the  TillingbaBta  brought  suit  against  Craig 
to  reverse  the  judgment  of  the  court  of  common  pleas  in  an 
action  wherein  the  plaintifiFs  in  error  were  plaintifiFs  below, 
and  the  defendant  in  error  was  defendant  below.  The  suit 
was  brought  on  a  check  given  by  the  defendant  Craig  to 
Tillinghast  Brothers  on  the  Union  Savings  Bank  of  Toledo, 
Ohio.  The  defendant,  admitting  the  giving  of  the  check, 
sets  up  two  defenses.  He  says  in  short  that  the  check  was 
given  in  payment  of  a  policy  of  insurance  that  it  was  pro- 
posed to  procure  for  him  in  a  certain  insurance  company  for 
which  the  Tillinghast  Brothers  were  agents,  and  was  dated 
in  advance  under  an  agreement  that  if  they  procured  him  a 
policy  of  insurance  and  delivered  the  same  to  him,  and  he 
approved  and  accepted  the  same,  the  check  was  then  to  be 
paid — in  short,  to  procure  a  policy  of  insurance  subject  to 
his  acceptance  and    approval.     When    that  was  done   they 
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were  to  have  the  money.  And  he  avers  that  thej  never  did 
procure  such  policy  of  iDSurance,  and  that  he  directed  that 
the  check  should  not  be  paid,  and  the  same  is  void  in  plain- 
tiff^s  hands,  and  that  it  is  without  consideration  also.  He 
says  for  a  second  defense  that  at  the  same  time  he  made  an 
arrangement  with  regard  to  the  policy  of  insurance  that  it 
was  made  under  an  arrangement  with  the  agent  that  a  por- 
tion of  the  premiums  on  said  policy,  the  premium  amount- 
ingr  to  $270.00,  should  be  rebated,  in  consideration  that  he 
would  take  the  insurance,  and  that  there  was  rebated  from 
that  sum  the  sum  of  $74.00,  leaving  the  amount  $200.00 
that  he  was  to  pay  for  the  first  year's  premium  upon  the 
policy,  instead  of  $270.00,  which  was  the  regular  amount 
which  should  have  been  paid.  And  he  says  that  by  reason 
of  these  allegations  said  rebate  contract  was  illegal  and  con- 
trary to  the  laws  of  the  state  of  Ohio,as  contained  in  volume 
86,  O.  L.,  220;  that  he  himself  did  not  know  at  the  time 
that  it  was  illegal,  and  that  for  that  reason  the  check  was 
not  good  in  the  hands  of  the  plaintiffs. 

It  appears  in  substance  that  this  insurance  was  solicited 
by  a  man  of  the  name  of  Moses  R.  Howard,  who  had  an 
agreement  with  the  Tillinghast  Brothers  to  operate  for  them 
and  they  for  the  society — Tillinghast  Brothers  being  the 
agents  at  this  point.  It  appears  further  that  under  the 
agreement  that  was  made  between  Howard  ard  the  Til- 
linghasts  he  was  to  have  a  certain  rate  or  proportion  of  the 
premium  for  the  first  year,  so  this  commission  would 
amount, on  $270.00,  to  quite  a  large  sum  of  money — 25  per 
cent,  perhaps.  It  further  appears  that  at  the  time  that  this 
arrangement  was  made  between  Craig  and  Howard  with  re- 
gard to  this  insurance  it  was  proposed  by  Howard  that  the 
sum  of  $74.00  should  be  rebated  upon  the  amount  of  the 
premium.  Howard  says  that  instead  of  it  being  given  as  a 
rebate, it  was  given  to  Craig  on  an  agreement  that  he  should 
procure    insurance    upon    the  lives   of  other   people,  and 
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that  this  Sam  was  to  be  applied  on  a  sum  that  was  to  be  al- 
lowed by  Howard  to  him  for  obtaining  such  insurance,  and 
if  there  was  anything  additional  to  that  amount  which 
would  be  coming  to  him  upon  the  sum  that  was  to  be 
allowed  to  him,  Howard  should  pay  same  in  cash. 
That  is  denied  by  Craig.  This  was  a  question  that  was 
submitted  to    the  jury,  and  was  found  in  favor  of  Craig. 

Howard  sent  and  got  the  insurance  that  was  agreed  upon 
as  he  claimed,  but  it  proved  to  be  a  bond,  as  it  is  called,  in 
the  nature  of  an  endowment  policy. 

Craig  says  this  was  not  satisfactory  to  him,  was  not  what 
he  agreed  for  at  the  time.  There  was  quite  an  amount  of 
correspondence  and  some  more  agreements  and  arrange- 
ments and  conversations  in  regard  to  the  matter.  That 
policy  or  bond  was  sent  back,  and  it  is  said  that  another 
policy  was  issued  and  placed  in  the  hands  of  Tillinghast 
Brothers,  but  they  never  tendered  it  to  Craig,  but  allowed 
it  to  remain  there  subject  to  his  order. 

At  the  time  of  applying  for  the  insurance  Craig  gave  his 
note  for  S274.00,  and  upon  that  note  was  endorsed  the  sum 
of  $74.00,  endorsing  it  down  to  $200.  That  was  for  the 
amount  of  the  first  year*s  premium  upon  the  policy.  During 
these  negotiations  that  were  going  on  in  regard  to  the  policy 
which  was  to  be  delivered,  that  note  became  due,  and  Til- 
linghast was  here  and  had  some  conversation  about  it,  and 
an  arrangement  was  entered  into,  as  was  claimed  by  Craig, 
whereby  he  gave  this  chejk  in  question  upon  that  note, 
but  with  the  understanding  and  agreement,  it  being  dated 
in  the  future,  that  before  it  became  due  the  policy  should 
be  obtained  and  delivered  to  him  according  to  the  original 
agreement,  to  bis  full  satisfaction  and  acceptance,  and  he 
avers  that  that  was  never  done,  and  that  upon  the  check 
becoming  due  be  stopped  payment  upon  it. 

It  is  contended  here  very  earnestly  by  the  plaintiffs  in 
this  case  that  Moses  R.  Howard  in  this  matter  was  not  tb^ 
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agent  of  plaintiffs  or  of  the  society  in  such  a  sense  as  would 
make  the  society  re8ponBible,or  theTillinghasts  responsible 
for  anything  that  he  might  have  done  contrary  to  law  in  re- 
gard to  the  rebate  that  has  been  spoken  of.  It  is  claimed 
further  by  them  that  there  is  evidence  to  show  that  the 
Tillinghast  Brothers  were  in  fact  purchasers  of  this  note 
before  due  for  a  full  and  valuable  consideration,  who  took 
it  free  from  any  defenses  of  the  kind  that  are  set  up  hera, 
and  that  therefore  the  check  was  valid  in  their  bands, 
and  not  subject  to  any  defense. 

We  have  read  the  testimony  all  through,  and  have  given 
it  a  very  careful  discussion.  We  are  of  the  opinion  that 
Howard  was,  under  the  decisions  of  the  supreme  court  of 
the  state  of  Ohio,  in  fact  the  agent  of  Tillinghast  Brothers 
in  such  a  sense  as  would  make  them  responsible  for  the 
agreement  in  regard  to  this  rebate,  and  for  the  conse- 
quences that  might  flow  from  it,  and  that  the  transaction 
is  contrary  to  the  public  policy  of  the  state  of  Ohio.  We 
are  satisfied  also  under  the  arrangement  that  was  made 
between  these  parties  that  Tillinghast  Brothers  were  not 
and  could  not  be  under  the  arrangement  the  bona  fide 
purchasers  of  tbat  paper;  that  the  paper  was  taken  under 
such  an  arrangement  that  the  taking  of  it  was  the  taking 
for  the  Tillinghasts:  they  were  entitled  to  the  paper,  but  at 
the  same  time  Howard  became  an  endorser  upon  the  paper, 
to  a  certain  extent — perhaps  guarantor  of  the  payment  of 
the  same. 

As  against  the  authorities  which  were  cited  by  plaintiffs 
in  error  upon  the  question  of  agency,  we  call  attention  to 
the  case  Life  Insurance  Company  v.  Sherman,  et  al.,  Ex- 
ecutors, etc.,  30  Ohio  St.,  647.  We  think  that  case  [very 
clearly  lays  down  the  law  as  it  exists  in  the  state  of  Ohio, 
and  is  perhaps  directly  opposed  to  some  of  the  decisions 
that  were  cited  by  plaintiffs  in  error,  but  is  of  course  the 
law  binding  upon  this  court,  and  we   think    it^sustains  the 
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propositioDS    that  Tillingbast  Brothers  were  responsible  for 
the    acts  of  Howard  in  procuring  this  insurance. 

The  section  of  the  statutes  referred  to  on  page  220, of  vol- 
ume 86,  O.  L. ,  provides  in  substance  that: 

''Such  company  or  agent  shall  not  pay,  or  allow  or  offer 
to  pay,  or  allow,  as  inducement  to  insurance  any  rebate  of 
premium  payable  on  the  policy,  or  any  special  favor  or  ad- 
vantage in  the  dividends  or  other  benefit  to  accrue  thereon, 
any  valuable  consideration  or  inducement  whatever  not 
specified  in  the  policy  contract  of  insurance.  Every  cor- 
poration, or  officer  or  agent  thereof,  who  shall  willfully  vio- 
late any  of  the  provisions  of  this  act,  shall  be  fined  in  any 
sum  not  exceeding  $500,  to  be  recovered  by  action  in  the 
name  of  the  state,  and  on  collection  paid  into  the  county 
treasury  for  the  benefit  of  the  common    school  fund." 

It  will  be  observed  that  the  statute  does  not  declare  that  the 
policy  itself  shall  be  void.  But  in  this  case  we  are  dealing 
with  an  action  that  ib  brought  by  the  agent  of  the  society 
upon  a  note  given,  or  what  is  equivalent  thereto,  a  check 
for  the  note,  for  the  prem  um  of  the  first  year  upon  the 
policy,  upon  which  there  had  been  allowed,  as  the  jury 
found,  a  rebate  of  $74.00  contrary  to  this  statute. 

The  statute  clearly  indicates  what  the  policy  of  the  state 
of  Ohio  is  in  regard  to  this  matter;  and  it  seems  to  be  clear 
that  this  note  and  check  had  been  given  under  an  arrange- 
ment contrary  to  the  public  policy  of  the  state  of  Ohio,  as 
the  jury  have  found,  and  we  think,  under  these  circum- 
stances, that  the  note  and  the  policy  under  it  became  void 
in  the  hands  of  the  Tillinghast6,and  that  the  jury  might  well 
have  BO  found.  X  may  as  well  say  in  this  connection  that 
upon  the  facts  of  the  case  the  jury  were  fully  warranted  in 
finding  for  the  defendant. 

Exceptions  were  taken  to  the  charge  of  the  court  as  given, 
and  also  to  its  giving  of  certain  charges  that  were  request- 
ed by  the  defendant.  I  think  it  is  unnecessary  to  read  this 
charge  or  to  read  these  various  requests:  it    is  sufficient    to 


586  CIRCUIT  COURTS  OF  OHIO.        vol.  xvii. 


HauBS  Y.  Koehler. 


say  that  they  are  in  line  with  the  decision  of  the  supreme 
court  of  the  state  which  we  have  already  cited,  and  in  line 
with  the  view  that  this  court  takes  of  the  statute  which  has 
already  been  referred  to,  and  that  the  court  in  giving  these 
requests  stated  the  law  substantially  correctly. 

Exceptions  were  taken  to  the  action  of  thecouit  in  ruling 
out  certain  questions  to  a  witness,  being  the  deposition  of 
Moses  B.  Howard.  We  have  examined  those.  We  think 
the  court  did  not  err  in  its  action  in  regard  to  those  ques- 
tions. They  are  not  of  sufficient  importance  to  justify  go- 
ing over  them  and  discussing  them  at  length,  but  sufficient 
to  say  we  have  no  doubt  of  the  correctness  of  the  action  of 
the  court  in  striking  them  out. 

The  judgment  of  the  court  will  be  affirmed. 

C.  -P.   Watts,  for  PlaintiflFs  in  Error. 

/.  N.  HuntshergeVy  for  Defendant  in  Error. 


(First  Circuit— Hamilton  Co.,  O.,  Circuit  Court — Jan.  Term,  1899.) 

Before  Shearer,  Summers  and  Wilson,  JJ. 
(Sitting  in  First  Circuit.) 

DAVID  J.  HAFJSS  v.  GEORGE  KOBBLBR. 

Verdict  dual  in  form^  for  plaintiff  and  for  defendant  on  counter- 
claim admissible — 

A  verdiot  for  both  the  plaintiff  and  the  defendant  is  not  Incon- 
sistent, if  dual  in  form,  and  the  separate  findings  are  on  the 
causes  of  action  severally  pleaded  by  them  respestively. 

Wilson,  J. 

The  petition  in  this  case  states  a  cause  cf  action  against 
the  defendant  upon  two  counts,  one  upon  contract,  and  the 
other  upon  a  quantum  meruit,  for  the  same  services. 

The  answer  is  a  general  denial,  and  a  counter-claim  for 
injuries  to  property  by  the  attempt  to  perform  the  services 
to  recover  for  which  the  plaintiff  sues.  The  case  was  tried 
to  a  jury  and  resulted  in  a  verdict  dual  in  form,  being  a  find- 
ing for  the  plaintiff  on  the  cause  of  action  stated  in  the  peti- 
tion in  the  sum  of  $53.00,  and  a  finding  for  the   defendant 
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on  the  caase  of  action  stated  in  the  answer  and  cross-petition 
in  the  snm  of  165.00. 

No  exception  was  taken  to  the  form  of  the  verdict.  A 
motion  for  new  trial  was  filed  by  the  plaintiff  and  overruled, 
and  thereupon  the  court  subtracted  the  findings  and  entered 
judgment  tor  the  defendant  in  the  sum  of  $2.00,  to  all  of 
which  the  plaintiff  excepted  and  prosecutes  error  to  reverse 
the  judgment. 

It  is  argued  that  the  court  had  no  right  to  make  the  sub- 
traction between  the  verdicts  in  order  to  arrive  at  the  amount 
of  the  judgment,  and  that  the  two  verdicts  were  inconsistent. 
The  case  of  Baugham  v.  Bangham,  114  Indiana,  78,  is  re- 
lied upon  as  authority  for  this  contention.  In  that  case  the 
verdict  for  the  plaintiff  was:  *' We  the  jury  find  for  the  plain- 
tiff, and  assess  his  damages  in  the  sum  of  eight  hundred 
dollars",  and  then  followed  a  verdict  for  the  defendant  on 
his  counter- claim.  Of  course, these  verdicts  were  incokisiatent. 
The  finding  for  the  plaintiff  generally  without  confining  it 
to  the  cause  of  action  stated  in  the  petition,  precluded  any 
finding  for  the  defendant.  But  in  the  case  at  bar  the  find- 
ing for  the  plaintiff  is  expressly  confined  to  his  cause  of  ac- 
tion; and  so  with  the  finding  for  the  defendant'.  They  are 
not,  therefore,  inconsistent.  The  conclusion  of  the  jury 
upon  all  the  issues  joined  is  perfectly  apparent,  and  a  mere 
irregularity  in  the  form  of  the  verdict  is  not  prejudicial. 
That,  no  doubt,  would  have  been  corrected  had  the  attention 
of  the  court  been  called  to  it  before  the  jury  had  been  dis- 
charged. 

Under  the  circumstances  the  court  was  authorized  to  make 
the  subtraction  and  enter  judgment  for  the  difference,  for 
Ihe  reason  that  the  verdicts  were  not  inconsistent.  Brainard 
et  al.  V.  Lane,  26  Ohio  St.,  632. 

We  find  no  error  in  the  record.     The  judgment  will    be 

afiBrmed. 

Kelley  &  Hauck,  for  Plaintiff  in  Error. 

Stephens  &  Lincoln,  for  Defendant  in  Error. 
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Before  Smith,  Cox  and  Giffen,  JJ 
W.  C.  BILES  A  COMPANY  v.  THE  CHARLES  S.  LOOKER  CO. 
Stockholder's  statutory  liabUity^Debis  of  corporation  after  con- 
tract for  transfer  of  stock  hut  baore  entry  of  transfer^ 
The  statutory  liability  of  a  stockholder  may  be  enforced  as  to  debts 
of  the  company  contracted  subsequent  to  the  making  of  a   writ- 
ten contract  by  the  stockholder  for  the   sale  of   his   stock   but 
prior  to  the  actual  transfer  of  the  stock  on  the  books  of  tJie  com- 
pany. 
Appeal  from  the  Court  of  Common  Pleas  of  Hamilton  co. 

Smith,  J.  On  the  evidence  submitted  in  this  case, we  are 
of  the  opinion  that  Mrs. Lucille  H.Turner  should, as  a  stock- 
holder in  the  Charles  8.  Looker  Company,  be  assessed  on 
the  ten  and  one-half  shares  which  were  held  by  her  in  such 
corporation,  notwithstanding  the  fact  that  prior  to  the  in- 
curring of  the  debts  by  said  insolvent  corporation,  to  pay 
which  it  is  sought  in  this  proceeding  to  assess  the  stock- 
holders, she  had  by  a  contract  in  writing  sold,  or  contracted 
to  sell,  a  part  of  her  shares  to  her  husband.  No  record  or 
mention  of  this  attempted  sale  appeared  on  any  book  of  this 
company- until  after  the  debts  in  question  had  been  incurred 
by  said  company.  Then  for  the  first  time  a  stock  book  was 
procured  by  the  company  (October  31,  1892),  and  a  certifi- 
*  cate  for  the  original  ten  shares  subscribed  by  her  was  issued 
to  her,  and  on  November  4,  1892,  she  appears  to  have  as- 
signed nine  of  those  shares  to  her  husband,  and  on  Novem- 
ber 30,  1892;  the  original  certificate  was  canceled,  a*^d  a 
new  certificate  for  nine  of  the  shares  issued  to  her  husband 
as  her  assignee  and  a  certificate  for  the  other  share  was  is- 
sued to  herself. 

Under  the  law  as  announced  by  the  supreme  court  in  46 
Ohio  St.,  379,  and  in  58  Ohio  St  ,  294,  we  think  that  Mrs. 
Turner  after  the  written  assignment  by  her  on  April  1, 
1892,  of  the  nine  shares  of  stock  to  her  husband,  remained 
liable  as  the  owner  thereof  to  an  assessment  under  the  stat- 
ute for  debts  contracted  prior  to  the  entry  of  the  transfer  of 
the  shares  on  the  books  of  the  company.  If  she  desired  to 
relieve  herself  from  an  assessment  for  the  payment  of  debts 
thereafter  incurred  by  the  company,  it  was  her  duty  to  see 
that  such  transfer  appeared  on  the  books  of  the  company. 
The  assessment  now  sought  to  be  made,  being  for  the  pay- 
ment of  the  debts  of  the  company  incurred  prior  to  the  en- 
tering of  th«  transfer  on  the  books  of  the  company,  there 
must  be  a  decree  against  her  accordingly. 

L.  C.  Black,  for  Biles  &  Co.     C.  W.  Baker,  contra. 
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(Eighth  Circttitr-Cuyahoga  Co., Om Circuit  Oourt--Jan.  Term,  1899.) 

Before  Hale,  Marvin  and    Caldwell,  JJ. 
SIMPSON  L.  FORD,  Beoeiver,  etc.,  v.  ISAAC  P.  LAMSON  et  al. 

L.  PHILILLI  V.  THeTmMON  STEVENS  CO. 

Conversion  of  insolvent  partnership  into  a  corporation — Assets  of 
corporation  given  for  stock  subscriptions^  not  payment^ 
(1).  Where  the  members  of  an  iDSolveDt  partDership  convert  their 
boBinees  into  a  corporation,  turning  over  to  the  corporation  all 
the  aesetg  of  the  partnership  in  payment  for  their  stock  sub- 
scriptions, but  the  corporation  also  assuming  all  the  liabilities 
of  the  partnership,  field,  that  nothing  whatever  should  be  coun- 
ted as  a  payment  of  the  stocK  subscriptions,  and  the  subscribers 
to  such  stock  remain  liable  to  the  creditors  of  the  corporation 
for  their  subscriptions  to  the  stock. 

Corporation  insolvent  in  fact,  but   going   concern — Right    to  pay 

creditors  by  way  of  preference-^ 

(2).  Where  a  corporation  which  is  actually  insolvent,  but  still 
carrying  on  its  business,  transfers  practically  the  whole  of  its 
assets  to  one  of  its  creditors,  who  is  not  aware  of  the  condition 
of  the  corporation  and  there  being  no  collunion,  such  transfer 
will  be  upheld. 

Cognovit  note  to  creditor  by  corporation  insolvent  in  /ocf,  but  go- 
ing concern — 

(3).  A  creditor  of  a  corporation  which  is  still  carrying  on  its  busi- 
ness, although  insolvent  in  fact,  of  which  such  creditor  is  not 
aware,  may  take  a  cognovit  note  from  such  corporation,  and 
take  judgment  thereon,  and  his  levy  of  an  execution  upon 
such  judgment,  on  the  assets  of  the  corporation  will  be  upheld. 

Insolvent  corporation  can  not  pay  claims  of  directors   by    way   of 
preference— 
4).     An  insolvent  corporation  with  no  expectation  of  being  able  to 
continue  its  business,  can  not   rightfully   secure  or    pay   debts 
owing  to  its  directors. 

Insolvent  corporation— Attaohinent  by  creditor— 
(5).     An  attachment  and  levy  by  a  creditor  on  the  assets  of  a  corpora- 
tion carrying  on  jts  business  although    in    fact    insolvent,    will 
give  a  valid  lien  on  the   assets   levied  upon. 

Hale,  J. 

These  cases  are  here  on  appeal.  They  have  been  tiled 
together,  involving  substantially  the  same  transaction.  I 
will  endeavor  to  indicate  sufficiently  to  enable  counsel  to 
draw  the  decree. 

The  controversy  arises  between  the  unsecured  creditors  of 
the  Ammon-Stevens  Company,  an  insolvent  corporation, 
and  certain  creditors  who  are  claiming  preference. 

On  the  first  of  January.  1893,  the  Ammon-Stevens  Com- 


540  CIRCUIT  COURTS  OP  OHIO.       vol.  xvn. 

Ford,  Reoeiver,  eto.,    v.  LamBon  et  al. 

pany  was  incorporated  with  a  capital  stock  of  $40,000  to 
prosecute  a  wholesale  millinery  business  in  the  city  of 
Cleveland.  Of  this  stock  F.  0.  Ammon  subscribed  120,000; 
A.  J.  Stevens  $10,000;  J.  P.  Lamson  $9,800;  N.  S.  Cal- 
houn $100,  and  Mr.  Jennings  $100,  the  latter  two  being 
given  one  share  each  in  order  to  qualify  as  directors  of  the 
<:ompany. 

The  first  issue  made  arises  out  of  the  claim  made  by  cred- 
itors averring  that  the  several  subscriptions  to  the  capital 
fltock  have  not  been  paid;  that  the  same  are  still  due  and 
should  now  be  paid  to  the  receiver  to  be  distributed  to  the 
creditors  of  the  corporation  pro  rata. 

Prior  to  the  organization  of  this  corporation  the  first 
three  subscribers  had  been  prosecuting  the  business  under 
a  partnership  agreement  from  the  first  of  January,  1890,  to 
the  first  of  December,  1892,  when,  by  its  terms,  the  part- 
nership agreement  expired. 

The  subscription  to  the  stock  was  attempted  to  be  paid 
by  the  transfer  of  all  the  partnership  assets  to  the  corpor- 
ation, the  corporation  assuming  all  the  liabilities  of  the  part- 
nership, and  the  claim  is  that  the  partnership  was  insolvent 
at  that  time,  and,  in  the  transfer  made,  actuallS^  transferred 
nothing  to  the  corporation; 

And  we  find  and  hold  that  the  partnership  at  the  time  of 
this  transfer  was  insolvent,  even  after  the  cancellation  of 
tin  indebtedness  of  $26,000,  due  from  the  partnership  to 
Mr.  Lamson. 

Soon  after  the  formation  of  the  partnership,  $10,000  of 
the  accounts  was  pharged  off,  and  although  the  corporation 
did  business  for  a  period  of  nearly  eighteen  months,  at  the 
end  of  that  time  $33,000  of  the  accounts,  transferred  to 
make  up  the  $40,000  of  the  assets  that  was  claimed  to  exist 
and  were  transferred  to  the  corperation  in  payment  of  the 
atock,  were  yet  uncollected,  and  nothing  has  ever  been 
realized  from  them.  The  partnership  had  been  doing  bus- 
iness for  three  years,  and  necessarily  there  must  have 
been  a  considerable  depreciation  of  the  tangible  property 
then  on  hand  by  the  partnership. 

And  we  hold  that  nothing  whatever  that  should  be  count- 
•ed  as  a  payment  of  the  stock  subscriptions,  was  transferred 
by  the  partnership  to  the  corporation. 
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Some  time  in  January  or  in  Febraar7,1894,  Mr.  Lamson 
Bold  to  Mr.  Ammon,who  was  at  that  time  insolvent,  $5,000 
of  his  stock — sold  it  as  paid-up  stock,  and  we  do  not  think 
as  against  creditors  that  that  ■bo.uld  release  bim  of  bis  lia- 
bility to  pay  bis  subscription;  so  tbat  tbe  subscribers  to, 
that  stock  are  still  liable  to  pay,  for  tbe  benefit  of  the  cred- 
itors, to  tbe  receiver,  the  subscriptions   made  to  the  stock. 

The  corporation  continued  to  prosecute  its  business  for 
which  it  was  incorporated  until  the  second  of  June,  1894, 
at  which  date  its  liabilities  exceeded  the  value  of  its  assets 
by  more  than  150,000, and  at  least  $100,000  more  than  can 
be  realized  from  tbe  assets  in  the  manner  in  which  the  con- 
cern is  being  closed  out. 

The  acts  of  the  board  of  directors  on  tbat  date  prior  and 
subsequent  thereto  are  made  the  basis  of  several  actions 
by    tbe  plaintiflFs  and  cross- petitioners. 

The  evidence  establishes  the  following  facts: 

The  business  of  the  corporation  was  carried  on  at  a  loss 
from  the  start,  of  which  the  directors  had  knowledge;  that 
very  large  purchases  were  made  for  the  spring  trade  of  1894; 
that  prior  to  April  14,  1894,  the  business  bad  been  con- 
ducted under  the  chief  management  of  Mr.  Ammon.  At 
tbat  last  named  date  the  board  of  directors  resolved  that 
checks  should  be  issued  for  the  payment  of  bills  owing  by 
the  corporation,  only  on  the  approval  of  Mr.  Calhoun,  one 
of  the  directors,  after  which  a  large  proportion  of  the  re- 
ceipts were  paid  on  claims  upon  which  Mr.  Lamson  was 
surety  or  in  some  way  responsible.  On  this  date  the  cor- 
poration was  indebted  to  Tbe  Bristol  National  Bank  of  Con- 
necticut and  the  Hartford  Bank,  in  the  aggregate  $31,000, 
upon  which  Mr.  Lamson  was  surety. 

The  corporation  was  also  indebted  to  the  Union  National 
Bank  of  this  city  in  the  sum  of  $32,000,  for  which  Mr. 
Lamson  was  surety, and  to  Caskey  &  Calhoun  in  tbe  sum  of 
$18,000  upon  which  Mr.  Lamson  was  not  an  indorser.  On 
the  second  of  June,  1894,  the  corporation,  by  its  trustees, 
resolved  to  transfer  accounts  of  the  face  value  of  $55,000  to 
Mr.  Lamson  for  tbe  sum  of  $45,000  for  the  express  purpose 
of  paying  tbe  Union  National  Bank  and  Caskey  &  Calhoun. 
Mr.  Lamson  bad  just  returned  from  Connecticut  where  he 
had  arranged  with  Mr.  Sessions,  his  brother-in-law,  to  take 
up  tbe  claims  of  the  Connecticut  Banks  and  advance  $1,000 
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for  the  corporation,  for  which  he  was  to  receivo  a  cognovit 
note  of  the  corporation  dae  on  demand.  Whether  the  latter 
part  of  that  agreement  was  definitely  arranged  between  Ses- 
sions and  Lamson  does  not  definitely  appear,  bat  ultimately 
it  took  that  form.  The  debts  to  the  Oonnecticat  Banks 
were  not  due  at  the  time  payment  was  made  to  the  banks. 
The  note  with  power  of  attorney  to  confess  judgment  was 
authorized  by  the  directors  at  this  meeting,  was  executed, 
and  forwarded  to  Mr.  Sessions.  The  arrangements  author- 
ized by  this  resolution  were  carried  out;  the  accounts  were 
transferred  to  Lamson,  S15,000  paid  by  bim;  $82,000  was 
paid  to  the  Union  National  Bank, and  $13,000  to  Oaskey  & 
Calhoun, and  these  debts  were  cancelled. 

The  cognovit  note  was  sent  to  Mr.  Sessions  who  paid  the 
two  banks  in  Oonnecticut;  he  also  sent  to  the  corporation, 
the  Ammon-Stevens  Company,  $1,000;  this  note  was  not 
endorsed  by  Mr.  Lamson;  it  was  made  on  the  second  of 
June,  immediately  forwarded  to  Mr.  Sessions,  received  by 
him  on  the  fourth  of  June,  and  on  the  same  day  sent  to  Mr. 
Bourne,  cashier  of  the  Union  National  Bank  of  this  city, 
for  collection. 

In  this  way  Mr.  Lamson  was  relieved  from  his  endorse- 
ment or  liability  on  $63,000  of  the  company's  paper,  and 
substantially  all  the  good  accounts  withdrawn  from  the  assets 
of  the  corporation  and  from  the  reach  of  unsecured  credit- 
ors. On  the  thirteenth  of  June,  judgment  was  entered 
upon  this  note  in  the  court  of  common  pleas  of  Lake  county, 
with  the  knowledge  of  at  least  one  of  the  directors  of  the 
corporation;  execution  was  issued  upon  that  judgment,  and 
on  the  fourteenth  day  of  June,  levy  was  made  apon  all 
tangible  property  of  the  corporation,  which  ended  any 
further  prosecution  of  the  business  by  the  corporation. 

About  the  time  the  accounts  were  transferred  to  Lamson, 
the  company,  by  its  directors — not  we  think,  in  the  usual 
course  of  business,  sold  merchandise  to  O.  D.  Myers  and 
Taylor  Sons  &  Company,  of  this  city,  aggregating  about 
$7,000,  which  was  likewise  used  to  pay  debts  secured  by 
Mr.  Lamson. 

It  is  not  disputed  that  at  the  time  of  the  transaction 
above  indicated,  the  liabilities  of  the  company  exceeded 
largely  the  value  of  the  assets;  that  the  corporation  was,  in 
fact,  insolvent. 
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It  seema  eqnally  clear  to  as  that  the  directors,  at  the  time 
these  acts  were  done,  knew  or  should  have  known  that  the 
corporation  was  grossly  insolvent. 

We  are  of  the  opinion  also  that  the  action  taken  by  the 
directors  of  this  insolvent  corporation  practically  Incapaci* 
tated  it  from  further  prosecution  of  its  business  with  any 
reasonable  prospect  of  success,  and  this,  too,  we  think  the 
directors  ought  to  have  known.  We  do  not  think  or  believe 
that  the  directors,  who  testified  that  t^ey  hoped  to  bring  the 
company  out  of  its  trouble  and  yet  make  it  a  success,  had 
any  such  expectation;  but  we  can  only  say  that  there  was 
no  reasonable  basis  for  such  hope.  The  corporation  had 
been  kept  afioat  by  the  aid  of  Mr.  Lamson  in  making  ad- 
vances to  the  company  and  in  endorsing  its  paper.  When 
this  support  was  withdrawn,  there  was  no  alternative  but 
failure.  The  adoption  of  the  resolution  of  June  2nd,  and 
the  carrying  out  of  the  transactions  therein  provided  for, 
put  the  affairs  of  the  corporation  in  such  condition,  that 
there  was  practically  no  alternative  but  failure. 

By  these  essential  facts  of  the  case  the  rights  of  the 
parties  are  to  be  determined.  First,  it  is  claimed  by  the  re- 
ceiver, that  the  money  paid  to  the  Union  National  Bank 
should  be  refunded  to  him,  that  it  may  be  distributed  to  the 
general  creditors  of  the  corporation  pro  rata. 

Upon  this  claim  we  hold  with  the  bank. 

The  evidence  shows  no  collusion  between  the  bank  and 
directors  of  the  corporation.  It  is  not  shown  that  the  bank 
had  knowledge  of  the  situation.  The  company,  at  the  time 
this  payment  was  made  to  the  bank,  was  in  the  actual 
possession  of  its  property  and  engaged,  in  a  way,  in  the 
prosecution  of  its  business;  nor  do  we  think  the  affairs  of 
the  corporation  had  reached  a  condition  when  the  doctrine 
of  the  Bouse  v.  Bank  case,  46  Ohio  St.,  applies. 

Again,  it  is  sought  to  have  declared  void  the  levy  of  the 
execution  issued  on  the  Sessions'  judgment.  The  evidence 
in  the  case  does  not  authorize  the  finding  that  Mr.  Sessions 
knew  of  the  condition  of  the  corporation,  or  colluded  with 
or  aided  the  directors  in  defrauding  the  general  creditors  of 
the  corporation,  or  in  carrying  out  a  purpose  by  the  direc- 
tors to  prefer  themselves. 

If  we  are  right  in  our  holding  as  to   the  bank,  Mr.  Ses- 
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sionB  can  not  be  deprived  of  bis  advantage  by  the  doctrine 
of  the  Uouee  case. 

SessionB  actaally  advanced  to  and  for  the  corporation  at 
the  time  he  received  the  note,  the  full  anm  for  which  he 
took  the  company's  note.  The  transaction  was  not  illegal, 
and  he  held  his  note  by  good  title.  While  the  company 
was  in  possession  of  its  property,  and  apparently,  so  far  as 
known  to  outsiders,  was  engaged  in  the  prosecution  of  its 
business,  we  are  of  tha  opinion  that  a  creditor  might  law- 
fully enforce  his  claim  against  the  company  by  any  remedy 
provided  by  law.  We,  therefore,  decide  this  issue  in  favor 
of  Mr.  Sessions,  not  without  some  doubts  and  misgivings. 
Much  might  be  said  against  this  holding — the  fact  that  the 
claim  was  not  due;  that  Mr.  Sessions  was  a  brother-in-law 
of  Mr.  Lamson,  and  other  circumstances  connected  with 
it  tend  quite  strongly  to  show  that  there  might  have  been 
some  collusion  between  Lamson  and  Sessions  to  bring  about 
the  result  that  was  accomplished,  but  we  hold  as  I  have 
stated. 

Again,  what  are  the  rights  and  liabilities  of  Mr.  Lam- 
son? 

We  have  found  that  the  corporation  at  the  time  of  the 
transfer  of  the  accounts  to  him — to  Mr.  Lamson — was  in- 
solvent, of  which  fact  he  (Lamson)  had  knowledge;  that 
the  board  of  directors  could  have  had  no  reasonable  expec- 
tation of  continuing  for  any  considerable  time  the  business 
of  the  corporation ;  that  after  the  acts  of  June  2nd,  and 
those  immediately  following^  the  only  alternative  was  fail- 
ure which  was  then  eminent. 

We  must  6nd  also  under  the  evidence,  that  one  of  the  ob- 
jects of  the  board  was  to  relieve  Mr.  Lamson  from  his  lia- 
bility, and,  if  we  are  to  hold  the  board  to  have  intended  the 
natural  legitimate  results  of  the  acts  done,  that  it  was  the 
intention  of  the  directors  to  prefer  him  and  relieve  him 
from  his  liability  as  surety. 

The  authorities  are  not  entirely  uniform  upon  the  subject 
of  preference  by  an  insolvent  corporation  of  its  directors. 

In  Connecticut  and  two  or  three  other  states,  the  courts 
have  sustained  preference  to  directors  under  circumstances 
similar  to  those  found  in  this  case;  but  the  decided  weight 
of  the  authority  is  against  the  proposition.  As  indicating 
the  general  tendency  of  the  authorities,!  read  a  sentence  or 
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two  from  the  case  of  Alney  v.  The  Connecticut  Land  Com- 
pany, 16  R.  I.,  597. 

*'Tbe  directors  of  an  insolvent  corporation  are  by  virtue 
of  their  position,  debarred  from  preferring  debts  of  the  cor- 
poration due  to  themselves.  The  directors  of  a  corporation 
are  trustees  for  its  stockholders.  When  the  corporation 
becomes  insolvent,  the  directors  become  trustees  for  the 
corporation  creditors.*' 

In  the  discussion  of  the  case  the  reasons  are  briefly  given 
for  this  holding. 

"The  vital  question  is,  whether  a  director  of  an  insol- 
vent corporation  is  to  be  regarded  as  a  trustee  for  its  cred- 
itor. If  he  is  so,  the  duty  of  a  trustee  to  a  cestui  que 
trust  is  plain.  For  a  trustee  to  collect  his  own  debts,  to 
the  detriment  of  that  of  his  cestui,  is  a  clear  breach 
of  fidelity.  When .  one  accepts  the  trust  of  caring  for 
another's  interest,  he  accepts  the  attendant  duty.  It 
must  be  admitted  that  directors  of  a  corporation  are  not 
technical  trustees.  They  do  not  have  in  themselves  the 
title  to  property  which  they  hold  for  the  benefit  of  others; 
and  certainly,  as  to  creditors,  they  are  under  no  express 
trust.  The  corporation  is  a  legal  being,  distinct  from  its 
officeis  and  stockholders.  It  may  deal  with  them  as  indi- 
viduals and  may  owe  them  debts.  It  holds  its  own  property, 
and  has  the  capacity  and  responsibility  of  acting  for  itself. 
Nevertheless,  the  conduct  of  its  affairs  must,  of  necessity, 
be  entrusted  to  officers  in  whom  confidence  is  reposed,  to 
whom  large  powers  are  given,  and  by  whom  its  property  is 
managed  for  the  common  benefit. 

*' As  corporations  have  multiplied  and  have  become  so 
greatly  concerned  in  business  affairs  in  recent  years,  the 
obligations  arising  from  such  a  relation  have  become  corres- 
pondingly prominent. 

"While  the  decisions  in  regard  to  this  relation  are  not 
harmonious,  it  has  been  generally  agreed  that  directors  are 
trustees  for  stockholders.  This  being  established,  we  think 
it  follows  naturally  that,  when  the  corporation  becomes  in- 
solvent and  the  stockholders  have  no  longer  a  substantial 
interest  in  the  property  of  the  corporation,  directors  should 
be  regarded  as  trustees  of  the  creditors  to  whom  the  prop- 
erty of  the  corporation  must  go.'' 
Denying  a  preference  that  was  made  to  the  trustees. 
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Now,  in  this  state,  of  coarse,  the  trust  doctrine  is  carried 
to  its  farthest  extent,  and  goes  qaite  as  far  as  it  is  carried 
in  any  other  state. 

We  hold,  then,  that  an  insolvent  corporation  with  no  ex- 
pectation of  continuing  its  business,  can  not  rightfully  se- 
cure or  pay  debts  to  its  directors,nor  debts  upon  which  such 
directors  are  collaterally  liable,  and  thus  relieve  such  direc- 
tor from  his  collateral  liability.  These  accounts  were  not 
sold  to  Mr.  Lamson,  in  the  usual  course  of  business.  He 
took  the  accounts  under  the  stipulation  that  the  money  paid 
by  him  should  be  applied  in  payment,  or  a  large  proportion 
of  it,  upon  debts  upon  which  he  was  collaterally  liable.  He 
was  under  obligation  before  this  transaction,  to  pay  the 
debts  which  were  actually  paid,  and  the  transaction  is  not 
different  from  what  it  would  have  been,  had  he  paid  the 
debts  and  withdrawn  from  the  corporation  assets,  accounts 
sufficient  to  indemnify  himself  for  the  payment  thus  made. 
In  this  state  at  least, directors  occupy  a  position  of  trust  to- 
wards the  creditors  of  an  insolvent  corporation,  and  can 
not,  under  the  circumstances  of  this  case,  violate  that  trust 
by  transferring  the  assets  of  the  corporation  to  themselves, 
either  in  payments  of  debts  due  to  themselves,  or  to  relieve 
themselves  from  collateral  liability.  The  relation  which 
directors  bear  to  the  corporation  as  trustees  of  its  assets,  is 
such  that  they  can  not  rightfully  prefer  debts  due  to  them- 
selves from  the  corporation,  or  prefer  debts  in  the  payment 
of  which  they  have  a  personal  interest.  The  rule  forbids, 
not  only  preference  by  directors  of  their  own  debts,  but 
also  of  all  debts  in  which  they  are  interested  and  from  which 
they  could  reap  a  personal  advantage  by  the  preference.  It 
follows,  then,  that  the  accounts  were  wrongfully  transferred 
to  Mr.  Lamson, and  that  he  must  account  to  the  receiver  for 
the  proceeds  realized  by  them,  and  that  the  money  now 
held  by  the  bank  should  be  paid  over  to  the  receiver  to  be 
distributed  pro  rata  among  the  creditors. 

As  to  Oaskey  &  Calhoun,  the  logic  of  what  we  have  said 
would  require  either  that  they  refund  the  $18,000  received, 
or  require  Mr.  Lamson  to  account  for  the  entire  accounts 
transferred  to  him.  And,  as  we  hold,  the  withdrawal  of 
these  accounts  from  the  assets  of  the  corporation  was  wrong- 
fully done,  with  the  knowledge  of  Mr.  Lamson  and    Mr. 
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Oalboan.  Those  acoounts — those  assets  may  be  accoant- 
ed  for  entirely  by  Mr.  Lamson, and  the  controversy  between 
him  and  Caskey  &  Calhoun  settled  between  them.  If  the 
general  creditors — the  unsecured  creditors,  get  advantage 
of  all  the  assets  which  the  corporation  had,  they  get  all 
they  are  entitled  to,  and  they  get  that  by  having  the  benefit 
of  all  those  accounts. 

Now,  disconnected  with  this  transaction  is  the  claim  of 
Menke  against  this  corporation.  He  commenced  an  attach- 
ment proceeding,  and  levied  upon  the  book  accounts  of  the 
corporation.  The  levy  of  this  attachment  was  made  on  the 
13th  of  June.  On  the  14th  a  receiver  was  appointed  of 
this  corporation,  Mr.  Ford,  in  the  second  case  that  I 
named.  The  question  here  arises  between  this  attaching 
creditor  and  the  general  creditors.  He  claims  a  preference 
by  virtue  of  his  attachment,  and  it  is  insisted  by  the  re- 
ceiver that  he  gets  no  such  preference. 

The  majority  of  the  Court  hold  that  by  the  levy  of  the 
attachment  on  the  13th  on  the  book  acounts,  the  attaching 
creditor  obtained  a  lien ;  that  the  provisions  of  the  statute 
relating  to  the  appointment  of  a  receiver  to  collect  those  ac- 
counts and  apply  them  to  the  debt  of  the  attaching  creditor, 
are  provisions  of  the  statute  enacted  for  the  purpose  of  en- 
abling the  attaching  creditor  to  realize  the  benefits  of  the 
attachment;  and,  inasmuch  as  a  receiver  was  appointed  on 
the  day  following  the  levy  of  this  attachment,  who  was  or- 
dered to  take  possession  of  all  the  books,  accounts  and 
property  of  the  insolvent  corporation,  that  it  would  have 
been  a  useless  thing  to  appoint  a  receiver  at  the  instance  of 
the  attaching  creditor  to  work  out  his  rights  under  a  levy ; 
that  all  of  that  could  properly  be  done  under  the  receiver 
who  was  appointed  for  the  benefit  of  the  general  creditors. 

One  of  my  associates.  Judge  Caldwell,  is  very  sure  that 
we  are  wrong  in  this  proposition,  and  very  likely  we  are, 
but  that  is  what  we  hold. 

Mr.  Caskey:  You  have  not  passed  upon  the  major  point — 
upon  the  value  of  the  property  levied  on  the  cos^novit  note, 
and  the  liability.  Ton  said  Sessions  was  not  chargeable, 
but  yon  did  not  say  anything  as  to  Lamson. 

Judge  Hale:  There,  again,  a  majority  of  the  court  do 
not  think  that  Mr.  Lamson  ought  to  be  held  upon  that  levy; 
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in  other  words,  we  allow  Mr.  SeeBions  the  benefit  of  hia 
levy,  and  do  not  require  Mr.  Lamscn  to  make  good  to  his 
creditors  the  amoant  of  property   withdrawn   by  that  levy. 

Judge  Marvin:  I  can  not  understand  how  Mr.  Lamson 
is  to  be  excused  from  liability  therein 

Gilbert  &  Hills,  for  Plaintiflfs. 

Caskey  &  Calhoun,  A,  A,  Stearns,  for  Defendants. 


(Sixth   Circuit— Lucas  Co.,  O.,  Circuit   Court- Nov.    Term,  1894. ) 

Before  Bentley,  BayDes  and  Scribntrr,  JJ. 

EDWARD  F.  and   ELIZABETH   MEEKER    v.  OTIS   and   C.  A. 

BROWNING. 

Evidence — Rules  as  to  teitimony  in  rebuttal — 
(1.)  The  same  rules  apply  to  testimony  in   rebuttal   as    to    testi- 
mony in  chief. 

Exception  to  courV 8  ruling  out  testimony — How  exception   to  be 

saved-- 

(2.)  Where  it  is  attempted  to  prove  custom,  and  on  objection  the 
testimony  is  ruled  out,  to  save  the  exception  the  party  offer- 
ing such  testimony  should  state  to  the  court  what  it  is  pro- 
posed and  expected  to  prove  by  the  witness. 

Oas  and  oil  lease— Location  money— 
(f.)  Agreement  set  out  construed  as  amounting   to   a   release   of 
location  money. 

Error  in  charge— Exception— 
(4.)  Where  the  charge  of  the  court  on  a  certain  point  is  assigned 
as  error,  to  bring  the  question  before  the  reviewing  court,  the 
court  should  be  requested  to  charge  upon  that  point,  and  if 
considered  erroneous,  to  formulate  a  charge  such  as  the  party 
excepting  considers  to  be  correct. 

Bentley,  J. 

This  is  a  petition  in  error  brought  by  Edward  F.  Meeker 
and  Elizabeth  Meeker,  who  were  plaintiffs  below,  to  reverse 
a  judgment  of  the  oonrt  of  common  pleas  in  au  action 
brought  by  them.  The  amount  of  the  verdiot  below  was  $46.61 
in  favor  of  the  plaintiffs,  but  that  was  very  muoh  less  than 
what  was  claimed  by  them  in  their  petition,  and  so  they 
seek  to  reverse  the  judgment  in  order  that  a  new  trial  may 
be  had  of  the  case.  Several  errors  are  assigned;  some  cf 
them  in  the  admission  of  testimony;  some  as  to  the  construc- 
tion placed  by  the  court  upon  certain  written  instruments 
which  were  offered  in  evidence,  and  objections  and  exceptions 
also  taken  to  the  charge  of  the  court,  and  exception  to  its 
failure  to  charge  certain  propositions.    The  action  arises  up- 
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on  a  tiaDsaotioD  had  upon  what  is  ordinarily  called  an  "oil 
and  gas  lease",  whioh  was  granted  by  the  plaintiff  to  all  the 
defendants  on  the  2lBt  day  of  April,  1890,  by  the  terms  of 
whioh  the  defendants  Browning  were  tc  drill  certain  wells 
for  oil  or  gas  upon  the  premises  of  the  plaintiffs, and  incase 
oil  was  obtained  they  were  to  give  to  the  plaintiffs  one-sixth 
of  all  the  oil  or  mineral  produced  and  saved  from  said  prem- 
ises and  to  deliver  the  same  in  tanks  or  pipe  lines  to  the  or- 
der of  the  parties  of  the  first  part,  viz. :  the  plaintiffs.  The 
lease  provides  for  the  sinking  of  three  wells  within  certain 
times  named  in  the  lease,and  contains  this  stipulation:  "And 
to  pay  $100.00  each  for  the  second  and  third  well  after  com- 
mencing the  same."  On  the  margin  is  the  following  "Should 
any  additional  well  be  drilled  on  said  premises  other  than 
here  stated,  said  second  party  agrees  tc  pay  $100.00  for  each 
additional  location."  The  party  of  the  second  part,  the  de- 
fendants in  this  case,  drilled  five  wells  upon  these  premises. 
For  the  first,  no  location  money  was  provided ;  but  it  is 
claimed  by  the  plaintiffs  that  for  each  of  the  other  foar, 
4100  location  money  was  due  and  is  due  tc  them,  and  has 
never  been  paid.  The  plaintiffs  also  claim  that  in  the  oper- 
ations carried  on  by  the  defendants  under  this  contract,  they 
took  and  converted  to  their  own  use  a  large  quantity  of 
orude  oil  which  belonged  tc  plaintiff's  and  whioh  the  defend- 
ants used  for  fuel  purposes  in  their  operations  under  the 
lease,  as  the  plaintiffs  claim  to  the  amount  and  value  of 
$400.00,and  their  action  was  for  $400.00  location  money  and 
interest  on  these  various  sums  from  the  time  the  wells  were 
commenced, and  also  in  a  special  action  sounding  in  tort  for 
4400.00  for  the  conversion  of  this  oil. 

The  answer  denies,  in  substance,  that  this  location  money 
was  due  or  payable,and  sets  up  that  on  the  thirteenth  of  Feb- 
rnry,  1891,  there  was  a  written  contract  entered  into  between 
the  parties  by  which  this  location  money  was  all  released. 
They  deny  the  allegation  regarding  the  conversion  of  the 
oil  also,  and  claim  ether  defenses  in  this  respect.  They  say 
they  did  use  a  small  quantity  of  crude  oil  for  fuel,  not  ex- 
oeediug  800  barrels  in  all,  but  they  say  that  plaintiffs  ex- 
pressly granted  to  them  the  use  of  it  and  agreed  that  no 
charge  should  be  made  for  it;  then  they  further  set  up  a  us- 
age and  custom  by  which  those  operating  for  oil  are  allowed 
sufficient  gas  and  oil  from  the  lease  for  fuel  purposes  while 
operating  under  the  lease,  and  that  without  charge.  They 
further  set  up  that  they  had  a  special  agreement  to  pay 
plaintiffs  for  fuel  oil  used  in  operating  wells  on  other  leases, 
but  that  they  settled  with  them  for  that  and   paid   them 
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915.00,  and  that  was  reoeived  in  foil  settlement  and  satis- 
faction for  any  oil  used  by  defendants. 

The  defendants  then  set  up  this  further  matter, viz:  ''That 
at  a  certain  time,  when  some  of  these  wells  were  producing 
gas,  the  plaintiffs  surreptitiously  connested  their  house  and 
premises  with  defendant's  pipe  line,  through  which  defend- 
ants had  been  receiving  gas  in  sufficient  quantities  to  supply 
fuel  for  operating  said  lease  from  a  gas  and  oil  well  on  said 
premises,  which  gas  the  defendants  had  a  right  to  use  for 
their  own  purposes  for  fuel,  and  deflected  from  the  pipes 
of  the  defendants  so  much  gas  which  othdrwise  would  have 
been  furnished  them  for  fuel  that  it  became  necessary  for 
them  to  provide  other  fuel;  and  they  claim  they  were  dam- 
aged for  that  reason  in  the  sum  of  $2000.00,  for  which  they 
ask  judgment.  In  the  reply  to  that  answer  plaintiffs  say, 
that  by  agreement  of  February  18,  1898,  it  is  provided  that 
if  defendants  should  drill  the  third  well  provided  for  in  said 
lease,  and  three  additional  wells  within  one  year  from  the 
time  fixed  for  the  completion  of  said  third  well, that  said  de- 
fendants should  not  be  required  to  pay  said  location  money. 
But  plaintiffs  say  that  said  defendants  did  not  drill  said 
wells  as  required  by  said  agreement  of  February  18,  1898. 
And  plaintiffs  deny  each  and  every  allegation  of  new  matter 
in  the  answer  contained  that  is  not  herein  expressly  ad- 
mitted. 

On  those  issues  the  case  proceeded  to  trial  before  a  jury, 
evidence  being  given  by  both  parties. 

In  the  course  of  the  trial  an  exception  was  taken  on  page 
70  of  the  record  which  has  been  called  to  our  attention;  an 
exception  to  the  ruling  of  the  coart  as  to  the  admission  of 
certain  evidence  offered  by  the  plaintiffs  in  rebuttal.  The 
plaintiffs  in  rebuttal  called  one  Daniel  Mercer, and  the  ques- 
tion was  put  to  him:  **Yon  live  in  Bowling  Green?"  A. 
*'Ye8,  sir." 

Q.  *'Are  you  acquainted  with  the  custom  in  this  county 
where  a  lease  is  operated,  as  to  whether  oil  used  for  pump- 
ing purposes  etc., — do  yoa  know  what  the  custom  is  as  to 
whether  the  fuel  oil  is  paid  for  by  the  operators?'^  A.  ''I 
dcn't  know  all  the  custom,  I  know  a  pirt  of  it." 

Q.  Do  you  know  what  the  custom  is  in  this  field  among 
operators?'  A.  I  know  what  the  custom  is  with  those  who 
work  with  us.*' 

Q.  What  is  that  custom?'  Defendants  objeoted  to  ques- 
tion; objection  sustained  and  exception  taken.  Thereupon 
the  plaintiffs  rested  their  case.      Now,  whatever   might   be 
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said  as  to  tbo  propriety  of  that  quefition,  ooDsideriDg  the 
reoord  as  it  was  made  prior  to  that  time,  it  will  be  seen  that 
the  plaintiffs  did  not  take  the  requisite  steps  to  preserve  the 
error  which  is  there  olaimed.  While  this  is  in  rebuttal,  the 
same  rules  apply  as  in  testimony  in  chief.  There  should 
have  been  a  statement  of  what  the  parties  expected  and 
desired  to  prove  by  the  witneas,  and  in  the  absence  of  any- 
thing of  that  kind,  the  rule  is  that  the  court  wiU  not  re- 
gard it  as  prejudicial  what  that  custom  offered  to  be  shown 
was  or  was  not.  Of  cuurse,  it  may  naturally  be  supposed 
that  the  plaintiffs  would  seek  to  rebut  certain  evidence  that 
had  been  given  by  the  defendants,  but  we  think  the  rule 
as  we  have  stated  applies  notwithstanding  that  the  defend- 
ants had  offered  testimony  as  to  such  a  custom  as  they 
claim. 

After  the  close  of  the  testimony,  this  action  was  taken 
by  the  court  as  appears  by  the  reoord:  *'Now,  the  view 
that  the  court  takes  of  this  case,  the  only  question  that  is 
to  be  submitted  to  you,  is  the  value  of  certain  oil  that  it  is 
said  was  used  in  drilling  the  wells.  Under  the  evidence  the 
plaintiffs  will  be  entitled  to  reocver  for  the  fuel  oil  used  by 
defendants  in  drilling  these  wells,  so  many  as  you  find 
were  drilled,  and  entitled  to  recover  whatever  you  find  is 
the  fair  value  uf  the  fuel  oil,  and  it  is  for  the  plaintiffs  to 
satisfy  you  by  a  fair  preponderance  of  the  evidence  as  to 
how  many  wells  were  drilled,  and  as  to  how  much  oil  has 
not  been  paid  for,  and  the  value  of  the  oil" 

At  the  close  of  the  charge,  this  exception  was  noted: 
*'To  said  charge  of  the  court,  and  especially  to  the 
failure  of  the  court  to  submit  to  the  jury  the  question 
whether  the  plaintiffs  were  entitled  to  recovor  fcr  the  oil 
used  for  fuel  in  pumping  oil;  and  failing  to  charge  that 
plaintiffs  were  entitled  to  leocvery  for  such  fuel  oil'^ 

It  is  manifest  from  the  record  that  the  principal  amount 
which  the  plaintiffs  in  this  action  would  hope  to  recover, 
was  for  this  location  money.  It  is  much  the  larger 
amount,  and  this  action  of  the  court  in  construing  this  sub- 
sequent paper  of  February  18,  1891,  presents  perhaps  the 
most  important  question  which  has  been  argued  before  us. 

I  will  read  the  alleged  release  of  the  location  money: 

'•MunKen,  Ohio,  Feb.  18,  1891. 

''Agreement  between  Elizabeth  Meeker, Edward  F.  Meeker 

and  O.  A.  Browning  and  C.  A.  Browuing.     In  consideration 

that  Elizabeth  Meeker  and  Edward  F.  Meeker  have  and  do 

relinquish  all  location  money  dtipnlated  in  a  certain  lease 
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made  between  the  parties  hereto  on  April  21,  1890.  We,  O. 
A.  Browning  and  C.  A.  Browning,  agree  to  driJl  three  addi- 
tional wells  within  one  year  from  the  completion  of  the 
third  well  mentioned  in  said  lease. 

(Signed  ic  dnplioate, )  ''Elizabbth  Meeker, 

Edward  F.  Meeker, 
C.  A.  Browning." 


The  oourt  oonstrued  that  as  an  absolute  release  of  this  lo- 
cation money.  The  plaintiffs  here  claim  that  in  older  to 
constrae  as  a  release  the  action  here  provided  for  to  be  taken 
on  the  part  of  the  Brownings  it  must  in  fact  have  been  takes, 
and  that  those  three  additional  wells  must  have  been  drilled 
and  drilled  within  the  time  provided  for  in  this  paper;  that 
otherwise,  it  was  in  effect  a  mere  offer  to  release,  and  never 
took  effect  as  a  release  until  such  work  was  in  fact  done  and 
the  wells  drilled.  But  we  think  it  is  clear  and  manifest 
that  that  was  not  the  proper  view  to  be  taken  cf  his  paper. 
The  reply  sets  up  that  the  paper  was  an  agreement  to  release 
in  case  these  additional  wells  were  in  fact  drilled,  but  the 
paper  provides  that  now,  at  the  time  of  the  execution  and 
delivery  of  this  paper,  the  plaintiffs  have  agreed  and  do  re- 
linquish all  location  money  stipulated,  and  the  Brownings 
agree  to  drill  three  additional  wells  within  one  year. 

It  would  seem  that  an  absolute  release  was  made  by  the 
plaintiffs  upon  the  agreement  of  these  parties  to  drill  these 
additional  wells.  This  was  a  new  contract,  founded  upon  a 
sufficient  ccnsideraticu,  and  if  it  was  not  complied  with  or 
released  in  any  way,  any  action  of  the  injured  party  must  be 
had  upon  this  contract;  and  thu  construction  placed  upon 
that  by  the  court  we  think  is  manifestly  just  and  proper. 

The  other  aspects  of  the  case  present  a  little  more  difficult 
question.  It  will  be  seen  that  the  court  allowed  the  jury  to 
pass  npon  the  evidence  relating  to  the  use  of  fuel  oil  for 
drilling  these  wells, and  did  not  submit  to  tho  jury  the  ques- 
tion as  to  fuel  oil  used  in  the  pumping  of  the  wells  and 
steaming  of  the  cil  after  it  was  produced. 

It  is  said  that  the  court  construed  the  clause  in  the  origi- 
nal lease  providing  for  the  delivery  of  one-sixth  of  the  oil 
produced  and  saved,  as  excluding  the  idea  of  delivering  any 
•uch  oil  except  such  as  was, in  fact,  finally  run  into  the  pipe 
lines,  or  which  ought  to  have  been  run  into  the  tanks  or  pipe 
lines  in  the  ordinary  way  of  operating  for  oil.  We  think 
the  construction  given  by  the  court  in  that  particular  is  at 
least  of  doubtful  propriety,  but  the  parties,  when  the  court 
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took  the  position  that  it  did,  did  not  request  any  oharge  to 
be  given  in  this  respeot;  did  not  formulate  any  request  of 
their  own,  and  did  not  in  any  way  ask  the  oourt  to  oharge 
.upon  that  Babjeot;  and  besides  that,  in  looking  ever  the 
proof,  we  find  an  uneqaivooal  statement  ou  the  part  of  one 
of  the  witnesses  as  to  the  amount  of  oil  whioh  was  used  in 
all,  whioh  he  says  did  not  in  any  event  exoeed  three  hundred 
barrels. 

This  inoludes  not  only  all  the  oil  that  was  used  in  drilling, 
but  the  oil  that  may  have  been  used  for  other  purposes.  The 
testimony  on  the  part  of  the  plaintiffs  as  to  how  muoh  oil 
was  used  for  steaming  or  pumping  the  oil  is  exooedingly 
vague  and  indefinite,  no  one  seems  tu  know  exaotly  how 
muoh  there  was  of  it.  The  plaintiffs  say  more  or  less  of  it 
was  used  all  the  time. 

But  taking  the  testimony  as  it  was  presented,  and  the  vex* 
diet  of  tbe  jury,  and  it  seems  to  us  that  it  oan  hardlj  bt 
figured  from  the  reocrd  that  the  plaintiffs  were  prejudiced 
or  injured  by  this  action  of  the  opurt  and  the  verdict  of 
$45.51.  The  price  of  oil  at  various  times  is  given  ,  but  how 
muoh  oil  was  used  during  the  time  oil  was  sold  at  fifteen 
cents  per  barrel,  or  how  much  when  it  sold  for  thirty  cents, 
thirty-five  cents,  or  thirty-seven  and  one-half  cents,  does 
not  appear,  and  it  seems  to  us  that  the  plaintiffs  oan  only 
recover  as  the  oourt  charged  the  jury:  for  one-sixth  of  the 
gross  amount  used,  and  that  there  has  been  no  substantial 
injury  or  prejudice  resulting  from  this  action  of  the  oourt. 
In  view  of  the  whole  record  upon  this  subject  as  to  the  oil 
used  ^or  operating  the  well  and  steaming  the  oil,  we  do  not 
feel  warranted  in  disturbing  the  verdiot  of  the  jury;  and, 
finally,  we  think  the  judgment  of  tbe  oourt  below  against 
the  plaintiffs  in  error  in  what  we  regard  as  the  main  mat- 
ter, should  be  affirmed. 

Parker  &  Moore,  for  Plaintiff. 

Baldwin  &  Harrington^  for  Defendant. 


OOPTBIGHT,  1899,  BT  OABL  O.   JAHV. 
▼OI*    XVn,— 40.      APPENDIX. 
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(Sixth  Circuit— Latsas  Co.,  O.,  Circuit  Court--October  Term, 1894. > 
Before  Bentley,  Haynes  and  Scribner,  J  J. 
C.  e.  &  D.  R  R.  CO.  V.  FRANK  M.  CURTIS. 

Railroad—Injury  to  ear  coupler— Defect  in  drawbar  of  ear — At- 

tempt  to  remedy  defect — 

(1. )  In  action  by  an  employe  of  a  railroad  for  damages  for  an  injury, 
suffered  while  ooupiing  cars,  caused,  it  is  alleged,  in  conse- 
quence of  the  company  knowingly  furnishing  to  him  for  ooup- 
iing a  defective  car,  the  drawbar  of  which  was  seven  inches 
lower  than  it  ought  to  have  been,  and  that  in  attempting  to 
couple  another  car  to  this  one,  in  the  night,  he  was  caught  be- 
tween portions  of  the  two  cars  and  his  hand  was  crushed,  it 
appeared  that  plaintiff  in  attempting  to  remedy  this  defect  in 
the  drawbar,  placed  a  block  under  the  strap,  for  the  purpose  of 
holding  the  drawbar  up;  but  that  the  block  fell  out  and  al- 
lowed the  drawbar  so  to  act  as  to  catch  his  hand  in  the  link. 
Held,  that  the  delect  in  the  oar  coupling  must  be  the  proximate 
cause  of  the  injury  to  entitle  the  plaintiff  to  recover.  But  the 
jury  might  take  into  consideration,  that  the  cars  were  pretty 
near  together  when  he  went  in  to  make  the  coupling  and  when 
he  first  noticed  the  condition  ;  that  his  action  was  very  rapid  ; 
that  it  was  in  the  night,  and  he  thought,  that  he  might  block 
up  the  drawbar  so  he  could  couple  the  cars.  That  he  attempted 
to  do  it  and  failed,  there  being  but  little  time,  and  all  facts 
and  circumstances  under  which  the  plaintiff  below  was  acting 
in  that  regard,  and  that  the  Jury  was  to  judge  whether  under 
these  circumstances  the  injury  was  to  be  attributed  to  the  de- 
fect in  the  car,  or  to  his  own  attempt  to  remedy  the  defect. 

Error  for  insufflcienef/  of  evidence  to  sustain  judgment — Bill  of  ex- 

eevtions  must  state  all  the  evidence — 

(2).  Where  one  of  the  errors  assigned  is  that  the  verdict  was  not 
sustained  by  sufficient  evidence,  and  it  is  recited  in  the  bill  of 
exceptions:  '^This  was  all  the  testimony  offered  in  behalf  of  the 
plaintiff,  which  tended  to  show  the  manner  in  which  said  injury 
was  received,  and  the  cause  for  the  same,*'  also:  ''All  other 
testimony  offered  in  behalf  of  plaintiff  related  solely  to  the 
character  and  extent  of  plaintiff's  injury;*'  such  bill  of  excep- 
tions is  not  sufficient  to  authorize  a  reviewing  court  to  reverse 
the  judgment  below  on  the  ground  that  it  is  nut  sustained 
by  the  evidence. 

Error  to  the  Coart  of  CcmmoD  Pleas  of  Lucas  oouDty. 
•     Bbntley,  J. 

Id  this  case  the  defendant,  Curtis,  recovered  a  judgment 
iu  the  common  pleas,  against  the  plaintiff  in  error,  for  the 
sum  of  two  thousand  dollars  for  injuries  alleged  to  have  oo* 
ourred  to  him  while  in  the  employ  cf  said  railroad  company, 
as  a  switchman  in  the  yards,  having  had  his  hand  orush^^d 
and  losing  certain  of  his  fingers.  The  acoident  is  said  to 
have  occurred  iu  1886,  at  four  o'clock  in  the  morning,  while 
it  was  dark  and  while  be  was  attempting  to  couple  two  freight 
oars.     He  alleges  that  the  company,  defendant   below,   wa 
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negligent,  and  by  reason  of  the  negligenoe  of  the  oompany, 
lie  received  this  injury,  for  that  the  company  furnished  to 
him  for  coupling  a  defective  car,  a  car  the  drawbar  of  which 
was  seven  inches  lower  than  it  ought  to  have  been,  and  that 
in  attempting  to  couple  another  car  to  this  one,  in  the 
night,  he  was  caught  between  portions  of  the  two  oars  and 
bis  hand  was  crushed  in  the  manner  stated.  He  says  that 
this  car  was  known  to  be  defective — to  the  company— prior 
to  the  injury,  and  that  they  negligently  still  furnished  it  to 
him  for  use  in  coupling. 

There  are  two  things  that  are  relied  upon  as  exhibiting 
error  of  the  court  below,  two  prjncipal  things,  and  one  is> 
that  the  court  erred  in  modifying  a  certain  charge  that  had 
been  requested  by  the  railroad  company;  and  the  other, 
that  the  evidence  did  not  sustain  the  verdict,  and  the  court 
erred  in  overruling  the  motion  cf  the  railroad  company  for 
a  new  trial,  for  that  reason. 

In  its  charge  to  the  jury  the  court  gave  all  of  the  requests 
which  were  preferred  by  the  railroad  company.  They  num- 
ber nine,  although  the  last  two  are  each  numbered  **eigfat". 
The  exception  to  the  act  of  the  court  in  this  record  is:  ''The 
defendant  through  its  counsel  here  excepted  to  the  court's 
modification  of  defendant's  last  request.*' 

The  last  of  that  series  of  requests,  as  presented  in  the  first 
instance,  was  this: 

''8.  That,  if  the  plaintiff  was  chargeable  with  the  omis- 
sion of  such  duty  he  cannot  recover  in  this  action,  if  such 
omission  of  duty  contributed  to  his  injury. 

The  court  says  in  its  charge  to  the  jury,  after  giving  all 
the  requests  preceding,  that:  ''If  the  plaintiff  was  charge- 
able with  the  omission  of  such  duty,  he  cannot  recover  in 
this  action  if  such  omission  of  duty  contributed  to  his  in- 
jury." This  is  the  exact  language  of  the  request,  and  the 
court  does  not  in  that  place  proceed  to  modify  it,  so  far,  at 
all.*  It  may,  however,  be  that  the  exception  related  to  the 
request  preferred  by  the  attorney  cf  the  railroad  company 
after  the  court  had  delivered   its   charge   for  the  most  part. 

The  coutt  says:  "You  may  retire  and  select  one  of  your 
members  foreman." 

"Your  Honor — One  thing  occurs  to  me;  if  Curtis,  in  at* 
tempting  to  remedy  this  supposed  defect  in  the  drawbar, 
placed  a  block  under  the  strap,  for  the  nurpose  of  holding 
the  drawbar  up;  and,  if  by  reason  of  ths  improper  manner^ 
in  which  that  drawbar  was  placed  there,  it  fell  out    and  al- 
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lowed  the  drawbar  so  tc  aot  as  to  oatcfa  his  hand  in  the  link, 
that  that  should  be  oonsidered  the  proximate  oause  of  the 
injury,  and  the  oause,  on  aooount  of  which  he  would  not  be 
entitled  to  recover  from  the  company." 

It  would  seem  thus  far,  that  that  wad  the  verbal  statement 
of  the  counsel;  but  it  was  followed  further  by  this  state* 
ment:  '*And  the  defendant  asks  your  Honor  to  further 
oharge:  'That,  if  the  jury  should  find  that  the  falling  of  the 
block  from  under  the  strap,  or  drawbar,  was  the  cause  cf 
the  injury,  that  that  divests  him  cf  his  remedy." 

Possibly  that  may  have  been  presented  to  the  court  in 
writing.  It  was  stated  by  the  plaintiff  below,  that,  finding 
this  drawbar  too  low,  he  had  attempted  to  put  this  bJook  in 
there,  and  it  fell  out  in  some,  way,  and  the  injury  happened 
to  him  notwithstanding.  The  court  being  requested  in  that 
way  to  give  that  to  the  jury,  replied  as  follows:  **We  say  to 
the  jury  that  the  injury  must  have  arisen  from  the  defeot 
"proven,  if  any  was  proven  to  have  existed  in  the  oar  that 
\7as  coming  down  the  track;  audit  must  not  arise  from 
anything  else.  The  proximate  cause  of  the  injury  must  be 
the  defect  in  the  car-coupling."  Then  the  court  proceeded 
to  illustrate,  and  says,  at  the  close  of  his  illustration,  ''Is 
that  a?  I  understand  you?" — speaking  apparently  tceounsel. 

"I  don't  think  you  do.  Suppose  the  drawbar  was  low,  and 
that  it  would  not  have  been  a  prudent  thing  for  him  to  at- 
tempt to  make  the  coupling  with  it  in  that  condition;  if  he 
attempted  to  make  it  mere  safe  by  putting  this  block  under 
there,  and,  in  consequence  of  its  not  having  been  put  there 
in  a  sufficiently  proper  manner,  it  fell  out,  and,  because  it 
fell  out,  he  was  injured — that  that  would  all  be  at  his  risk, 
and  not  at  the  risk  of  the  company." 

Then  the  court  said:  **\VelI,  we  say  to  the  jury  that  the 
injury  must  have  been  caused  by  the  defect.  If  it  was  not 
caused  by  the  defect  alleged  in  the  petition  and  attempted 
tc  be  set  out  in  the  evidence — why,  the  plaintiff  has  no 
oause  of  action.  If  it  was  causer!  by  the  peculiar  and  care- 
less manner  in  which  the  plaintiff  handled  it,  and  the  injury 
was  the  result  of  an  accident  independent  cf  tdis  defeot, 
then  there  would  be  no  negligence  imputable  to  the  railroad 
company  for  an  injury  arising  from  a  defeot. 

Treating  this  exception  as  aimed  at  this  action  of  the 
court,  we  are  inclined  to  think  that  the  proper  proposition 
which  arises  in  the  case  and  upon  thp  testimony,  was  given 
by  the  court,  although  perhaps  not  in  the  language  present- 
ed to  the  court  by  the  counsel.  We  think  that  "If  the  jury 
should  find  that  the  falling  of  the    block    from    under  the 
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strap,  or  drawbar,  was  the  oause  of  the  injury,  that  that  di- 
vests him  of  his  remedy, "  would  be  a  severe  statement, btand- 
ing  alone.  The  proof  shows  that  the  oars  were  pretty  near 
together  when  he  went  in  to  make  the  coupling  and  when  he 
first  noticed  the  condition  ;  that  his  action  was  very  rapid— « 
it  was  in  the  night — and  he  thought,  perhaps,  incidentally, 
that  he  might  block  up  the  drawbar  so  he  could  couple  the 
oars.  He  attempted  to  do  it  and  failed  to  do  it,  there  being 
but  little  time;  we  are  inclined  to  think  that  the  iury  might 
have  taken  into  consideration  the  facts  and  circumstances 
under  which  the  plaintiff  below  was  acting  in  that  regard, 
and  that  they  werd  to  judge  after  all  whether  these  caused 
the  injury,  or  whether  it  was  caused  by  the  defect.  In  gen- 
eral, we  find  against  the  plaintiff  in  error  upon  that  assign- 
ment of  error. 

The  principal  question  in  the  case,  however,  arises  upon 
this  other  claim:  That  the  verdict  was  not  sustained  bv 
sufficient  evidence,  and  it  brings  that  into  view  for  discus- 
sion. 

At  the  close  of  the  testimony  for  the  plaintiff  below,  it  is 
recited  in  the  bill  of  exceptions:  **Thi8  was  all  the  testi- 
mony cffeted  in  behalf  of  the  plaintiff,  which  tended  to  show 
the  manner  in  which  said  injuiy  was  received,  and  the  oause 
for  the  same. "  (Record,  p.  25. )  Alsc:  **A11  other  testi- 
mony offered  in  behalf  of  plaintiff  related  solely  to  the 
character  and  extent  cf  plaintiff's  injury."  lb.  Thereup- 
on the  attorney  for  the  railroad  company  moved  the  court 
to  arrest  the  testimony  in  the  case  from  the  jury  and  in- 
struct them  to  return  a  verdict  for  the  defendant.  That 
motion  was  overruled  and  excepted  tc;  and  thereupon, 
without  hearing  any  testimony  at  all  upon  the  part  of  the 
defendant,  there  being  n^ne  oilHred,  as  is  shown  by  the  bill 
of  exceptions,  the  case  proceeded  tc  the  jury  upon  the  testi- 
mony offered  by  the  plaintiff.  It  will  be  seen  by  the  bill 
of  exceptions  that  all  of  the  testimony  given  to  the  jury  is 
not  preserved  in  the  bill  of  exceptions,  but  the  statement  of 
the  judge  is,  in  the  bill,  that  all  other  testimony  offered  in 
behalf  of  the  plaintiff — that  is,  except  that  set  out  in  tbe 
bill  of  exceptions — related  solely  to  the  character  and  extent 
of  plaintiff's  injuries.  So,  the  question  presented  to  us  is-— 
whether, in  a  case  where  it  thus  appears  that  all  of  the  testi- 
mony in  the  case  is  not  before  us,  we  will  still  consider  the 
question  of  the  court's  having  erred  in  overruling  a  motion 
for  a  new  trial,  on  the  ground  that  the  verdict  was  not  sus- 
tained by  the  evidence,  and  whether  the  court  erred  in  over- 
ruling the  motion  to  arrest  the  testimony  from  the  jury^ 
These  two  questions  are  presented. 
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The  only  oase  that  was  cited  to  as  by  defendant  in  error 
upon  this  point  waa  Reid  v.  Sycks,  27  Ohio  St.,  285,  287. 
The  statement  of  the  judge  who  delivered  the  opinion  in  that 
regard,  is  not  found  in  the  syllabus  of  the  case,  but  in  the 
Orst  paragraph  of  the  decision,  which  is  this: 

*Mohnson,  J. :  The  hill  of  exceptions  does  not  purport  to 
ooutain  all  the  evidence.  John  P.  Reed's  evidence  on  cer- 
tain points  only  is  set  out,  and  it  is  stated  that  'this  wa^i 
all  the  evidence  on  those  points.'  *And  thereupon,  after 
other  testimony  was  given  on  other  points  not  mentioned 
herein,'  the  jury  brought  in  a  verdict,  etc.  In  this  state  of 
case  it  is  well  settled  we  cannot  review  the  findings  upon  the 
evidence." 

We  are  not  inclined  to  think,  however,  that  this  author- 
ity necessarily  settles  the  qu^^stion  arising  in  this  case.  In 
this  case  the  bill  simply  preserves  the  evidence  of  certain 
witnesses  on  certain  points,  but  it  does  not  appear  but 
that  other  points  material  to  the  case  below — the  evidence 
upon  other  points — was  not  preserved,  so  that  we  are  un- 
able to  say  whether  those  points  spoken  of  here  were  the 
only  material  points  which  the  jury  might  consider  in  de- 
ciding this  case  That  hardly  meets  the  case  in  all  points 
here. 

There  are  many  decisions  which  bear,  in  general  terms, 
upon  this  point;  cr  instance  in  Wagers  v.  Dickey,  17  Ohio, 
439,  is  the  general  statement,  being  as  follows: 

**The  bill  of  exceptions  does  net  profess  to  give  all  the 
evidence  covered  by  the  plaintiffs  in  support  of  the  action 
prior  to  the  motion  for  a  non-suit.  We  are  left  altogether 
in  the  dark  upon  that  subject,  and  if  any  supposable  state 
of  proof  connected  with  what  is  shown  by  the  first  bill  of 
exceptions  would  have  sustained  a  right  of  action,  we  ought 
to  presume  such  proof  to  have  been  given,  until  the  con- 
trary appears."     And  that  was  a  motion  to  non-suit. 

And  again,  following  that,  in  Wilson  v.  State,  2  Ohio  St., 
819,  321:  *'We  are  asked  to  reverse  the  judgment,  upon  the 
ground  that  the  court  of  common  pleas  erred  in  overruling 
the  motion  for  a  new  trial;  and  it  is  claimed  that  the  ver- 
dict is  'contrary  to  the  evidence',and  'against  the  weight  of 
evidence.'  Whatever  the  fact  may  be,  the  record  does  not 
sustain  this  preposition.  The  bill  of  exceptions  does  not 
purport  to  set  out  all  that  was  proved.  In  fact,  it  informs 
us  that  other  things  than  those  set  out  were  proved,  and,  a^ 
it  cannot  be  presumed  that  the  court  below  committed  error, 
we  are  left  to  infer  that  the  evidence  Hustained  the    verdict. 
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The  oases  of  Wagera  v.  Diokey,  17  Ohio,    489,  and   Hioks  v. 
Person,  19  Ohio,  447,  are  regarded  as  deoisive  on  this  point." 

But  while  that  bears  in  general  terms  upon  the  main 
proposition,  it  is  not  perhaps  necessarily  direotly  applicable 
to  the  question  here.  Neither  is  the  oase  in  Cantwell  v. 
State,  18  0hi3  St.,  477,  480.  The  court,  however,  say,  in 
that  case:  *'A.s  to  the  third  ground  upon  which  a  new  trial 
was  sought,  so  far  as  it  relates  to  the  insufficiency  of  the  evi- 
dence to  sustain  the  verdict,  it  is  only  necessary  to  say  that 
we  cannot  review  the  action  of  the  court  below,  for  the  rec- 
ord does  not  affirmatively  show  that  all  the  evidence  given  to 
the  jury  was  embodied  in  the  bill  of  exceptions. 

**The  rule  on  this  subject  has  been  so  often  stated  in  the 
reported  decisions  of  this  court  that  it  need  nut  be  again  re- 
peated here." 

But  it  does  not  appear  that  the  precise  question  which 
arises  in  this  case  was  really  before  the  court  in  that  case. 

In  the  case  of  Ide  v.  Churchill,  14  Ohio  St.,  872,  878,  we 
find  this  statement:  ^*From  the  very  nature  of  this  except 
tion,  the  bill  of  expoptions  must  bring  before  the  reviewing 
court  all  the  evidence  acted  upon  in  the  court  below,  and 
upon  which  its  ruling  was  founded;  and  as  nothing  but  the 
record  can  be  regarded,  it  is  a  matter  of  course  that  the  bill 
of  exceptions  must  show  upon  its  face,  either  expressly  or 
by  necessary  implication,  that  it  contains  the  whole." 

In  Hicks  v.  Person,  19  Ohio,  426,  the  court  use  this  lan- 
guage on  page  446:  ''Before  this  court  can  determine  whether 
a  verdict  in  the  court  of  common  pleas  is  'against  evidence,' 
we  must  have,  not  a  part  only,  but  the  whole  evidence  which 
was  before  the  jury,  on  the  trial,  and  this  must  be  brought 
before  us  by  a  hill  of  exceptions,  made  part  of  the  record." 
And,  in  the  svUabus,  it  savs:  "It  must  be  embodied  in  the 
bill  of  exceptions,  or  in  some  manner  so  made  a  part  of  it, 
that  there  can  be  no  doubt  that  the  supreme  court  has  pre- 
cisely the  same  evidence  before  it  that  was  before  the  jury." 
But,  in  this  case  it  appear?d  that  there  was  a  great  portion 
of  it  omitted  from  the  bill  of  exceptions  which  might  well 
appear  to  have  been  exceedingly  valuable  as  bearing  upon 
the  main  features  of  the  case. 

But  in  Eastman  v.  Wight,  4  Ohio  St.,  157,  is  a  case 
which  we  think  more  nearly  applies  to  the  matter  in  hand. 
In  this  case  it  is  said:  "The  bill  of  exceptions  does  not  state 
that  all  the  evidence  given  at  the  trial  is  set  forth,  the  lan- 
guage of  the  bill  being  that  th^  witnesses  'testified  in  sub- 
stance' as  therein  set  forth — and  in  one  instance,  that  a  wit- 
ness, being  recalled,  'made  some  explanations  and   testified 
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in  Bubstanoe  as  follows.'  "  It  appeared  that  the  testimoDy 
was  preserved  except  that  infirmity — a  statemeDt  of  the  judge 
who  signed  the  bill  of  exoeptious  that  the  testimony  of  the 
witnesses  was  preserved  *'iu  substance"  in  the  bill,  and  the 
court  in  a  case  of  that  kipd,  with  that  sort  of  a  statement 
in  the  bill,  says  this — the  opinion  being  pronounced  by 
Judge  Rauney:  ''To  enable  this  court  torevi»3w  the  judgment 
of  the  court  below,  overruling  a  motion  for  a  new  trial,  be- 
cause the  verdict  is  claimed  to  be  against  the  evidence,  it 
a:ust  appear,  either  expressly  or  by  necessary  implication, 
that  the  bill  of  exceptions  contains  all  the  evidence  given  to 
the  jury  upon  the  trial.  This  has  been  the  constant  course 
of  decision,  and  is  affirmed  in  several  reported  cases. 
Kepner,  Adm'r.  v.  Sniveley,  Adm'r.,  19  Ohio,  296;  Walker 
V.  Lessee  of  Devlin,  2  Ohio  St.,  593. 

*' Indeed,  the  very  nature  of  the  inquiry  demonstrates  the 
absolute  necessity  of  the  rule.  No  question  of  law  is  in- 
volved, but  it  is  simply  an  appeal  from  the  jury  on  the  facts; 
and  without  having  th«  evidence  given  to  the  jury,  it  is  im- 
possible for  us  to  say  whether  it  justified  their  finding  or 
not." 

There  was  a  statement  analogous  in  some  respects,  we  will 
say,  to  the  statements  in  thjs  bill  of  exceptions. 

But  Railway  Co.  v.  Probst,  80  Ohio  St.,  104,  is  yet  more 
in  point,perhaps.  The  only  difficulty  with  the  bill  of  excep- 
tions in  that  case,  as  not  embodying  all  oi  the  testimony, 
was  this,  reading  from  page  107: 

**The  record  shows  that  the  whole  of  A.  Harris' deposition 
was  offered  in  evidence  to  the  jury,  and  that  the  substance 
only  of  that  deposition  is  carried  into  the  bill  of  exceptions. 
The  jury  hod  the  whole  of  Harris'  deposition  to  consider 
ai>d  weigh  in  making  up  the  verdict.  We  are  asked  tc  de- 
clare the  verdict  not  supported  by  the  evidence  in  the  case, 
when  we  are  furnished  with  but  the  substance  of  a  portion 
of  the  testimony.  This  is  not  enough.  The  reviewing  courts 
in  such  case,  must  have  all  the  testimony  that  was  produced 
and  used  on  the  trial  before  the  jury  set  cut  in  the  bill  of 
exceptions.  The  substance  only  of  any  part  of  the  testi- 
mony used  in  the  trial  will  not  meet  the  requirement  of  the 
rule. 

''This  doctrine,  on  the  question  of  reviewing  the  action  of 
the  lower  courts  ou  overruling  motions  for  new  trials,  early 
found  favor  in  Ohio.  In  the  case  of  Hicks  v.  Person,  19  Ohio 
St.,  426,  it  was  held:  '*It  must  be  embodied  in  the  bill  of 
exceptions,  or  in  some  manner  so  made  part  of  it,  that  there 
can  be  no  doubt  that  the  supreme  court    has    precisely   the 
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same   evidence    before    it    which  was    before    the    jury. '^ 

*'Thi8  rule  i8  supported  by  such  a  solid  rank  of  the  authori- 
ties iu  this  state  that  we  are  not  authorized  to  depart  in  any 
respect  from  it." 

Now,  the  statenient  of  his  bill  is:  '*As  other  testimony 
otYered  in  behalf  of  plaintiil  related  solely  to  the  character 
and  extent  of  plaintiff's  injury."  That  was  the  opinion  of 
the  judge  who  signed  the  bill  of  exceptions  and  those  who 
prepared  the  bill  for  his  signature;  the  statement  as  to  the 
ciiaracter  of  the  other  testimony,  but  it  indicates  that  there 
was  other  testimony  which  was  not  preserved,  and  from  the 
authority  of  Eastman  v.  VVight,  4  Ohio  St.,  157,  and  Rail- 
way Co.  V.  Prcbst,  80  Ohio  St.,  104,  where  the  judge  had 
made  the  statement,-  it  would  seem  to  us,  from  that  alone, 
that  the  proposition  is  strong  and  analogous  to  the  present 
case,  and  decisive  of  it.  Peradventure  the  reviewing  court 
may  have  had  the  same  opinion  in  regard  to  the  balance  of 
the  testimony  that  the  jury  may  have  had.  The  jury  may 
have  thought  that  that  testimony  omitted  by  the  bill,  which 
the  court  say  bore  upon  other  points,  in  fact  bore  upon  the 
principal  question,  and  this  court  if  it  were  before  us,  might 
come  to  the  same  conclusion.  We  think  that  the  rule  under 
the  authorities  is  so  absolute,  in  Ohio,  that  we  are  not  per- 
mitted in  this  state  of  the  record  tu  reverse  the  judgment 
for  this  reason,  although  it  is  of  no  moment  what  the  court 
think  of  the  strength  of  the  plaintiff's  case,  if  we  had  all  the 
testimony  before  us. 

There  is  one  authority,  in  28  Ohio  St.,  which  was  cited  to 
the  court. 

Whelan's  Ex'r.  v.  Kinsley's  Adm'r.,  20  Ohio  St.,  131, 
was  cited  as  indicating  that  the  rule  here  furnished  is  not 
necessarily  a  guide. 

We  think  that  the  court  was  not  considering  the  question 
that  is  raise!  in  this  case.  There,  the  court  fcund  that  the 
pleadings  entitled  the  plaintiff  torecover,and  having  certain 
testimony  before  it  and  not  finding  in  that  testimony  any-, 
thing  conflicting  with  th?  plaintiff's  position,  but  so  far  as 
it  went,  tending  to  support  it,  the  court  found  that  there  was 
no  error  in  the  action  of  the  court  below.  We  consider  that 
that  does  not  make  an  invasion  of  the  rule. 

Woolley  V.  Staley.  Tr^as.,  89  Ohio  St.,  854,  was  also  cited. 
The  last  clause  of  the  syllabus  is:  **8.  Where  a  bill  cf  ex- 
ceptions discloses  all  of  the  evidence  offered  on  the  trial, 
and  this  court,  upon  examination  thereof,  finds  that  all  the 
facts  which  such  evidence  in  any  degree  tends  to  prove  will 
not  sustain  the  judgment,  it  must  be  reversed." 
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The  supreme  oourt  in  this  oase  wasooDsideriDg  whether  cr 
not, in  view  of  the  law  that  did  not  require  them  to  jadge  of 
the  weight  of  the  testimony,  they  oould  reverse  a  case 
where  there  was  no  testimony  to  support  the  verdict, 
absolutely  no  testimony,  and  it  was  a  case  where  all  the  tes- 
timony was  preserved  by  the  bill  of  exceptions;  so  we  are 
unable  to  say  that  that  would  dispose  of  the  quention  here, 
and  we  think  the  judgmant  must  be  affirmed,  for  the  reasons 
stated.     No  penalty  will  be  adjudged. 


(Sixth    Circuit— Lucas  Co.,  O.,  Circuit   Court— Oct.  Term,    1894.) 

Before  BeDtley,  Hayoes  aod  Scribner,  JJ. 

THE  TOLEDO    CONSOLIDATED    STREET   RAILWAY    COM- 
PANY V.  FULLER  et  al. 

Street  Railroad— Passenger  riding  beyond  his  destination— 

(1).  Where  a  passenger  on  a  street  railroad  car  is  carried  beyond 
her  destination  in  consequeuce  of  the  failure  of  the  conductor 
to  notice  her  signal  to  stop,  she  still  remains  a  passenger,  and 
entitled  to  the  care  owing  by  the  ntreet  railroad  company  to  its 
passengers. 

Collision  of  street  car  with  locomotive  at  crossing— Presumption  of 

negligence — 

(2).  Under  the  rule  laid  down  by  the  supreme  court  in  Iron  A.  R. 
Co.  V.  Mowery,  36  Ohio  St.,  418,  a  charge  ay  the  court  in  an 
action  for  damages  received  by  paeseLger  of  a  street  railroad  car 
in  consequence  of  a  collision  of  the  car  with  a  locomotive  at  a 
railroad  crossing,  that  the  fact  of  the  injury  under  thecircum- 
stances  stated  put  the  railroad  company  prima  facie  in  the 
wrong  and  devolved  upon  it  the  burden  to  show  that  the  injury 
was  the  result  of  an  accident,  and  that  it  could  not  have  been 
prevented  by  the  exercise  of  that  reasonable  care  and  skill  which 
prudent  men  are  accustomed  to  employ  under  similar  circum- 
stances is  correct. 

Act  of  May  4,  IHSS—Car  and  horses  considered  as  one — 
(3).  Under  the  act  of  May  4,  1894.  88  O.  L.,  581,  requiring  street 
cars  to  stop  at  railroad  crossings  and  send  a  man  ahead  to  see 
that  the  tracks  are  clear,  the  car  and  the  horses  attached  to  it 
are  to  be  considered  as  one  in  calculating  the  distance  from 
the  railroad  track  at  which  the  street  car  is  required  to  stop  by 
the  statute. 

• 

Injury  by  negligence  of  Street  car  employes  and  Railroad  employes 

—Both  liable— 

(4).  Where  the  employes  on  a  street  car  fail  to  stop  the  car  at  a 
railroad  crossing  as  required  and  within  the  distance  from  the 
railroad  tracks  provided  by  the  act  of  May  4,  1891.  and  the 
gatekeeper  of  the  gates  provided  at  such  crossing  also  fails  to 
lower  the  gates  t^  prevent  the  car  from  crossing,  and  a  collision 
occurs  in  consequence  thereof  in  which  a  passenger  is  injured, 
both  the  street  R.  R.  Co.  and  the  Railroad  Co.  are  liable  for 
damage  s 

Error  tc  the  Court  of  CcmmoD  Pleas  of  Luoas  oouuty. 
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Haynes,  J. 

This  is  a  petition  in  error  filed  for  the  purpose  of  revers- 
ing the  judgment  cf  the  court  of  common  pleas,  in  a  case 
wherein  Mrs.  Fuller  was  plaintiff  and  the  plaintiffs  in  error 
were  defendants.  The  grounds  of  error  are  the  usual  ones, 
and  they  are  set  out  in  various  forms,  and  need  not  be  here 
stated. 

It  will  be  necessary  to  state  this  case  very  briefly,  and  1 
will  endeavor  to  do  it.  SuflBoe  it  to  say  that  Mrs.  Fuller 
sets  out  in  her  petition  that  on  January  9,  1892,  she  took 
passage  upon  the  street  railroad  cars  on  Monroe  street,  to 
ride  along  the  line  of  said  street  railway  on  Monroe  street, 
to  a  point  near  Smead  avenue,  near  which  she  resided.  She 
sets  out  that  as  she  arrived  near  that  point  she  signaled  to 
the  conductor  to  stop  the  car  to  allow  her  to  get  out,  but 
for  some  reason  the  car  was  not  stopped,  i)ut  proceeded  on 
down  to  where  th3  street  railroad  crosses  the  line  of  the  Lake 
Shore  road,  which  a  that  point  is  used  by  the  Michigan 
Central  Company  also,  under  some  arrangement  with  the 
Lake  Shore  Company.  She  claims  that  at  this  point  there 
should  have  been  lowered  a  gate,  which  was  placed  by  the 
railroad  company  in  position  to  be  lowered  across  the  street 
on  the  approach  of  a  train;  that  at  that  time  there  was  ap- 
proaching this  cros'^ing  a  train  along  the  tracks  of  the  Lake 
Shore  road,  which  train  was  owned  and  controlled  and 
operated  by  the  Michigan  Central  Railway  Co. ;  that  owing 
to  the  negligence  of  the  gateman  at  the  ciossing,  who  was  in 
the  employ  of  the  Lake  Shore  &  Michigan  Southern  Railway 
Company,  the  gates  were  not  dropped  at  the  time  they 
should  have  been.  She  claims  further  that  as  the  car  ap- 
proached the  railroad  crossing,  which  car  was  drawn  by 
horses,  that  tho  car  was  net  stopped  as  by  the  statute  of  the 
state  it  was  required  to  be,  and,  as  she  claims,  by  common 
law  it  was  required  to  be  stopped,  at  a  distance  of  at  least 
ten  feet  from  the  railroad  track;  but  that  the  driver  con- 
tinued right  forward,  and  was  passing  upon  the  track  with- 
out heeding  the  fact  that  his  conductor  bad  gone  forward  to 
give  him  the  necessary  rignal  as  to  whether  he  should  go 
forward  or  not.  That  as  the  car  approached  the  brack  of 
the  railroad  and  came  to  the  point  where  this  gate  is,  the 
gateman  at  that  time  suddenly  saw  the  approaching  train 
which  had  already  come  near  the  crossing;  that  right  at 
that  time  he  dropped  the  gate,  and  as  it  fell,  it  hit  one,  or 
perhaps  both  of  the  horses  upon  at  or  near  their  heads — hit 
them  at  any  rate — and  thereupon  the  horses  sprang  suddenly 
forward,  carrying  the  car  upon  the  track  of  the  railway  just 
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at  the  time  that  the  looomotive  approaohed  the  point  of  the 
oroasiDg,  and  that  at  that  point  the  locomotive  struck  the 
railway  oar,  moving  it  somewhat-— a  distance  of  perhaps  two 
or  three  feet.  The  niovement  was  thus  light,  because  it  was 
the  custom  of  the  railway  train  to  stop  at  that  point,  and 
while  it  usually^  ran  across  the  crossing, it  was  m  fact  stop- 
ped just  at  the  point  where  the  locomotive  hit  the  car.  Plain- 
tiff claims  that  she  was  sitting  in  the  car  yet,  as  a  passenger, 
and  that  she  heard  an  alarm,  and  immediately  started  to  go 
out  of  the  car,  and  passed  out  on  the  platform,  and  was  on 
the  platform  of  the  street  car  just  as  it  was  hit  by  the  loco- 
motive; that  she  was  thrown  to  the  ground,  and  in  conse- 
quence of  that  that  she  received  severe  injuries,  of  which 
she  complains;  that  she  was  bruised  upon  her  body,  had  a 
broken  rib,  and  injuries  that  have  disabled  her  ever  since  to 
some  extent  from'working  as  she  had  formerly  done,  and  has 
caused  her  to  suffer  pain  and  perhaps  sickness. 

Defendants,  by  propdr  averments  in  their  answers,    take 
issue  with  the  plaintiff  and  deny  any  aists  of  negligence. 

Upon  the  trial  of  the  case  the  testimony  of  the  witnesses 
tended  to  prove  in  substance  the  allegations  of  plaintiff's 
petition.  It  is  claimed,  however,  by  the  railway  companies, 
in  addition  to  the  matters  that  I  have  stated,  that  as  the 
street  car  approached  the  crossing,  an  employe  of  the  rail- 
road company,  to-wit,  the  station  agent,  or  some  person  con- 
nected with  the  station,  who  had  charge  of  the  delivery  of 
the  mail  bag  to  the  postoffioo  clerk  upon  the  train,  had 
passed  out  to  the  place  where  it  usually  stopped,  and  that 
brought  him  near  the  Hue  of  the  crossing,  and  he  saw  this 
car  coming  onto  the  track  just  as  h«  saw  the  locomotive  ap- 
proaching near  the  depot.  Thereupon  he  commenced  giving 
some  very  vigorous  signals,  both  by  callinej  at  the  top  of  his 
voice  and  by  moving  his  arm,  and  otherwise  attempting  to 
attract  the  attention  of  the  driver  of  the  street  car,  but  fail- 
ed to  do  so.  The  testimony  of  the  gatoman  tends  to  show 
that  the  train  was  perhaps  fifteen  or  twenty  minutes  late;: 
that  it  came  upon  the  track  of  the  Lake  Shore  road  at  a 
point  I  think  five  or  six  hundred  feet  north  of  this  crossing, 
and  perhaps  more  than  that;  and  that  his  custom  was  to- 
keep  watch,  and  at  the  time  when  it  came  upon  the  track  of 
the  Lake  Shore  road,  passing  off  the  tracks  of  the  Michigan 
Central  read  proper,  to  lower  tne  gate.  He  says  upon  this 
day  he  failed  to  lower  it  as  usual,  for  the  reason  that  inas- 
much as  the  train  was  late,  and  the  time  was  getting  to  be 
between  three  and  four  o'clock  in  the  afternoon  of  a  winter's 
day  in  January,  it  became  necessary  for  him   to  attend  to 
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his  lamps,  which  he  was  in  the  habit  of  Oieaning,  repairing, 
perhaps,  and  lighting,  and  setting  out  at  some  points  along 
the  line  of  the  traok  there  for  the  purpose  of  giving  light  to 
the  employes,  and  for  that  reason  he  did  not  see  the  train 
4intil  it  got  within  a  limited  distance;  that  then  he  started 
out  to  drop  the  gates,  and  he  saw  that  the  one  gate  had  hit 
the  horse  nearest  to  him,  somewhere  about  the  ear,  and 
fearing  that  if  he  kept  the  gate  in  that  position  it  might  in- 
jure the  driver  who  was  on  the  oar,  he  immediately  raised 
it,  and  the  oar  passed  along  the  traok  and  the  collision  oo- 
onrred. 

It  was  contended,  or  suggested,  perhaps,  in  the  argument 
by  plaintiff  in  error;  that,  strictly  speaking,  under  the  al- 
legations of  the  petition,  the  plaintiff  was  not  a  passenger 
upon  the  street  oar  at  the  time  that  accident  occurred.  There 
w.as  some  suggestion  that  she  had  passed  off  the  car,  and  if 
I  understood  the  matter  correctly,  some  suggestion  that  she 
passed  beyond  the  point  for  which  she  had  taken  passage; 
and  for  that  reascn,  under  the  allegations,  her  passage  had 
terminated.  We  think,  however,  under  the  evidence,  that 
there  can  be  no  question  but  what  she  was  at  the  timB  that 
they  arrived  at  or  near  the  crossing,  lawfully  a  passenger 
upon  the  street  car,  and  entitled  to  all  the  privileges  and 
immunities  of  a  passenger:  and  we  think,  in  the  light  of  the 
testimony,  that  the  jury  may  well  have  found  that  she  had 
not  alighted  from  the  car  at  the  time  that  the  collision  com- 
menced, and  that  she  was  till  a  passenger,  or  if  she  had 
alighted,  she  had  done  it  so  recently  and  so  immediately  in 
oonnection  with  the  whole  transaction  that  she  was  still  en- 
titled to  the  rights  of  a  pasfaenger.  There  was  a  lady  seated 
in  the  car  who  was  reading,  and  when  the  horses  started 
she  didn't  notice  them,  and  she  did  not  look  at  them  until 
the  locomotive  got  very  near  the  car.  She  then  happened  to 
look  around,  and  the  locomotive  was  immediately  upon 
them.  She  was  sitting  at  the  forward  3nd,  and  she  oast  her 
eyes  to  the  rear  end  of  the  car,  and  noticed  that  all  but  one 
man  had  get  out  of  the  car,  and  she  herself  started  to  arise 
and  do  the  same  thing,  but  before  she  had  scarcely  made  a 
movement  towards  it  the  locomotive  had  struck  the  oar. 

There  was  no  argument  submitted  to  us  that  the  verdiot 
was  not  sustained  by  sufSoient  evidence,  but  the  attention 
of  counsel  was  confined  more  to  the  charge  of  the  court.  It 
was  very  earnestly  contended  that  the  charge  of  the  court 
was  erroneous,  especially  in  giving  what  was  known  as  the 
second  request  of  the  plaintiff.  The  plaintiff  fell  into  the 
habit,  wbioh  is  sometimes  fallen   into  by  attorneys,   of  re- 
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questing  propositions  that  may  be  found  in  the  syllabi 
of  some  oase  decided  by  the  supreme  court,  without  properly 
adjusting  them  to  the  condition  of  the  oase,  so  that  they 
come  betore  us  in  somewhat  cf  an  awkward  manner.  The 
court  gave  to  the  jury  among  others,  plaintiff's  second  re- 
quest, modified  to  read  as  follows: 

''It  being  admitted  that  the  defendant,  The  Toledo  Con- 
solidated Street  Railway  Company,  is  a  carrier  of  passen- 
gers, if  the  jury  find  that  on  the  cocasion  mentioned  in  the 
petition  the  plaintiff  was  a  passenger  of  defendant's  car, 
having  paid  her  fare  as  stated,  it  was  the  duty  of  the  de- 
fendant, The  Toledo  Consolidated  Street  Railway  Company, 
to  carry  her  safely  to  her  point  of  destination.  The  failure 
thus  to  do  put  the  defendant,  The  Toledo  Consolidated 
Street  Railvray  Company,  prima  facie  in  the  wrong,  and  the 
burden  of  proof  devolves  upon  it  to  show  that  the  injury 
was  the  result  of  an  accident,  and  that  it  could  not  have 
been  prevented  by  the  exercise  of  that  reasonable  care  and 
skill  which  prudent  men  are  accustomed  to  employ  under 
similar  circumstances." 

It  was  claimed  among  other  things  that  in  giving  this 
charge,  especially  in  giving  the  charge  that  the  company 
was  under  the  obligation  to  carry  her  safely  to  that  point, 
it  violated  the  general  rules  that  govern  the  conduct  and 
liability  of  railway  companies  or  common  carriers,  and 
really  made  them  the  insur^^r  of  the  safety  of  the  passenger, 
while  they  were  only  bound  to  use  a  certain  degree  of  care 
for  the  purpose  of  carrying  the  passenger  safely,  or  for  the 
protection  and  care  of  the  passenger,  and  in  that  respect  it 
had  increased  the  duty  and  obligations  of  the  railway  com- 
pany beyond  that  which  the  law  ordii^arily  imposes  upon 
them;  and,  taken  in  connection  with  another  charge  that  I 
shall  read  later  on,  it  is  claimed  that  it  was  virtually  a 
charge  to  the  jury  to  return  a  verdict  for  the  plaintiff  as 
against  the  defendants.  Wer  were  very  much  impressed  with 
the  arguments  of  counsel  made  at  the  time  of  the  hearing  in 
this  court,  but  our  duty  has  been  very  much  abridged  by 
the  decision  that  was  referred  to  by  counsel  for  plaintiff^  in 
error  as  well  as  counsel  for  defendant  in  error.  Iron  R.  R. 
Co.  V.  Mcwery,  86  Ohio  St.,  418.  In  this  oase,  upon  an  ex- 
amination of  it,  we  find  that  the  court  of  common  pleas  up- 
on the  trial  in  that  court,  had  given  to  the  jury  a  proposi- 
tion substantially  in  the  language  of  the  proposition  that 
was  given  by  the  court  in  this  case  at  bar.  We  have  com- 
pared thom,  and  they  seem  to  be  substantially  the  same.  In 
that  case  he  plaintiff  below  had  taken  passage  upon  the  rail- 
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road  of  the  defandant  compaDy,  and  ridden  from  the  oity  cf 
IroiitOD  to  a  plaoe  called  Etna  station,  and  the  train,  it 
seems,  was  stopped  on  the  road  on  account  of  some  cattle 
that  had  strayed  upon  the  track,  and  as  the  locomotive 
again  started  a  coupling  broke  or  gave  way,  leaving  the  car 
in  which  the  plaintiff  was  riding,  standing  on  the  track. 
In  the  course  of  from  eight  to  ten  minutes  a  coal  trair,  be- 
longing to  defendant,  came  up  behind  and  ran  into  the  rear 
car  of  the  standing  cars,  causing  an  injury  to  the  plaintiff. 
Judge  Boynton,  in  delivering  the  opinion  of  the  court,  says, 
on  page  421 : 

"This  is  a  petition  in  error  by  the  plaintiff,  to  reverse  the 
judgment  cf  the  district  court  for  wrongfully  affirming  the 
judgment  of  the  court  of  common  pleas  for  alleged  error  in 
the  charge  of  the  court  to  the  jury;  and  a  cross-petiticn  in 
error  by  the  defendant  in  error  to  reverse  the  finding  of  the 
district  court  that  the  judgment  rendered  on  the  verdict  was 
excessive,  and  that,  consequently,  the  judgment  ought  to  be 
reversed,  unless  he,  the  defendant  in  error,  would  remit  the 
amount  of  the  judgment  in  excess  of  $1,500. 

'*  Whether  a  presumption  of  negligence  arises,  in  all  casos, 
against  a  railroad  company,  from  the  mere  fact  that  an  ac- 
cident has  occurred  from  which  a  passenger  receives  an  in- 
jury while  being  carried  over  the  road  of  the  compsny,  is  a 
question  not  arising  in  the  present  case,  and  therefore  is  not 
determined;  but  where  an  injury  results  to  a  passenger  from 
a  collision  of  the  trains  cf  the  company,  we  have  no  doubt 
that  a  prima  facie  presumption  cf  negligence  arises  against 
the  company,  and  that  unless  the  company  relieves  itself 
from  liability  by  showing  that  the  injury  did  not  result 
from  its  carelessness,  or  by  showing  contributory  negligence 
upon  the  part  of  the  passenger,  judgment  should  be  rendered 
against  it.     To  this  effect  the  authorities^  seem  uniform. 

*'We  therefore  think  the  court  did  not  err  in  charging  the 
jury  that  the  burden  of  proof  was  on  the  defendant  below, 
to  establish  the  fact  that  the  injury  did  not  result  from  its 
negligence." 

And  the  judgment  was  affirmed.  It  will  be  perceived  that 
while  the  court  laid  d«)wn  the  doctrine  that  where  the  injury 
results  from  a  collision  between  the  trains  of  the  company, 
the  burden  thus  is  thrown  upon  the  defendant  company  to 
show  that  it  had  not  been  guilty  of  any  acts  of  contributory 
negligence,  or  any  acts  showing  negligenoe  on  its  part;  yet 
while  it  makes  that  statement,  the  charge  of  the  court  as 
given  was  an  universal   charge  as  it  was  in  the  case  at  bar: 

"It  being  admitted  that  the  defendant  is  a  carrier  of  pas- 
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«eDger8,and  that,  on  the  oooasion  mentioned  in  the  petition, 
the  plaintiff  was  a  passenger  on  defendant's  train,  having 
paid  his  fare  as  stated, it  was  the  daty  of  defendant  to  uarry 
him  safely  to  the  point  of  his  destination  without  injury." 

For  one,  I  should  be  very  much  inclined  to  reverse  a  case 
where  a  charge  of  that  kind  was  given,  even  although  the 
facts  were  such  as  are  set  forth  in  Iron  R.  R.  Co.  v.  Morey, 
supra,  for  this* reason:  that  it  states  an  universal  proposi- 
tion,and  the  jury  might  not  properly  apply  it,  if  it  were  not 
charged  in  regard  to  the  nature  of  tho  rule  of  law,  or  the 
exceptionR  to  it,  or  the  limit  put  upon  it  by  the  supreme 
court  in  this  case.  But  the  supreme  court,  with  that  charge 
before  it,  without  anything  further,  so  far  as  I  can  see  to 
modify  or  to  qualify  that  charge  in  any  way,  did  affirm  tho 
judgment  of  the  court  of  common  pleas,  because  upon  the 
facts  of  the  case,  if  the  rule  of  law  had  been  stated  just  in 
accordance  with  the  facts  of  the  case,  the  burden  of  proof 
would  have  been  shifted  upon  the  defendant.  In  R.  R.  Co. 
V.  Walrath,  88  Ohio  St.,  462,  that  case  is  referred  to,  but  it 
does  not  threw  a  great  deal  of  light  upon  the  first  part  of  the 
proposition,  as  to  whether  that  is  the  universal  rule.  This 
is  a  case  where  a  party  had  taken  a  berth  in  a  sleeping  car 
and  during  the  evening,  while  he  was  sitting  in  his  proper 
seat — that  upon  which  his  berth  was  to  be  prepared  for  the 
night — the  upper  portion  of  the  car  fell  upon  his  head  and 
injured  him  seriously.  On  the  trial  of  that  case  in  the  court 
below,  the  court  had  charged  the  jury  that,  **A  mere  state- 
ment that  a  person  was  injured  while  riding  on  a  railway, 
without  any  statement  of  the  character,  manner  or  circum- 
tances  of  the  injury,  does  not  raise  a  presumption  of  negli- 
gence on  the  part  of  the  railway  company.  But  if  the  char- 
acter, manner,  or  circumstances  of  the  injury  are  also  stated, 
such  statement  may  raise,  on  the  one  hand  a  presumption 
of  such  negligence,  or,  upon  the  other,  a  presumption  that 
there  was  no  such  negligence.  If  the  plaintiff  was  in  fact 
injured  while  sitting  in  his  proper  place,  by  the  falling  on 
his  head  of  the  upper  berth,  while  said  upper  berth  ought  to 
have  remained  in  place  above,  such  fact  raises  a  presump- 
tion, in  this  cuse  of  negligence,  for  which  the  defendant  is 
liable."  That  case  was  a^rmed,  and  the  charge  of  the  court 
was  approved.  They  refer  to  the  Mowery  case,  stating  that 
the  general  question  was  carefully  considered  in  Iron  R.  R. 
Co.  V.  Mowery,  supra,  and  we  think  the  principle  of  that 
case  sustains  the  court  below  in  the  charge  given  and  in 
refusing  the  charge  requested. 

In  Huff  V.  Austin,  46  Ohio  St.,  886,  reference  is  made  to 
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the  Mowery  ease  by  the  judge  who  delivered  the  opinioD,  and 
the  broad  statement  is  made  there  that,  **The  fact  of  injury 
having  been  suffered  by  any  one  while  upon  a  railroad  ccm- 
panys'  train  as  a  passenger  should  be  regarded  as  prima 
facie  evidence  of  the  liability. "  That  I  think  is  not  sup- 
ported by  the  case  of  Iron  R.  R.  Co.  v.  Mowery,  .supra.  In 
this  case  the  question  that  was  before  the  court  was,  whether 
the  proof  offered  in  a  case  where  a  party  was  sued  for  in- 
juries wbich  resulted  from  the  explosion  of  a  boiler,  that  the 
boiler  had  exploded,  made  prima  facie  a  presumption  of 
negligence  on  the  part  of  the  defendant,  the  owners  of  the 
building  in  which  the  boiler  was  situate,  who  were  operat- 
ing the  boiler.  The  supreme  court  held  that  it  did  not,  the 
statement  in  the  syllabus  in  Huff  v.  Austin,  supra,  being  as 
folloirs:  '*That  in  an  action  for  damages,  the  mere  fact  cf 
the  explosion  did  not  raise  a  prima  facie  presumption  of 
negligence  on  the  part  uf  defendants.'*  The  judge,  in  de- 
livering the  opinion  of  the  supreme  court,  says,  on  page 
890: 

'*By  reason  of  reliance  for  personal  safety,  of  passengers 
upon  the  carrier,  and  of  the  high  degree  of  care  and  dili- 
gence which  the  law  requires  towards  those  with  whom  there 
is  a  relation  of  trust  and  uonfidencej  courts  hkve  held  that, 
the  fact  of  injury  having  been  suffered  by  any  one  while  up- 
on a  railroad  company's  train  as  a  passenger  should  be  re- 
garded as  prima  facie  evidence  of  the  liability." 

That  is  a  broader  statement  than  that  in  Iron  R.  R.  Cc. 
V.  Mowery,  supra,  warranted. 

Another  charge  that  was  given  was  this: 

'*6y  the  words  of  the  statute,  'from  the  crossing',  means 
that  the  car  and  the  horses  are  to  be  treated  as  one;  and 
that  the  cars  and  the  horses  as  a  whole  must  be  brought  to 
a  full  stop  not  less  than  6fty  feet  from  ths  railroad  track." 

The  court  approved  of  this  request,  and  that  is  alleged  as 
a  ground  of  error;  and  the  contention  on  the  part  of  the 
plaintiffs  in  error  here  is  ^hat  under  the  statute  only  the  car 
is  required  to  be  stopped  within  the  distance  named  by  the 
statute,  t6-wit:  ten  feet  from  the  railroad;  and  that  it  does 
not  cover  thn  horses  in  case  of  a  street  railway  company 
which  operates  its  oars  by  means  of  horses.  The  statute 
that  is  referred  to  is  the  act  of  May  4,  1891,  and  it  is  entit- 
led: '*  An  act  to  provide  for  the  safety  of  street  cars,  cros- 
sing one  another's  tracks,  and  the  tracks  of  steam  rail- 
ways."  The  first  section  provides  in  regard  to  street  railway 
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oroBsiDgB  where  the  tracks  are  at  a    ocmmon    grade.      The 
second  sectiou  provides: 

*'That  whenever  the  tracks  of  any  stieet  railroad  in  this 
state  cross  the  tracks  of  any  steam  railway  at  grade,  the 
street  railway  company  operating  said  line  of  cars  shall 
cause  their  street  cars  to  come  to  a  full  stop  not  nearer  than 
ten  feet  nor  further  than  6fty  feet  from  the  crossing,  and 
before  proceeding  to  cross  said  steam  railway  tracks,  shall 
cause  some  person  in  their  employ  to  go  ahead  of  said  car 
or  cars  and  ascertain  if  the  way  is  clear  and  free  from  dan- 
ger for  the  passage  of  said  street  cars,  and  said  street  rail- 
road cars  shall  not  proceed  to  cross  until  signaled  so  to  do 
by  such  person  so  employd  as  aforesaid,  or  said  way  is  clear 
for  their  passage  over  said  tracks." 

In  the  third  section  it  provides  for  penalties  against  em- 
ployes who  shall  violate  the  provisions  of  the  statute;  also 
provides  fcr  a  persoualliability  on  the  part  of  said  employes; 
also  provides  that  ''The  company  in  whose  employ  such  per- 
son having  charge  of  said  car  or  oars  is,  as  well  as  thn  per- 
son himself,  shall  be  liable  in  damages  to  any  person  or  per- 
sons injured  in  per&on  or  property."  Then  there  is  a  clause 
here  in  brackets  ''Having  charge  of  such  car  or  cars,"  and 
then  the  words  "As  aforesaid."  I  think  I  will  leave  out  the 
brackets  and  say  "person  cr  property  as  aforesaid. "  I  don't 
quite  understand  what  the  balance  of  tliat  means.  We  have 
given  consideration  to  this  charge  and  to  the  arguments  of 
counsel,  and  I  don't  know  that  we  have  any  decisions  to 
guide  us  in  regard  to  the  decision  of  the  question;  but  after 
deliberating  upon  it  and  discussing  it,  and  giving  it  oar 
best  judgment,  we  have  come  to  the  conclusion  that  a  fair 
construction  of  that  statute,  taking  into  consideration  the 
objects  and  purposes  for  which  it  is  passed  and  the  conse- 
quences that  are  liable  to  follow  from  a  disobedience  of  it, 
will  be  that  the  horses  attached  should  be  taken  as  a  part  of 
the  carnage,  if  I  may  use  that  word;  that  is  to  say,  when  it 
speaks  of  the  car,  it  speaks  not  only  of  the  car  proper,  but  of 
the  whole  arrangement  by  which  the  car  is  carried  forward 
— by  which  the  passenger  is  carried,  and  by  which  the  re- 
sults are  attained  fcr  which  the  car  is  intended,  to-wit:  the 
carriage  of  passengers  from  point  to  point,  and  for  the  pro- 
tection of  passengers.  The  evil  is  quite  as  actual,  it  seems 
to  U9,  from  driving  horses  within  ten  feet  of  the  line  of  the 
road  as  from  driving  the  car  itself.  It  i^  said,uf  course,  that 
the  horses  might  be  turned  to  the  right  or  to  the  left,  and 
then  the  car  go  that  distance;  but  it  seems  to  us  that  a 
broad  and  fair  view  of  it  is  to  take  the  whole  carriage   into 


TOL   xviL        CIRCUIT  COURTS  OF  OHIO.  571 

Toledo  CoDsolidated  Street  Railway  Company  v.  Fuller  et  al. 

ooDsideratioD — the  horses  that  draw  it  and  the  oar  that  car- 
ries the  passengers — and  that  the  intention  of  the  legisla- 
ture was  that  that  instrumentality  should  not  bo  brought 
within  a  oertain  distanoe  of  a  railroad  until  the  observer  was 
sent  ahead  fiom  the  oar  and  signaled  baok  thai  the  track 
was  clear  for  the  passage  of  the  oar;  and  that  for  the  pur- 
pose of  preventing  any  injury  by  a  person  carelessly  or  neg- 
ligently driving  upon  a  railway  track. 

This  charge  having  ^een  given,  it  brings  us  back  to  the 
resolution  of  the  other  charge,  and  to  the  question  whether 
within  the  principle  of  tfle  decision  in  Iron  R.  R.  Co.  v. 
Mowery,  €upra,  error  intervened  of  which  the  plaintiffs  in 
error  can  avail  themselves  upon  this  position  in  error.  By 
some  regulation  either  of  the  council  of  the  city  or  the  state 
authorities,  possibly  by  both,  it  would  seem  that  a  gate  is 
required  to  be  kept  by  the  railroad  companies  at  this  cross- 
ing, or  at  any  rate  it  is  kept.  It  is  kept  for  the  purpose  of 
preventing  persons  from  driving  upon  the  tracks  when 
tiains  are  approaching,  and  as  a  matter  of  course,  for  the 
protection  of  persons  who  are  passing  along  the  street.  The 
supreme  court  were  called  upon  to  pass  upon  an  injury  which 
resulted  tp  a  party,  and  the  rights  of  a  person  who  was  driv- 
ing, and  the  rights  of  the  lailroad  company  and  the  liabili- 
ties of  the  railroad  company,  a  short  time  since  in  Railway 
Co.  V.  Schneider,  45  Ohio  St.,  678;  and  it  says  in  the  third 
syllabus  in  the  case: 

**3.  When  gatemen  are  maintained  at  such  crossings,  it 
is  their  duty  to  observe  the  tracks  and  know  when,  on  ac- 
count of  trains  cr  engines  thereon,  it  becomes  dangerous  for 
persons  to  cross,  and  when  it  is  so,  to  close  the  gates  and 
k.eep  them  closed  to  prevent  persons  from  going  upon  the 
tracks  so  long  as  the  danger  continues;  and  when  the  tracks 
are  clear,  cr  persons  may  cross  without  danger  from  passing 
oars  and  locomotives,  then  to  open  the  gates  and  keep  them 
open  to  enable  persons  to  ornss,  so  long  as  it  is  safe  for  them 
to  do  so,  but  no  longer.  Persons  approaching  the  crosping 
or  about  to  cro^js  have  the  right  to  presume,  in  the  absence 
of  knowledge  to  the  ccntiary,  that  the  gatemen  are  prv^perly 
discharging  their  duties,  and  it  is  not  negligence  on  their 
part  to  act  en  the  presumption  that  they  are  not  exposed  to 
dangers  which  can  rise  cnly  from  disregard  by  the  gatemen 
of  their  duties.  Hence  an  open  gate  with  the  gateman  in 
charge  is  notice  of  a  clear  track  and  safe  crossing,  and  in 
the  abse  .ce  of  other  circumgtanoes,  when  the  gates  are  open 
and  the  gatemen  present,  it  is  not  negligence  in  persons  ap- 
proaching the  crossing  with  teams  to  drive  at  a  trot,  or  pass 
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on  to  the  traoks  tbrcugb  the  opeu  gates  without  stopping  to 
listen,  though  the  view  of  the  traoks  on  either  side  of  the 
crossing  is  obstructed;  nor  in  such  oase  is  their  failure, 
when  at  a  distance  of  twenty-five  feet  from  the  track,  to 
look  for  locomotives  one  hundred  and  fifty  feet  or  mere 
from  the  crossing,  negligence,  though  they  could  have  been 
seen." 

As  I  have  stated,  as  this  oar  approached  the  crossing  the 
gates  were  not  lowered  as  soon  as  they  should  have  been, 
and  there  was  unquestionably  a  dereliction  on  the  part  cf  the 
gateman  in  watching  for  that  train.  '  It  was  late,  and  liable 
to  approach  at  any  moment.  He  was  negligent  in  not  see- 
ing it  and  dropping  the  gates  so  as  to  prevent  any  person 
crossing.  He  says  that  as  he  went  out  there  was  a  oar 
crossed,  called  '"saltoar:"  that  is  to  say,  a  car  that  was 
used  by  the  employes  of  the  road  in  spreading  salt  upon  the 
track  of  the  railroad.  He  says  that  ho  commenced  to  drop 
the  gate  as  soon  as  he  could  after  this  salt  car  passed.  There 
4B  contradictory  testimony  in  relation  to  the  position  of  that 
car.  So  far  as  the  street  car  is  concerned  and  the  driver  of 
it,  as  the  car  approached  the  track  the  conductor  got  off  the 
car  and  started  around  to  the  south  of  the  car,  as  1  under- 
stand it,  that  he  had  got  off  of.  The  salt  car  had  come  up 
to  the  double  track.  He  proceeded  in  that  direction  in  the 
performance  of  a  duty,  and  had  got  up  somewhere  on  the 
line  of  the  heads  of  the  horses  at  the  time  the  gates  bad 
commenced  to  fall,  but  had  not  yet  reached  the  railroad 
track.  The  driver  was  on  the  front  of  the  car,  and  it  was 
eaid  by  one  of  the  witnesses  that  he  jumped  off  the  oar  as 
he  saw  the  gates  falling.  His  own  testimony  is  that  he  did  not 
jump  off  until  the  horses  had  jumped  past  the  track,  about 
the  time  the  injury  occurred.  There  is  testimony  tending  to 
show  that  the  brakes  were  set  upon  the  car  as  they  were 
found  after  the  accident,  and  that  they  were  perhaps  B<^t  be- 
fore the  oar  got  upon  the  track.  But  the  testimony  all 
shows  that  the  horses  were  proceeding  and  the  driver  was 
not  stopping  them — that  is,  he  did  not  bring  them  to  a  dead 
stop.  There  was  one  thing  occurred  that  was  cut  of  the  usual 
and  ordinary  course,  to-wit:  this  employe  of  the  railway 
company,  who  bad  charge  cf  the  mail  bags,  was  making  dili- 
gent efforts  to  stop  this  driver  from  driving  his  car  upon 
the  railroad  track.  If  I  remember  right, there  was  a  person 
from  the  other  side.  There  was  also  this  statute  that  pro- 
hibited the  passing  of  a  car  beyond  a  point  within  ten  feet 
of  the  track  until  the  conductor  should  signal  for  it  to  come 
crward.     This  statute  is  passed  without  any  regard   to  the 
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faot  that  gates  are  to  be  kept  at  orossiugs  by  railway  com- 
panies. It  is  a  regulation  that  is  quite  general,  and  I  believe, 
by  the  statu^.es  cf  the  state,  is  to  some  extent  under  the  con- 
trol of  the  commissioner  of  railroads.  Now  then,  what  is 
the  situation  in  regard  to  the  charge  of  the  court?  We  are 
cf  opinion  thatunder  the  situation  and  the  facts  of  the  case  as 
here  stated,  the  driver  of  the  street  oar  driving  the  car  up- 
on the  track,  as  he  did,  there  was  negligence  on  the  part  of 
the  street  railway  ccmpany  such  as,  under  this  rule,  would 
cast  the  burden  upon  it  tc  show  that  there  was  no  neglig^^nce 
on  its  part,  or  that  it  had  used  ordinary  care.  We  have 
taken  into  consideration  the  argument  of  counsel,  the  decis- 
ions of  the  supreme  court  and  the  rules  laid  down  there  by 
them ;  we  have  read  the  case  that  was  cited  by  counsel  from 
the  W^ashington  Heports;  but  we  think  that  the  rule  that 
should  govern  in  this  case  falls  within  that  latter  clause  of 
the  decision  of  the  supreme  court  in  Iron  R.  R.  Co.  v. 
Mowery,  supra,  and  in  the  cases  that  are  there  referred  to; 
and  the  rule  is  substantially  this:  that  where  the  negligence 
occurs  by  the  collision  of  the  oars,  by  the  breaking  of  ma- 
chinery, or  by  any  act  that  is  done  by  the  railway  tsompany, 
or  by  the  employes,  which  has  contributed  to  the  injury 
which  is  complained  of,  the  burden  of  proof  should  be  upon 
the  defendant  railway  company. 

Under  this  view  of  the  case,  and  under  that  decision,  and 
the  prominence  of  that  decision,  and  considering  the  man-* 
ner  in  which  it  was  affirmed  by  the  supreme  court,  we  do 
not  feel  at  liberty  to  reverse  this  case.  We  think  that  if 
counsel  for  the  railway  company  seek  to  challenge  that  de- 
cision, or  the  results  of  it,  it  should  be  before  the  tribunal 
itself  which  made  the  decision,  and  allow  them  to  change  or 
modify  it,  if  they  pee  fit  to  do  no. 

Some  question  was  made  with  regard  to  the  liability  of 
the  steam  railway  company;  but  under  the  decision  that  I 
have  already  read,  in  Railway  Go.  v.  Schneider,  supra,  we 
do  not  see  how  the  two  companies  can  escape  liability;  at 
least  we  think  the  jury  was  right  in  holding  that  they  were 
liable  for   negligence  oontribating  to  this  accident. 

We  therefore,  on  the  whole  view  of  the  case,  affirm  the 
judgment  of  the  court  of  common  pleas,  but  will  certify 
reasonable  grounds  for  taking  the  case  to  this  court,  and  the 
case  will  be  remanded  in  the  usual  form. 

Plaintiffs  in  error  except. 


•     \ 
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(Sixth  Circuit— Lucas  Co.,  O.,  Circuit  Court— March    Term,  1890) 

Before  ScribDer,  Bentley  aod  Haynes,  JJ. 

TOLHDO  BOARD  OF  EDUCATION  v.  THE  CITY  OF  TOL- 
EDO FOR  USE  OF  COGHLIN. 


Assessment  of  8c?iool  property  Jor  sidewalks  and   sewers   in    front 

Ofit" 

School  property  in  a  city  school  district  is  chargeable  for  an  ass  sb- 
ment  by  the  front  foot  under  our  statutes  for  a  sidewalk  in 
froDt  tnereof,  or  for  a  sewer,  and  the  board  of  education  has  to 
pay  thesaoce. 

Rr(This  oase  was  reversed  by  supreme  court,  holding  that 
the  school  property  cannot  be  assessed  for  the  expense  of 
constructing  a  sidewalk  or  sewer  in  the  street  in  front  there- 
of, but  that  the  amount  has  to  be  paid  out  of  the  general 
fund  of  the  city,  48  Ohio  St.,  84,  87.) 


(Sixth  Circuit— Lucas  Co.,  O.,  Circuit  Court— October  Term,  1897.) 

Before  King,  Haynes  and  Paricer,  J  J. 

THE  MICHIGAN  CENTRAL  RAfLROAD  COMPANY  v.  MARY 

SHEA,  Adm'x.,  etc. 

Rules  of  R,  R»   Co.— Violation  of^  as  cause  of  injury  to  employe— 

The  non-observance  of  one, of  the  rules  of  a  railroad    company  will 

not  of  itself  render  the  company  liable  for  injury  to  one   of    its 

braliemen  unless  it  is  shown    that    the    dispensing    with    such 

rule  of  the  company  was  the  proximate  cause  of  the  injury. 

•   (Affirmed  by  Supreme  Court  without  report,    39  Bulletin,  173:    58 
Ohio  St.,  689.) 

Haynes,  J. 

A  petition  in  error  has  been  filed  by  the  Michigan  Cen- 
tral Bailroad  Co.  in  this  case  for  the  purpose  of  reversing 
the  judgment  of  thf^  court  of  common  pleas,  rendered  iu 
favor  of  Mary  Shea,  administratrix  of  the  estate  of  William 
Shea,  deceased,  against  the  defendant  in  the  court  of  com- 
mon pleas.  Mary  Shea,  as  administratrix,  brought  suit  in 
the  court  of  common  pleas  against  the  Michigan  Central 
Railway  Co.  and  the  Wheeling  &  Lake  Erie  Railway  Co., 
for  alleged  negligence  that  had  caused  the  death  of  William 
Shea,  who  was  a  brakeman  upon  the  train  of  the  Wheeling 
&  Lake  Erie  Railway,  upon  a  line  of    railroad    within    the 
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limits  of  the  city,  either  upon  the  approaches  to  or  apon  the 
road  itself,  of  a  line  known  as  the  Belt  Railway  Co.  The 
issues  were  joined  in  the  case,  and  it  proceeded  to  trial  in 
the  court  below,  and  at  the  conclusion  of  the  testimony  the 
court  directed  a  dismissal  of  the  case  as  to  the  Wheeling  & 
Lakp  Erie  Railway  Co.,  and  the  case  then  proceeded  against 
the  Michigan  Central  Railway  Co.  to  final  judgment,  and 
it  is  only  with  the  evidence  as  bearing  upon  the  Michigan 
Central  Railway  Co,  and  the  judgment  against  it  that  we 
have  to  do  in  this  case.  A  motion  for  a  new  trial  was  filed, 
and  the  same  was  overruled.  The  principal  grounds  urged 
for  a  new  trial  were  that  the  verdict  was  not  sustained  by 
sufficient  evidence,  and  was  contrary  to  law.  These  are  the 
sole  questions  that  are  submitted  for  our  consideration  by 
the  railway  company  upon  its  argument  here. 

The  point  where  this  injury  took  place  is  where    a    spur, 
or  curve  rather,  of  the  railway  company  connects,    as  I  un- 
derstand,  the  main  line  of  the  Wheeling  &  Lake  Erie    with 
the  Michigan  Central  Belt  Line.     Shea  was  a  brakeman  up- 
on a  train  of  sixteen  cars  which   was  being    backed  by    the 
Wheeling  &  Lake  Erie  Railway  Co.     from    its    main    line 
around  onto  the  Belt.     The  train  was  a  Wheeling   &   Lake 
Erie  train,  and  the  men  upon  it  were   all    employes  of   the 
Wheeling  &  Lake  Erie  Co.     The  train    was    backing  at   a 
rate  of  about — the  witnesses  vary — from  five  or  six  miles  an 
hour  to  twenty  miles  an  hour.     The  grade  was  slightly    an 
up  grade.     The  train  had  crossed  Mud   creek    bayou,    and 
was  approaching  what  is    known    as    Manhattan   crossing, 
which  is  the  road  leading  to  the  old  town  of   Manhattan,  at 
or  near  the  banks  of  Ten  Mile  creek.     The  Michigan  Cen- 
tral Railroad  Co.  had  some  men  employed    in    putting   in 
some  interlocking  switches  in  the  Belt  Line    road,  and    in 
putting  in  those  switches  the}  had  loosened  one  of  the  rails 
of  the  track,  and  perhaps  they  had  taken  it  out,     and    had 
replaced  it  and  had  partly    fastened    it.     Some    cars    had 
passed  over  it,  but  it  was  not  fully  fastened  in  place,  when 
the  person  in  charge  of  it  saw  this  train  coming,  some  hun- 
dreds of  feet  away,  and  directed  one  of  his  employes,    who 
was  some  two  hundred  feet  from  him,  to  go  down  and  give 
notice  to  the  coming  cars  of  the  danger.     This  man  started 
off  on  a  trot,  as  he  calls  it,  and  proceeded  down  to  a   point 
near  the  Manhattan  crossing,  and  when  he  was    quite   near 
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the  train  he  then  gave  a  signal,  which  was  responded  to  by 
Shea,  his  position  as  brakeman  being  npon  the  rear  end  of 
the  train — being  in  advance  an  the  train  was  backing  up. 
Shea,  in  the  presence  of  this  witness,  repeated  that  signal, 
and  as  he  repeated  it,  seized  hold  of  the  brake  wheel  and 
gave  it  a  turn,  or  a  partial  turn,  and  as  he  did  so  went  ofiF 
of  thd  car  and  underneath  it,  and  was  run  over  by  some  of 
the  cars  before  they  were  stopped.  The  allegations  in  the 
amended  petition  in  regard  to  the  acts  of  negligence  were, 
generally,  two — cna,  that  the  company  had  not  sent  back 
any  flag,  or  notice,  or  placed  any  flag  or  notice  along  the 
side  of  the  track  to  give  notice  to  those  cars  coming  that 
there  was  a  rail  taken  up;  secondly,  that  it  was  the  duty  of 
the  engineer  on  that  train,  and  of  the  conductor,  to  stop 
their  train  two  hundred  or  eight  hundred  feet  from  the  rail- 
road crossing;  that  the  conductor  and  engineer  omitted  to 
do  that,  and  that  as  the  result  of  that  the  train  was  stopped 
suddenly,  and  the  decedent  was  thrown  ofif.  The  only  al- 
legation we  can  see  against  the  Michigan  Central  Bailway 
Co.  is  that  that  it  did  not  send  back  or  cause  to  be  placed 
some  sort  of  a  flag  a  sufficient  distance  from  the  point  where 
this  rail  was  taken  up,  to  notify  the  coming  train,  so  that 
upon  seeing  that,  they  would  have  plenty  of  time  to  stop 
their  train  slowly,  so  as  to  protect  the  lives  of  the  persons 
who  were  upon  the  train. 

Upon  the  trial  of  the  case  the  plaintiff  first  called  as  a 
witness  Henry  Hackman,  of  whom  I  have  spoken.  Hack- 
man,  as  I  have  said,  was  in  the  employ  of  the  Michigan 
Central  Bailway  Co.,  and  was  standing  with  his  foreman  a 
distance  as  he  states  of  perhaps  a  couple  hundred  feet  to- 
wards the  point  from  which  the  train  was  coming.  He  was 
directed  to  proceed  down,  and  he  did  so,  as  near  as  he 
coold  make  the  distance,  pome  three  hundred  or  four  hun- 
dred feet,  making  a  distance  of  five  hundred  or  six  hundred 
feet  from  the  point  where  the  rail  was  taken  out,  and  met 
the  train  backing  up.  He  said  he  stood  about  a  car  length 
from  the  train  and  gave  a  signal  which  he  called  a  slow 
signal,  by  raising  bis  arm  up  and  down,  and  that  was  re- 
peated by  the  brakeman,  as  I  have  already  said,  and  the 
brakeman  then  took  hold  of  the  brake,  and  npon  turning  it 
partially  he  went  off  of  the  train.  This  man  says  he  per- 
ceived no  jar,  heard  no  jar — no  running    together    of   the 
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cars — at  that  time,  but  it  looked  to  him  as  if  the  brakeman 
simply  lost  hid  hold  and  fell  ofF,  bot  how,  of  course,  is 
merely  a  matter  of  opinion.  The  engineer  was  also  put  up- 
on the  stand,  and  testified.  He  testifies  that  when  he  first 
received  a  signal  to  slow  down  the  train,  he  received  it  from 
this  brakeman  Shea,  Shea  being  in  a  position  on  thR  train 
where  the  engineer  could  see  him.  They  were  on  a  slight 
curve,  and  the  point  along  which  he  would  look  would  be 
on  the  side  of  the  curve,  from  which  he  was  enabled  to  see 
Shea.  The  signal  that  Shea  gave  him  was  what  he  calls  a 
slow  signal,  and  thereupon  he  commenced  to  slow  the  train. 
Soon  thereafter  the  conductor,  who  was  on  top  of  the  train, 
perhaps  two  cars  away  from  the  locomotive,  according  to 
the  testimony  of  the  engineer  and  fireman  and  of  the  con- 
ductor himself,  gave  a  signal  for  a  sudden  stop,  and  there- 
upon the  engineer  put  on  his  brakes  and  shut  off  steam, 
and  threw  sand  on  the  track,  and  took  steps  to  bring  this 
train  to  a  sudden  stop,  and  it  was  brought  to  a  stop.  The 
conductor  says  at  the  time  he  gave  this  signal  to  stop  sud- 
denly that  he  received  a  like  signal  from  the  brakeman 
Shea,  and  that  he  repeated  the  signal  which  the  brakeman 
Shea  had  given  to  him.  That  testimony  is  not  varied  by 
the  testimony  of  any  witness  that  I  have  discovered,  who 
testified.  That  seems  to  have  been  substantially  the  con- 
dition of  affairs,  that  so  far  as  the  engineer  on  that  train 
was  concerned  he  received  two  signals — one  to  stop  slow, 
and  be  commenced  to  do  it,  and  then  another  signal  to  stop 
suddenly.  The  one  he  received  from  Shea  himself,  the 
other  he  received  from  the  conductor.  There  is  no  testi- 
mony to  show  that  the  person  who  had  been  sent  back  to 
give  the  signal — this  man  Hackman— gave  what  is  denom- 
inated a  hard  signal.  It  was  argued  that  the  signal  that  he 
gave  must  have  been  the  signal  that  wab  given  by  Shea.  I 
am  reminded,  and  perhaps  it  might  as  well  come  in  here, 
that  while  these  two  signals,  as  I  have  said,  were  ^iven  be- 
fore Shea  fell  off,  as  testifif*d  by  Hackman,  that  Hackman 
testifies  that  after  Shea  fell,  finding  he  was  under  the  train  and 
it  was  necessar}  to  protect  him — to  endeavor  to  protect  him 
— he  started  up  upon  the  banks  adjoining  the  cars,  and  then 
give  a  signal  to  stop,  a  bard  signal..  That  signal  was  made 
to  the  conductor,  and  was  repeated. 

A  rale  of  the  Michigan  Central  Railway  Co.  was  offered, 
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which  provides  that  when  taking  any  rail  oat  of  the  track  on 
the  line  of  the  road  certain  notices  shall  be  given,  and  if 
they  are  taken  out  of  the  track  in  any  other  portion  of  the 
road,  a  flag  shall  be  sent  back  a  distance  of  twenty-five  tele- 
graph poles.  The  court  very  properly  charged  the  jury 
that  the  dispensing  with  this  rule  of  the  company,  anless  it 
was  the  proximate  cause  of  the  injury,  would  not  of  itself 
make  the  company  liable.  It  was  a  matter  of  fact  to  be 
considered  by  the  jury  as  to  whether  the  railroad  company 
was  guilty  of  negligence  or  not.  It  has  been  argued  here 
that  they  should  have  sent  back  and  placed  that  flag,  and 
because  they  did  not  do  it  they  should  be  held  liable;  or 
that  the  jury  were  authorized  to  find  that  there  was  a  lia- 
bility on  the  part  of  the  company,  and  that  it  had  been 
guilty  of  negligence.  It  seems  to  us  that  the  situation  of 
affairs,  as  far  as  the  railroad  company  is  concerned,  is  this: 
they  were  fixing  this  interlocking  switch.  It  is  claimed 
that  the  rule  didn't  apply  to  the  Belt  line,  but  whether  it 
did  or  not,  they  were  fixing  this  interlocking  switch,  and 
incidentally  took  out  a  rail.  They  didn't  send  any  flag 
back,  because. they  were  to  have  it  out  but  a  short  time, 
and  were  keeping  a  lookout  for  any  cars  or  trains  approach- 
ing. In  that  lookout  they  saw  this  train  approaching  at  a 
sufficient  distance  to  give  it  all  the  notice  that  was  required, 
and  all  the  notice  that  was  needed,  to  enable  the  train  to 
come  to  a  stop,  even  assuming  that  they  were  not  obliged  to 
stop  before  reaching  the  crossing.  They  had  all  the  time 
that  was  necessary  for  the  train  to  come  to  a  halt  at  a  slow 
rate  of  speed.  And  they  sent  Backman  back  who  gave  a 
notice  to  the  brakeman,  and  that  notice  was  a  slow  stop 
notice.  We  think  there  was  no  evidence  before  the  jury 
that  there  was  any  negligence  on  the  part  of  the  railroad 
company  directly  contributing  to  the  death  of  this  decedent. 
We  are  utterly  unable  to  see  from  a  very  careful  examin- 
ation of  the  testimony  of  these  various  witnesses,  upon  what 
ground  the  jury  could  have  proceeded  to  render  a  verdict 
against  the  defendant  railway  company;  and  for  the  reason 
that  the  verdict  is  not  sustained  by  sufficient  evidence,  the 
judgment  will  be  reversed,  and  the  case  remanded  for  a  new 
trial. 

Mb.  Scbibner: 

If  I  understand  from  your  decision,  if  we  had   proved   it 
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was  a  hard  signal,  we  woald  have  made  a  case — that  is,  if 
there  was  sach  proof  that  would  satisfy  the  jury  that  the 
sigual  was  hard,  and  this  train  stopped  suddenly? 

Judge  Haynes: 

I  don't  know  that  I  have  discussed  that  in  that  form.  Of 
coarse  it   might  be  a  stronger  case  before  the  jury. 

Mr.  Sgribneb: 

That  would  throw  the  whole  burden  on  the  company, 
giving  the  hard  signal? 

Judge  Haykes: 

We  won't  say  that,  Mr.  Scribner. 


(Sixth  Circuit— Lucas   Co., O.,  Circuit  Court— Jan.    Term,  1892.) 

Before  Bentley,  Haynes  and  Scribner,  JJ. 

JENNIE   S.  PAIGE  et  al.  v.  WILLIAM  CHERRY. 

Staie  canals—Manhattan  branch  given  to  Toledo— Title  to  lands— 
While  the  act  of  the  legislature  of  18G8  gave  to  the  city  of  Toledo 
an  easement  in  that  part  of  the  Miami  canal  known  as  the 
Manhattan  Branch,  for  street,  water  and  sewerage  puiposes, 
it  was  the  act  of  1871  which  gave  to  the  city  the  full  title, not 
only  in  the  bed  of  that  part  of  the  canal,  but  also  in  all  the 
land  held  by  the  state  for  canal  purposes  within  the  limits 
of  the  Manhattan  branch  of  the  oanaL  and  the  city  had 
thereupon  the  power  to  give  a  full  and  complete  title  to  part 
of  such  lands  to  a  purchaser  thereof.  And  an  action  in  eject- 
ment, brought  within  twenty-one  years  from  the  passage  of 
the  act  of  1871,  by  a  purchaser  from  the  city  of  Toledo  of  part 
of  such  land,  against  one  holding  adverse  possession  thereof, 
bat  brought  after  the  lapse    of   twenty -one   years  after    the 

f»as9age  of  the  act  of  1808,  is  not   barred    by   the   statute   of 
imitations. 
(Affirmed  by  supreme  court,  without  report,  83  Bulletin,  64.) 


Error  to  the  Court  of  Common  Pleas  cf  Lucas  county. 

Haynes,  J. 

In  this  case  a  petition  in  error  is  filed  for  the  purpose 
of  reversing  the  judgment  cf  the  court  of  common  pleas  in  a 
case  wherein  William  Cherry  was  plaintiff  and  Jennie  S. 
Paige  and  others  were  defendants. 

The  action  below  was  an  action  in  ejectment.  The 
premises  in  controversy  are  situated  in  the  city  of  Toledo, 
within  the  limits  of  the  lands  formerly  occupied  by  the  state 
of  Ohio  for  the  Miami  and  Erie  Canal. 

The  case  was  tried  to  the  court,  by  consent  of  the  part- 


680  CIRCUIT  COURIS  OF  OHIO.        vol.  xvn. 


Page  et  al.  v.  Cherry. 


ies,  and  without  the  intervention  of  a  jury.  A  finding  was 
made  and  conclusions  of  law  stated,  and  upon  that  finding 
of  facte  and  the  conclusions  of  law  a  judgment  was  rendered 
for  the  plaintiff  in  the  court  below. 

The  main  controversy  that  has  been  argued  and  submit- 
ted to  us  is,aB  to  the  statute  of  limitations — whether  th«  case 
made  by  the  plaintitl'  is  barred  by  the  statute  of  limitations. 

The  finding  of  facts,  in  brief,  utates:  That  the  lands 
were  a  part  of  the  original  tract  No.  1,  etc.,  and  that  the 
lands  described  in  the  plaiutitT's  petition  embrace  the  lands 
of  what  is  known  as  the  Manhattan  branch  ot  the  Miami  & 
Erie  canal,  the  same  as  formerly  occupied  by  the  city  of 
Toledo.  That  in  1886  the  beard  of  public  works,  under  and 
by  virtue  of  certain  statutes  then  in  force, appropriated  this 
land  for  the  use  of  that  canal,  a^d  that  afterwards,  to-wit, 
February  20,  1868,  the  state  of  Ohio  granted  to  the  city  of 
Toledo  authority  and  permission  to  enter  upon,  improve 
and  occupy  as  a  public  highway  and  for  th«  use  of  water 
pipes  and  sewerage  pipes  forever,  all  that  part  of  the  Miami 
&  Erie  oanal  known  as  the  Manhattan  branch. 

They  further  find  that  up  to  June  29,  1869,  the  state 
still  continued  to  use  the  canal  for  the  purpose  of  carrying 
water  through  it,  and  also  for  the  purpose,  to  some  extent, 
cf  allowing  boats  to  pass  up  and  down  the  line  of  the  canal. 

Afterwards,  on  the  second  of  March,  1871,  the  state,  by 
a  quit-claim  deed  of  said  date,  executed  in  due  form,  grant- 
ed, quit-claimed  and  conveyed  to  the  city  of  Toledo  the  said 
land  involved  in  this  action,  said  deed  being  in  terms  and 
executed  in  conformity  to  the  act  of  the  general  assembly 
passed  on  January  81,  1S71.  That  afterwards,  on  January 
28,  1888,  the  city  of  Toledo,  by  a  deed  of  said  date,  made  in 
pursuance  of  the  authority  of  the  common  council  of  said 
city  of  Toledo,  conveyed  a  portion  of  these  lands  to  the 
plaintifi',  being  the  lands  in  controversy;  that  is  to  say,  to 
William  Cherry.  That  in  the  year  1857,  Joseph  Paige,  an 
ancestor  of  the  defendants,  erected  on  a  portion  of  this 
property  a  double  dwelling  house,  and  also  inclosed  by  a 
fence  a  portion  of  the  land,  and  a  certain  other  portion  he 
used  in  connection  with  the  land  as  a  right  of  way.  And 
the  court  finds  as  a  matter  of  fact  that  from  tnat  date  for- 
ward said  Joseph  Paige  and  those  claiming  under  him  have 
been  in  open,  notorious, continued, adverse  and  exclusive  pos- 
session of  a  certain  portion  of  the  lands  in  question — eleven 
and  a  half  feet  cf  the  premises  involved  in  this  action.  And 
the  court,  from  these  facts,  found  as  a  conclusion  of  law, 
that  the  statute  of  limitations  did  not  commence  to  run  un- 
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til  the  title  vested  in  the  city  by  virtue  of  the  sot  of   1871 
and  that  therefore,  this  action  is  not  barred  by  the  statute  of 
limitations,  and  therefore  found  in  favor   of    the   defendant 
below. 

It  will  be  seen  that  under  the  act  and  deed  of  1868, 
more  than  twenty-one  years  have  elapsed  since  the  date  of 
that  deed  up  to  the  time  of  the  commencement  of  this  suit, 
for  this  suit  was  commenced  on  September  15,  1889;  that 
from  the  date  of  the  deed  of  the  city  of  Toledo,  under  the 
act  of  1871,  the  twenty-one  years  have  not  elapsed,  and  the 
contention  here,  on  the  part  of  the  plaintiff  in  error  is,  that 
the  city  of  Toledo  had  the  right  to  commence  the  action, 
under  the  deed  made,  to  it  by  the  state  in  1868 — had  the 
right  tc  commence  the  action  in  1868,  and  that  inasmuch  as 
it  failed  to  commence  the  action  during  the  time  it  held  the 
title,  and  that  the  plaintiff  failed  to  commence  it  within  the 
twenty-one  years,  therefore  the  action  is  barred. 

The  contention  on  the  part  of  the  defendant  in  error  is, 
that  he  has  a  right  to  claim  under  the  deed  of  1871,  and  that 
he  would  not  be  barred  until  some  time  after  the  commence- 
ment of  this  action. 

The  acts  under  which  the  parties  claim  are:  the  acts  of 
March  26,  1864,  Session  Laws  of  1864,  page  57,  and  the  act  of 
January  81,  1871,  Session  Laws  of  1871,  page  17. 

It  is  admitted  by  both  parties  that  the  statute  of  limi- 
tations would  not  commence  to  run  against  the  state  of 
Ohio  so  long  as  it  possessed  the  legal  title  and  the  right  of 
possession.  And  it  is  claimed,  first,  by  the  plaintiff  in  error, 
that  the  act  of  March  26,1864,  and  the  grant  from  the  state 
of  Ohio  to  the  city  of  Toledo  in  February,  1868,  in  pursuance 
thereof,  was  in  effect  a  complete  dedication  of  the  land  in 
question  for  street  purposes  and  Ibrever  vusted  whatever  title 
the  state  then  held  in  the  city. 

We  are  not  abln  to  agree  with  counsel  in  the  conclusion 
fitated  in  this  proposition.  We  suppose  the  law  to  be  that, 
under  the  statute  of  1864,  and  the  deed  made  in  pursuance 
of  it  in  1868,  the  city  was  simply  vested  with  what  may 
be  termed  an  easement — the  right  to  use  the  canal  for  the 
purposes  of  a  higwhay  and  for  the  purpose  of  conducting 
water  and  gas-pipes  through  the  city,  and  that  all  other 
rights  in  respect  to  the  land  remained  in  tne  state  of  Ohio 
as  owner  thereof.  The  law  upon  that  subject  is  stated  by 
the  Supreme  Court  fully  in  Piatt  v.  Pennsylvania  Co.,  48 
Ohio  St.,  228,  244,  and  is  in  line  with  the  law  as  stated  by 
the  courts  of  other  states,  as  appears  by  the  eases  cited  on 
behalf  of  the  defendant  in  error. 
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It  is  olaimed  also  by  tbe  plaintiff  in  error,  that  the  oity 
of  Toledo,  upon  receipt  of  the  deed  from  the  state,  had  the 
right  to  ocmmenod  an  action  for  the  puprose  of  ejecting  these 
parties;  that  the  right  of  action  in  its  behalf  accrued  at  that 
time. 

This  is  denied  on  the  part  of  the  defendant  in  error. 
The  defendant  in  error  claims, first:  that  the  state  remained 
in  possession  of  the  property  for  some  time,  using  it,  as  has 
already  been  stated  in  the  finding  of  facts,  for  the  purpose 
of  conveying  water  to  certain  mills  at  the  end  of  the  canal, 
and  also  for  the  purpose  of  permitting  parties  to  pass  over  it 
with  boats,  which  was  done,  to  some  extent,  for  the  ordinary 
purposes  of  navigation.  The  defendant  in  error  further 
claims  that  no  action  in  ejectment  will  lie  for  recovery  simp- 
ly upon  an  easement,  the  preposition  being  that  the  city 
could  not  havemaintained  an  action  in  ejectment  prior  to 
the  grant  of  1871,  because  it  had  only  an  easement. 

We  are  unable  to  agree  with  counsel  for  defendant  in  er- 
ror upon  this  point.  The  case  of  Lessee  of  Incorporated 
Village  of  Fulton  v.  Mehreufeld,  8  Ohio  St.,  440,  we  think 
settles,  BO  far  as  the  state  of  Ohio  is  concerned,  the  law  of 
the  case  upon  that  point;  and  in  that  case  it  was  practically 
held  that  where  a  village  had  received  by  dedication  at  com- 
mon law,  certain  property  for  street  purposes,  that  the  vil- 
lage had  a  right  to  maintain  an  action  in  ejectment  for  the 
purpose  of  evicting  those  who  were  wrongfully  upon  the 
land.  So  that  we  agree  with  the  plainiffs — that  the  city 
had  tbe  right  to  commence  an  action  in  1868  upon  the  re- 
ceipt of  that  deed.  But  while  tbe  city  had  the  right  to 
commence  that  action,  it  could  only  commence  it  for  the 
right  of  possession  for  the  purposes  of  a  street.  There  still 
remained  in  the  state  of  Ohio  an  ownership  in  the  land, 
the  title  of  the  land,  for  all  purposes  except  for  the  purpose 
for  which  it  had  granted  an  easement  to  the  city  of  Toledo, 
and  we  have  nc  doubt  that  the  state  of  Ohio  had  the  right, 
after  the  conveyance  of  1808,  tc  commence  an  action  of 
ejectment  for  the  purpose  of  adjudicating;  the  title  to  the 
land,  or  ascertaining  its  title  tc  tbe  land,  as  against  the 
parties  defendant  who  were  in  possession  of  this  portion  of 
the  land,  and  that  conclusion  is  sustained  by  a  large  line 
of  authorities.  That  right  ccntinued  in  the  state  of  Ohio 
down  to  the  date  of  the  deed  which  was  made  under  the 
act  of  1871,  and  that  right  was  transferred  by  virtue  of  the 
deed  cf  1871,  to  the  city  of  Toledo;  from  that  time  forth, 
the  city  of  Toledo  stood  in  the  shoes  of  the  state  of  Ohio, 
and  was  possessed  of  its  rights  in  regard  to   the  legal    title 
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to  the  land,  and  would  have  the  same  right  tc  ocm- 
menoe  a  suit  to  eviot  these  defendants  and  to  settle  the  ques- 
tion of  title  to  the  land  that  the  state  before  would  have 
had;  and  the  partioular  trouble  in  the  matter  in  regard 
to  that  point— or  the  question  that  has  engaged  our  atten- 
tion, is,  whether  or  not,  if  recovered  at  that  time,  it  would 
be  recovered  subject  to  the  right  of  the  city,  or  of  the  pub- 
lic— if  you  please — to  have  ^his  portion  of  the  canal  used 
for  the  purposes  of  a  street,  and  whether  if  the  statute  of 
limitations  had  run  as  against  the  city  in  regard  to  the 
possession  of  the  property,  that  right  which  is  obtained  by 
virtue  of  the  statute,  having  i*un  for  a  period  cf  twenty-one 
years,  would  inure  to  the  benefit  of  these  defendants,  and 
whether  under  that  they  could  commence  suit  against  the 
city  and  bar  the  city  as  to  possession  although  they  might 
have  a  finding  in  favor  cf  their  title;  and  we  are  satisfied, 
upon  final  and  full  examination  of  the  case,  that,  so  far  as 
the  use  of  that  property  is  concerned,  for  street  purposes, 
that  that  easement  which  the  city  lad  acquired  by  the  first 
deed  was  merged  in  the  full  title  which  it  had  acquired  by 
virtue  of  the  second  deed,  and  that  when  it  acquired  the  sec- 
ond deed  it  had  full  and  complete  title  in  fee  of  the  premis- 
es, without  any  obligation  imposed  upon  it  so  far  as  the 
public  was  concerned,  and  so  far  as  these  parties  were  con- 
cerned, to  continue  to  use  that  canal  for  the  purposes  cf  a 
street  or  highway. 

.  We  think  these  questions  are  settled  by  Malone  v.  Tole- 
do, which  hi^s  been  to  the  Supreme  CouH  twice,  and  was  de- 
cided first  in  28  Ohio  St.,  648,  and  again  in  84  Ohio  St., 
541.  The  Malone  case  involved  the  right  to  some  property 
adjoining  this  property,  and  this  property  is  situated  or 
abuts  upon  a  part  oi  lot  808  ,  which  is  in  the  Port  Lawrence 
division  of  the  city  of  Toledo.  Malone  owned  lot  809,  and 
by  virtue  of  his  ownership  of  that  lot,  claimed  to  own  the 
canal,  and,  as  may  be  remembered  by  many  persons,  he 
built  upon  it  a  carpenter  shop  and  had  possession  of  it  under 
advice  of  counsel, and  ihen  brought  an  action  in  the  court  of 
common  pleas,  to  quiet  his  title.  A  demurrer  being  inter- 
posed and  answer  being  filed,  the  case  went  to  the  Supreme 
Court,and  the  court  passed  upon  i1  and  it  came  back  to  the 
court  of  common  pleas,  and  there  Judge  Pugsley  was  made  a 
party,  he  having  purchased  from  the  city  the  property  in 
question.  The  case  went  back  to  the  Supreme  Court,  and  the 
question  that  was  in  controversy  was:  Whether  the  title  of 
Mr.  Malcne,  on  account  of  his  title  to  lot  807,extended  into 
this  canal,  the  same  as  if  he  were  a  riparian  owner  of  prop- 
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erty,cr  whether  the  oity  had  the  full  and  oomplete  title, and 
had  the  right  to  ooDvey  that  full  aud  complete  title  to  Judge 
Pugsley;  and  the  deoision  of  the  oourt  was  thai;  the  uity,  by 
virtue  of  the  aota  of  1868  aud  1871,  had  a  full  and  oomplete 
title  to  the  laud,  and  the  appeal  of  Malone  was  dismissed. 
Sc  that  they,  in  fact, decided  that  the  city  owned  the  proper- 
ty by  a  full  aud  clear  title,  and  had  a  right  to  make  a  con- 
veyance of  it  to  any  person  or  party  who  chose  to  purchase 
from  it.  Following  that  decision,  the  plaintiff,  William 
Cherry,  has  made  a  purchase  cf  that  property,  and  has  receiv- 
ed from  the  city  a  deed  of  it.  But  that  settles, we  think, this: 
that  there  was  no  obligation  en  the  part  of  the  city  of  To- 
ledo to  use  this  canal  for  a  public  highway;  that  they  had  a 
right  to  sell  it  for  any  purpose  and  for  all  purposes;  that 
their  title  was  a  full  and  complete  title,  and  that  whatever 
rights — practically — they  had  received  by  the  deed  of  1868, 
were  merged  in  the  more  complete  title  which  they  received 
by  the  deed  of  1871. 

If  we  are  correct  in  that  conclusion,  it  follows,  we  think, 
without  any  qaestion,  that  when  plaintiff  brings  an  actior.  of 
ejectment  under  the  act  of  1871,  he  brings  it  for  a  full  and 
complete  title  and  without  any  bar  that  might  have  accrued 
to  these  parties  prior  to  the  commencement  of  this  suit  by 
virtue  of  the  right  to  commence  a  suit  against  the  defencant 
under  the  deed  of  1868  making  a  title  whioh  would  prevail 
against  the  title  made  by  virtue  of  the  act  of  1871, and  that, 
when  a  judgment  is  rendered  under  the  act  cf  1871,  confer- 
ring title  as  held  by  virtue  of  the  act  of  1871, that  it  is  a  full 
titlp,and  will  prevail  as  against  the  rights  of  these  defend- 
ants. 

We  think,  therefore,  that  the  court  did  not  err  in  hold- 
ing that  the  statute  of  limitations  would  not  avail  as  against 
the  title  of  the  plaintiffs  in  this  case  on  the  finding  of  facts. 

The  plaintiff  als)  raises  another  question,  and  that  is: 
In  regard  to  the  quantity  of  land  that  was  taken  by  the  oity 
under  the  last  conveyance.  The  last  statute,  authorizing 
the  state  to  convey,  says  '^whatever  interest  remains  to  the 
state  in  the  bed  cf  the  canal,  is  hereby  relinquished  and 
transferred  to  the  city  of  Toledo."  Now,  under  the  first  act 
— briefly,  without  stating  the  language  verbatim — the  state 
conveyed  so  much  of  the  Miami  and  Erie  canal  as  is  known 
as  the  Manhattan  branch,  being  that  portion  of  land  lying 
between  the  Swan  creek  and  the  outlet  or  mouth  of  the  can- 
al where  it  joins  the  Maumee  river.  There  is  no  question 
but  what  that  is  a  full  and  complete  grant  to  use  all  of  the 
land  held  by  the  state  for  canal  purposes  in  the  canal  limits, 
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for  the  pnrpoaes  of  a  highway;  and  the  act  of  1871,  reciting 
the  pfaotioal  abandonment  of  the  oanal,  undertakes  to  oon- 
voy  to  the  oity  of  Toledo  whatever  remains  in  the  ''state", in 
the  bed  of  the  canal,  to  the  city;  and  by  the  terra  bed,  it  ia 
claimed  that  they  only  received  so  much  as  lies  between 
highwater  mark  occupied  by  the  water  of  the  canal  between 
the  banks  of  the  canai.  This  property,  it  may  be  remarked, 
is  situated  practically  on  the  old  berm  bank  of  the  canal. 
But  that  question,  we  think, is  concluded  by  the  decision  of 
the  Supreme  Ccurt  in  the  case  to  which  I  have  referred,  be- 
cause the  question  is  made  there  by  the  pleadings — whether 
it  was  argued  or  not.I  do  not  know.  But  the  law  in  that  case 
bounds  the  law  in  this  case,  and  the  property  in  that  case 
abutted  and  bounded  upon  the  property  in  this  case,and  has 
the  same  situation,  and  the  decision  of  the  court  in  that 
case  if>,  that  the  city  takes  the  whole  title  tc  the  whole  can- 
al,  from  Swan  creek  to  the  river,  and  makes  no  suggestion 
of  any  limitation.  And  it  would  seem  also,  from  a  fair  con- 
struction of  the  two  statutes  together,  that  it  must  be  so; 
that  when  the  btatute  speaks  of  the  bed  of  the  canal, it  speaks 
of  that  part  of  the  lands  of  the  state  which  were  occupied 
for  canal  purposes — for  upholding  and  maintaining  the  canal 
— the  banks  as  well  as  the  bottom  of  the  .canal;  that  the 
term  as  used  denominating  the  *'bed  of  the  canal",  means 
the  lands  used  for  the  support  and  maintenance  of  the  canal, 
the  towpath,  berm  bank,  and  waters  of  the  canal. 

The  case  is  an  interesting  one,  and  has  occupied  our  at- 
tention for  a  considerable  time;  but  aftpr  a  full  and  careful 
survey  of  the  authorities  cited  in  the  case  and  the  situation 
of  the  parties  under  the  decision  of  the  Supreme  Court,  we 
are  satisfied  that  the  ccurt  below  did  not  err  in  the  holding 
which  it  made  upon  the  case,  and  the  judgment  of  tbe  court 
of  common  pleas  will  therefore  be  aflBrmed. 


(Sixth  Circuit— Lucas  Co.,    C,  Circuit  Court— Jan.  Term,  1892.) 

Before  Haynee,  Bentley  and  Scribner,  J  J. 

THE  CITY  OF  TOLEDO  v.  WILHELMINA  CLOPECK. 


Injury  from  defect  in  sidewalk—What  charges  not  improper— 
<1.)  Plaintiff  being  permaneDtly  injured  by  a  fall  caused  by  a  defect 
in  a  sidewalk,  the  court   charged    the    jury    that    ^ 'These    in- 
juries alone  of  health,  things  of  that  kind,  can  not  be  compen- 
sated in  money  fully,  but  that   is   the  only  compensation    the 

aoFraiOHT,  1899,  vt  oakl  o.  jajoi 
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law  can  give  to  a  person  If  injured  by  the  fault  of  another." 
And  again  :  ''Money  can  not  compensate  for  the  loee  of  iiealth  ; 
perhaps  can  not  compensate  for  pain  and  things  of  that  kind, 
but  as  far  as  is  reasonable  and  proper  the  jury  may  go  in  com- 
pensating for  thoee  things  as  far  as  money  will/'  etc.,  as  more 
fully  stated  in  the  opinion.  Held,  Not  error. 
Verdict  for  $1000  not  excessive— 
(2.)  A  verdict  against  the  city  for  $1000  under  the  facts  of  the 
case  not  held  excessive. 


Error  to  the  Conrt  of  Common  Pleas  of  Luoas  oonnty. 

Hayneb,  J. 

This  case  is  briefly  this:  The  plaintiff  below,  Wilhelmina 
Clopeok,  was  passing  along  on  Loonst  street,  ue^r  the  corner 
of  Everett,  in  the  city  of  Toledo,  in  company  with  twc  other 
persons,  and  while  so  passing  along,  having  an  infant  in  her 
arms,  and  being  immediately  behind  the  other  persons,  one 
of  them  stepped  upon  a  plank  in  the  .sidewalk  which  was 
louse,  throwing  up  the  plank,  and  it  caught  her  and  threw 
her  to   the  ground,  and  she  was  very  seriously  injured. 

There  is  not  much  question  made  before  us  but  what  the 
verdict  was  properly  found  in  favor  of  the  plaintiff.  The 
great  objection  is,  that  the  damages  are  excessive.  There  is 
also  some  slight  objection  to  the  charge  of  the  court. 

The  truth  with  regard  to  the  sidewalk  was  that  according 
to  the  evidence  it  had  for  a  considerable  distance  been  in  a 
very  unsafe  condition;  the  stringers  bad  become  very  much 
decayed,  and  what  little  nailing  there  was  in  the  sidewalk 
had  come  out,  and  it  was  in  a  very  loose  and  rickety  con- 
dition. The  court  was  asked  to  charge  certain  matters  with 
regard  to  that,  and  the  court  did  charge  concerning  it,  and 
the  charge  in  that  regard,  it  seems  to  us,  was  very  favorable 
to  the  oitv. 

The  contention  with  regard  to  the  injury  is  that  the 
woman  received  injuries,  either  by  the  effects  of  the  plank 
that  struck  her  when  she  fell,  wrenching  her  shoulder,  and 
she  is  suffering  from  a  torn  ligament  in  the  region  of  the 
womb — perhaps  in  the  womb  itself.  She  certainly  shows  by 
the  testimony  of  other  witnesses  than  herself  that  she  has 
suffered  from  the  effects  of  the  fall,  and  that  she  is  per- 
manently and  seriously  injured.  The  jury  returned  a  verdict 
of  $1,000.  This  is  said  to  be  very  high,  and  very  unjust, 
and  one  of  the  largest  returned  against  the  city — the  largest 
one  being  to  a  bey  who  lost  both  legs.  After  reading  the 
testimony  we  are  very  well  satisfied  to  permit  the  verdict  to 
remain  as  it  is,  and  not  disturb  it.  We  are  inclined  to  think, 
if  there  is  any  fault  at  all,  it  is  too  small  rather    than   too 
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large,  taking  the  ooDdition  of  the  woman  as  it  appears  from 
the  record  here. 

The  oomplaint  with  regard  to  the  obarge  is  that  it  does 
not  properly  state  the  rule  of  damages,  and  that  it  leaves 
the  matter  too  loose  and  indefinite  for  the  jury  to  pass  up- 
on ;  that  the  oourt  refused  to  give  certain  charges  that  were 
requested.  The  charges  that  were  requested  are  not  in  the 
record;  probably  some  oversight  about  the  matter.  We 
bwe  examined  the  record  and  the  charge,  and  we  find  no 
request  to  charge  except  those  that  are  incorporated  in  the 
charge  itself,  which  were  given  by  the  court  at  the  defend- 
ant's request.  The  part  objected  to  more  particularly  is 
this: 

''If  you  find  that  the  plaintiff  has  a  right  tc  recover  on 
the  ground  I  have  already  laid  out  to  you,  if  you  find  that 
the  plaintiff  has  a  right  to  a  verdict  against  the  city  for  this 
injury,  then  consider  the  amount.  She  has  a  right  to  re- 
cover; of  course,  you  understand  tbese  injuries  alone  of 
health,  things  of  that  kind,  cannot  be  compensated  in  money 
fully,  but  that  is  the  only  compensation  the  law  can  give  for 
a  person  if  injured  by  the  fault  of  another." 

They  object  to  the  court  stating  that  the  injuries  cannot 
be  compensated  by  money  fully.  The  court  then  proceeded 
to  state — 

'*The  injured  person  has  a  right  to  require  the  person 
causing  the  injury  wrongfully  to  make  compensation  for  the 
injury,  and  this  compensation,  as  I  have  already  said  to 
you,  in  law  can  only  be  a  money  compensation.  As  has  been 
said,  it  cannot  compensate  for  the  loss  of  health,  perhaps 
cannot  compensate  for  pain  and  things  of  that  kind,  but  as 
far  as  is  reasonable  and  proper  the  jury  may  go  in  compen- 
sating for  those  things  as  far  as  money  will.  It  would  not 
be  proner  for  you  to  say  and  consider  and  go  upon  tbis 
principle  that  no  money  can  compensate,  and  therefore  we 
are  safe  in  giving  everything  that  is  asked.  Look  at  it  fairly 
and  reasonably,  and  say  what  in  good  conscience,  justice  and 
right  ought  to  be  given  under  all  the  circumstances.  She  can 
recover  for  the  hurt,  for  the  pain  she  has  suffered,  the  loss 
of  her  health  since  the  injury  up  to  this  time,  and  recover 
ccmpensation  such  as  you, think  proper  for  a  weakness, 
sickness,  bodily  infirmity  and  loss  of  health,  that  she  i» 
suffering  from  now  or  may  hereafter  suffer  from  or  still 
suffers  from  on  account  of  this  injury.'* 

Quite  a  number  of  authorities  have  been  cited.  We  have 
examined  them  with  regard  to  the  statements  made  by  courts 
with  reference  to  verdicts  that  have  been  supposed  to  have 
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been  tao  laige,  and  have  been  found  to  have  been  too  large. 
It  seems  to  us  that  this  ohurge  is  not  open  to  the  objection 
suggested  by  uounsel  for  the  oity.  He  states  what  is  well 
known,  that  monev  can  not  compensate  for  a  loss  of  health. 
That  is  a  general  proposition, of  course, that  can  not  be  over- 
looked; but  he  has  charged  them  to  pursue  a  conservative 
tjourse — to  deal  justly  and  rightly  between  the  parties. 

He  bas  charged  them  that  that  statement  does  not  allow 
them  to  give  whatever  is  asked,  or  whatever  is  claimed.  He 
<3oufinea  it,  we  think,  within  proper  limits.  The  charge,  of 
course,  might 'have  been  more  full,  and  might  have  stated 
it  in  different  form,  but  the  substance  of  the  charge  was  fair 
enough  tc  the  city.  We  think  the  jury  were  not  misled  by 
any  charge  cf  the  court  into  any  extreme  measures  with  re- 
:gard  tc  the  amount  they  should  give  the  plaintiff,  and  the 
finding,  as  we  have  already  stated,  is  moderate  enough. 

We  shall  therefore  affirm  the  verdict  and  judgment  of  the 
court,  but  without  penalty. 

0.  F,  WatU,  City  Solicitor,  and  W.  H.  A.  Ready  for  the 
oity. 

Andrew  Farquharson,  for  Mrs.  Clopeok. 

(The  judgment  in  this  case  was  affirmed  by  the  supreme 
court,  without  report,  52  Ohio  St.,  d42.  Minshall  and 
Burket,  JJ.,  dissented.) 


(Sixth  Circuit— Lucas  Co.,  O.,  Circuit  Court— 1895.) 
Before  Bentley,  Haynes  and  Scriboer,  JJ. 
THE  CITY  OF  TOLEDO  v.  LEGRENA  LEWIS. 

Property  damaged  ky  water  set  back  by  city's  action — Recovery — 
(1).  Where  the  property  of  plaintiff  was  injured  by  the  city  filling 
up  street  and  raisiug  catch  basins  of  sewers  already  paid  for 
by  the  property  owners,  whereby  the  drainage  of  her  lot  was 
destroyed,  and  the  water  sot  back  on  her  lot,  making  the  same 
unwholesome  and  untenantable,  nhe  is  entitled  to  damages. 

Same — Measure  of  damages — Injury  to  health — 
<2).  The  measure  of  damages  to  which  she  is  entitled  in  aueh 
case,  would  be  the  difference  in  the  value  in  the  use  of  the 
property  before  and  after  the  acts  of  the  oity,  duriog  the  four 
years  prior  to  the  commencement  of  the  action,  as  also  damages 
for  the  injury  to  plaintiff^s  health  during  these  four  years. 

Sam>e — Continuing  nuisance— Limitation  of  action — 
<8).     In  such  case  the  injury  to  plaintiff^s  property  is  a  continuiDg 
nuisance  upon    which   suit  may  be  brought  from  time  to   time, 
and  in  which  the  plaintiff  can  recover  damages  for    the   injury 
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sufiFered  up  to  the  time  of  commenoement  of  the  action,  and  in 
which  the  defendant  might  plead  the  statute  of  limitations  as 
to  injuries  suffered  more  than  four  years  prior  to  the  commence- 
ment of  the  suit. 
Same — Duty  to  do  all  to  lessen  damages — 
(4).  An  owner  of  property  is  entitled  to  damages  for  injuries  re- 
sulting to  the  use  of  her  property  by  reason  of  the  turning  of 
water  upon  the  property  by  embankmente  erected  by  the  city, 
which  otherwise  would  tiow  off,  and  from  which  injuries  accrue 
to  her  in  the  use  of  the  property,  and  if  she  suffered  in  her 
health  from  the  accumulations  of  foul  water  upon  her  lands 
caused  by  these  acts  of  the  city,  she  would  be  entitled  to  recov- 
er therefor;  also, while  plaintiff  would  have  a  cause  of  action  for 
the  water  thus  turned  in  upon  her,  still  the  well  established 
rule  of  law  is  that  she  should  use  reasonable  care  to  protect 
herself,  to  lessen  if  possible  the  damages  which  sne  was  liable  to 
suffer  by  the  continuation  of  these  causes  of  action,  and  it  is  a 
question  to  be  submitted  to  the  jury,  whether  there  was  any 
known  or  reasonable  way  under  her  power  and  control  whereby 
plaintiff  could  have  lessened  that  injury. 


Errcr  to  the  Court  of  Commcn  Pleas  of  Luoas  oonnty. 

Haynes,  J. 

This  is  a  matter  that  has  ocoupied  a  good  deal  of  our  at- 
teDtiun,  for  the  reason  that  it  raises  some  questioDs  that 
are  uew  even  iu  this  court,  und^rr  munioipal  law,  some 
that  are  important  and  have  required  considerable  atten- 
tion. 

This  action  is  brought  to  reverse  the  judgment  of  the 
court  of  common  pleas  in  a  case  brought  by  Mrs.  Lewis 
against  the  City  of  Toledo  for  alleged  injuries  received  by 
her  in  person  and  property,  that  is  to  say — her  health  and 
th«  use  of  her  property — by  reason  of  the  filling  of  Huron 
street  at  the  junction  of  Oak  street  and  Superior  street,  and 
the  petition  is  based  upon  the  olaim  that  by  the  filling  of 
those  streets  and  the  raising  cf  the  catoh  basins  at  the  cor- 
ner, that  the  water  which  would  otherwise  have  flown  off 
through  the  catch  basins  already  furnished  at  that  time, 
and  for  which  she  and  other  citizens  in  common  had  paid, 
was,  by  this  filling,  eet  hack  upon  the  lot  of  the  plaintiff 
and  caused  the  property  to  beoome  damp,  wet  and  unwhole- 
some and  therefore  she  lost  the  use  of  her  property,  and 
thereby  was  injured  also  in  her  bodily  health,  and  she 
claimed  damages  and  recovered  a  verdict  for  two  thousand 
dollars  in  the  court  below. 

There  was  testimony  to  show  that  Oak  street  between 
Huron  street  and  Superior  street  had  been  filled  in,  to  some 
extent,  by  unauthorized  person?,  and  that  the  effect  of  that 
fillling  had  been   also  to  throw  the  water  upon  her  lot;  but 
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that  faot  was  not  set  up  in  the  petition  as  a  oanse  of  injury 
to  her  lot,  but  that  testimony  alsc  was  allowed  by  the  court 
to  play  some  part  as  a  oause  of  damage  upon  the  trial  of 
the  ease. 

The  first  question  that  was  raided  before  us  on  examina- 
tion of  the  case  is  as  to  the  character  of  that  injury,  what 
it  is,  and  whether  it  is  a  continuing  nuisance  or  whether  it 
is  of  that  class  of  injuries  for  which  suit  can  be  brought  and 
a  single  judgment  rendered,  and  which  judgment,  when  ren- 
dered, would  be  conclusive  of  the  whole  question  of  damaged 
as  between  the  parties  to  the  suit;  and,  after  a  very  full 
consideration  of  the  oases  that  bear  upon  this  question — and 
a  good  many  authorities  have  been  examined — we  are  of  the 
opinion  that  the  injury  complained  of,  is  a  continuing  nuis- 
ance; that  is,  one  upon  which  suit  may  be  brought  from 
time  to  time,and  one  in  which  the  party  who  brings  the  suit 
recovers  up  to  the  time  of  the  commencement  of  the  action. 
It  is  one  aho  in  which  the  party  might  plead  the  statute  of 
limitations  as  t«)  injuries  which  occurred  prior  to  a  certain 
time  before  the  commencement  of  the  suit.  In  this  case, 
the  statute  o^  limitations  is  discussed  a  good  deal  and  is  ad- 
verted to  by  the  c(  urt,  and  thf-  action  is  limited  not  very 
strongly,  but  rather  indirectly,  in  the  charge  of  the  court  to 
injuries  arising  within  four  years  prior  to  the  commence- 
ment of  the  suit. 

Counsel  for  the  city  contend  very  strenuously  that  there 
is  no  rightful  cause  of  action  h^re;  that  whatever  in- 
juries plaintiff  did  receive,  it  is  in  legal  parlance  damnum 
absque  injuria,  and  we  have  examined  authorities  upon  that 
question  quite  extensively,  and  we  are  of  cpinlon  that  the 
law  of  the  land  is,  and  ought  to  be,  that  fcr  injuries  result- 
ing to  the  use  of  the  property  by  reason  of  the  turning  of 
the  water  upon  the  property  by  these  embankments,  which 
otherwise  would  flow  off,  and  from  which  injuries  accrue  to 
her  in  the  use  of  the  property,  she  is  entitled  tc  recover; 
and,  further,  that  if  she  suffered  in  her  health  from  the  ac- 
cumulations of  foul  water  upon  her  lands  caused  by  tbeae 
acts  of  the  defendant  below,  that  for  that  she  would  be  en- 
titled to  rencver. 

The  causes  of  action  are  not  stated  separately  in  the  peti- 
tion, the  injuries  to  her  health  and  the  injuries  of  the  prop- 
erty are  intermingled  in  cne  cause  cf  action,  but  no  objec- 
tion is  taken  to  that.  Counsel  assume  that  if  there  i^  an 
injury  to  her  health,  that  it  goes  without  discussion  that  she 
is  not  entitled  to  recover,  and  counsel  for  defendant  prayed 
the  court  to  charge  the  jury  that  'Tiaintiff  is    not  entitled 
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to  recover  anything  on  account  of  the  injury  to  her  health." 
The  case  of  Story  v.Hammond,4  0hio,876, clearly  establishes 
the  right  of  the  plaintiff  to  ^'ecover  for  injuries  to  her  health. 

Coming  now  to  the  charge  of  the  court,  further  on,  the 
oonrt  wap  prayed  to  charge  on  behalf  of  the  defendant  be- 
low: 

'*1.  Plaintiff  is  not  entitled  to  recover  anything  on  ac- 
count ot  injury  to  her  health. 

''2.  Plaintiff  is  not  entitled  to  recover  anything  on  ac- 
count of  any  damage  arising  from  the  change  of  grade  or 
improvement  of  Huron  street. 

'*8.  Plaintiff  is  not  entitled  to  recover  an^^ thing  en  account 
of  damage  arising  from  the  change  of  grade  or  improvement 
of  Superior  street. 

**4.  Plaintiff  ia  not  entitled  to  recover  anything  on  ac- 
count of  any  damage  arising  from  the  failure  of  the  defend- 
ant to  supply  drainage  for  the  surface  water  falling  or  ac- 
cumulating en  Oak  street. 

**5.  Plaintiff  is  not  entitled  to  recover  anything  on  ac- 
count of  any  damage  arising  from  the  filling  of  Oak  street 
between  Huron  and  Superior  streets  since  the  improvement 
of  said  Oak  street  prior  to  the  year  1874. 

*'6.  Plaintiff  is  not  entitled  to  recover  aything  on  ac- 
count of  any  damage  arising  from  surface  water  flowing  or 
running  over  to  her  premises  from  Oak  street  or  adjacent 
premises. 

**7.  Plaintiff  is  not  entitled  to  recover  anything  en  ac- 
count of  any  damage  accruing  since  the  commencement  of 
this   action. 

**8.  Plaintiff  is  bound  to  use  all  reasonable  care  to  avoid 
damage." 

In  regard  to  the  grading  and  filling  of  thene  two  streetSf 
the  court  charged  the  jury,  as  we  think,  correctly,  charged 
very  fully — in  regard  to  the  right  of  the  city  to  fill  the  street 
and  change  the  grade.  The  court  also  charged  that  the 
plaintiff  was  entitled  to  recover  for  injury  to  -her  health, 
within  four  years,  and  fcr  injuries  resulting  to  the  use  of 
her  property;  but  the  court,  in  our  judgment,  went  further 
than  it  ought  to  have  gone,  and  submitted  to  the  jury  ques- 
tions of  damage  and  causes  of  damage  that  the  court  ought 
not  to  have  done. 

Now,  going  back  to  the  testimony,  witnesses  were  allowed 
to  testify — I  take  from  page  44,  from  the  testimony  of  Mr. 
Losec,  and  he  is  allowed  to  testify  ^'hat  it  would  cost  to 
raise  the  house,  and  then  the  question  was  put  to  him: 

**The  Court:     Q.  Take  that  house  and  that  lot,affected  as 
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it  is  by  the  drainage  in  its  present  condition?  A.  That  re- 
duoes  it  the  same  ratio  that  the  rental  valae  is  reduced; 
that  is  my  opinion.  Sold  for  some  other  purpose,  it  might 
be  a  different  thing. 

'*Mr.  Morris:  Q.  Can  you  tell  us  about  hew  much  that 
would  be,  in  your  opinion?  A.  That,  I  don't  know  as  I 
could  say.  Probably  that  rental  value  doesn't  represent  a 
proper  interest  on  the  value  of  the  property  any  way,  as  it 
now  stands.  The  only  way  I  could  answer  that  question 
would  be  a  depreciated  per  cent.,  which  would  be  fifty  per 
cent.  I  don't  know  what  value  to  put  on  it.  I  will  answer 
that  question  in  this  way;  that  the  depreciation  in  money 
value  would  be  $250  to  $800  a  year — in  the  rental  value." 

Now  that,  in  our  judgment,  was  competent. 

**Q.  On  the  selling  value  of  the  property,  what  would  be 
the  depreciation?  Assuming  that  there  is  no  drainage  on 
Oak  gtreet;  that  there  is  no  sewer  in  the  rear  and  there  is  no 
way  of  reaching  it  except  to  go  through  other  people's  prop- 
erty, what  is  its  diminution  in  value  in  dollars  and  cents,  in 
your  opinion?  A.  Wflll,my  judgment  wculd  be  from  $1,000 
to  $1,500 — what  it  would  cost  to  put  it  in  tangible  shape, 
and  to  bring  a  fair  rental." 

Well,  now,  following  up  that  question  and  some  of  that 
class,  the  court, when  it  comes  to  charge  the  jury,  after  hav- 
ing charged  the  jury  very  fairly  and  very  coirectly  as  we 
think  in  regard  to  the  matter,  is  led  to  submit  to  the  jury 
some  matters  which  we  think  the  court  ought  not  to  have 
submitted  to  the  jury,  and  I  will  commence  to  read  on  page 
67: 

*'If  she  had  an  abundance  of  drainage,  if  she  had  a  way 
of  letting  the  water  flow  away  from  her  lot  and  from  the  lot 
of  her  neighbors,  and  the  neighbors'  property  wouldn't  shed 
water  on  her  lot,  or  any  accumulation  by  unauthorized  per- 
sons of  stuf]^  in  Oak  street  wouldn't  add  to  her  burden,  she 
had  a  right  to  enjoy  her  property  just  as  it  then  was,  nnd 
the  cit)^  wculd  be  liable  for  any  injury  that  is  the  natural 
cons3quence  flowing  from  that  act.  You  will  remember  dis- 
tinctly what  I  said.  It  is  not  a  qnestion,nor  would  she  be  en- 
titled to  claim  damages  for  the  improvement  of  Superior  or 
Hurcn  streets;  but  for  whatever  injury  was  caused  to  her  by 
the  depriving  her  of  the  drainage  that  she  had,  of  the  com- 
fort she  enjoyed  because  the  lot  was  dry  and  healthy,  be- 
cause of  the  access,  so  far  as  the  access  was  concerned,  and 
because  it  was  a  desirable  place  to  live." 

Now  the  question  of  access  to  the  property  was  in  no 
manner  made  before  the  jury,  or  if  it  was  made  in  any  way, 
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it  waa  not  a  oauee  of  action,  because  of  the  very  fact  that 
they  had  a  right  to  fill  thesH  streets  at  these  crossings,  aud 
any  injury  to  the  access  of  the  property  thereby  would  be  a 
matter  for  which  she  could  net  recover.  That  is  also  stated, 
and  that,  as  a  general  rule,  would  be  so;  but  in  submitting 
the  question  of  damages,  it  is  submitted  to  the  jury  in  such 
form  that  they  would  bave  a  right  to  take  that  into  consider- 
ation and  pass  upon  it,  and  settle  the  whole  question  so  far 
as  his  suit  is  concerned  as  to  any  loss  she  may  sustain  to  the 
lot  by  the  grade  being  higher;  in  short,  he  submits  the  same 
questions  to  \ihem  in  this  case  that  he  would  submit  to  them 
if  the  suit  was  brought  for  the  filling  of  Oak  street  and 
changing  its  grade  and  filling  it  between  Huron  and  Superior 
— questions  that  will  be  settled  when  that  question  is 
brought  up.     Then  he  proc?edfl  to  say: 

''Now  you  would  have  the  right  to  give  her  such  compen- 
sation as  will  leave  her  property  in  just  as  gocd  conditioii  as 
it  was  before;  whether  she  made  the  improvements  neces- 
sary, or  you  by  your  verdict  compel  the  city  to  do  it.  She 
could  not  insist  that  this  street  was  now  so  changed  that  she 
must  be  enabled  to  put  a  brick  block  on  it;  to  use  the  lan- 
guage of  plaintiff,  who  testifies  ''there  will  always  be  damp- 
ness down  here,  and  my  house  will  be  a  less  desirable  place 
than  it  was;  yon  must  give  me  the  value  of  a  brick  build- 
ing." 

That  is  what  the  plaintiff  below  had  testified  to  en  the 
trial. 

"Perhaps  not  just  that;  but  she  must  be  made  whole  and 
be  left  in  just  as  good  condition  as  before  the  city  undertook 
to  do  even  a  lawful  act  in  an  improper  manner.  Because 
the  city  hiight  have  provided  drainage  for  Oak  street  even 
while  it  was  improving  Huron  and  Superior.  If  it  didn't, 
and  that  causes  the  injury,  that  is  the  damage  for  which' 
she  has  a  right  to  claim  compensation." 

Finally  he  says: 

**0f  course,  there  has  been  conflicting  testimony  on  some 
pcints.  That  you  will  have  to  reconcile.  That  is  entirely 
left  with  you.  You  are  the  judges  of  the  testimony.  From 
all  the  testimony,  not  from  what  you  may  guess,  from  what 
you  think  possibly  somebody  might  have  done;  but  you  are 
finjply  from  the  testimony  of  the  witnesses  before  you  to 
declare  what  is  the  injury  to  her  by  reason  of  being  deprived 
of  her  lot,  of  the  necessary  drainage,  and  the  accumulation 
of  stagnant  water,  if  any,  on  her  lot.  We  think  we  have 
very  nearly  said  all  that  is  necessary. " 

Now,  the  question  submitted  there  is  too  broad.    We  think 
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the  true  rule  of  evidence  to  be  offered  is  the  ditferenoe  in  the 
value  of  the  use  of  her  property  for  the  period  cf  four  yearfl 
prior  to  the  oomtuenoement  of  this  action.  Testimony  was 
given  here  tending  to  show  that  the  rental  value  of  the 
bouse  had  depreciated  in  a  certain  amount  of  money.  That 
was  proper  evidence  to  gc  to  the  jury,  and  it  was  a  proper 
rule  for  them  to  take  in  arriving  at  the  estimate  cf  damages. 
The  injury  to  her  health  was  confined  to  a  period  of  four 
years  prior  to  the  commencement  of  the  suit.  That  was 
proper. 

Now  here  is  another  question,  and  there  was  an  eighth 
oharge  pnayed : 

**8.  PlaintiflF  was  bound  to  use  all  reasonable  care  to.avoid 
damage." 

We  think  the  court  should  have  submitted  to  the  jury 
some  charge  upon  that  question.  We  understand  he  declined 
to  charge  upon  that  point  of  Jaw.  It  seems  to  us  that  while 
she  would  have  a  cause  of  action  for  the  water  that  is  turned 
in  upon  her,  but  still,  the  well  established  rule  cf  law  is 
that  she  should  use  reasonable  care  to  protfct  herself,  to 
lessen  if  she  could  do  so,  and  there  was  a  way  to  do  so,  the 
damages  which  she  w^s  liable  to  suffer  by  the  continuation 
of  these  causes  of  action.  The  question  to  be  submitted  to 
the  jury,  of  course,  is:  Whether  there  was  any  known  or 
reasonable  way  whereby  she  could  have  lessened  that  injury 
under  her  power  and  control.  The  testimony  shows  that  the 
catch  basins  had  been  raised  at  the  corners,  and  that  there 
was  a  sewer  in  the  street,and  it  might  be  a  question  whether 
she  would  have  any  right  to  tap  that  sewer  or  connect  into 
it,  and  these  were  matters  which  should  have  been  submit- 
ted to  the  jury,  and  which  were  open  for  evidence  upon  th^ 
trial  of  the  case.  We  do  not  intend  to  assume  that  there 
were  any  steps  that  she  could  have  taken  tc  lessen  the  dam- 
ages or  reduce  the  injury  which  she  received;  but,  whether 
there  was  or  not,  it  should  have  been  submitted  to  the  jury 
under  proper  care  and  limitations. 

We  think  this.woman  Las  suffered  great  injury  at  the 
hands  of  the  city.  We  regret  being  compelled  to  reverse 
this  judgment;  but  we  think,  there  has  occurred  in  the. 
charge  of  tho  court  error  which  has  operated  to  the  material 
and  manifest  injury  of  the  plaintiff  in  error,  and  that  for 
that  reason  the  judgment  should  be  reversed  iiud  the  verdict 
«et  aside  and  the  case  remanded  f  cr  a  new  trial. 

There  is  another  matter  in  regard  to  the  eighth  request 
io  the  jury,  and  that  is  whether  she  should  have  remained 
there  if  her  health  was  being  so  seriously    impaired    or  in- 
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jured,  or  whether  she  sboald  have  Jeft,  and  that  matters 
shoQld  be  eabmitted  to  the  jury  under  proper  instructions, 
and  testimony  eubmitted  to  say  whether  or  not  she  should 
have  left,  and  might  have  left;  all  those  are  matters  whiob 
should  have  gone  properly  to  the  jury. 

This  matter  of  Oak  street — it  would  seem  that  Oak  street 
had  been  made  a  dumping  ground  by  somebody,  and  that 
earth  has  been  put  in  there,  and  it  is  objeoted  to.  and  the 
court  are  asked  to  charge  that  as  to  the  water  that  is  turned 
in  from  that  street,  as  to  the  most  of  it  upon  the  lot,  there 
can  be  no  recovery.  Now  the  court  has  practically  said  that 
the  council  might  have  taken  steps  for  the  proper  drainage 
between  these  two  points.  The  testimony  shows  that  there 
was  drainage  before  this  filling  was  done,  and  the  city  is 
bound  to  keep  in  repair  these  streets, and  we  arecf  the  opin- 
ion that  if  any  unauthorized  persons  fiUad  the  street  the  city 
would  be  liable.  That  thing  of  itself  was  not  made  a  ground 
of  action  bther  than  as  to  the  surface  water  as  it  tfieu 
stood,  and  it  would  perhaps  be  sufficient  to  try  the  case  as 
upon  the  condition  of  affairs  at  the  time  the  petition  was 
filed — at  the  corner  of  Huron  and  Oak  street. 

Great  care  should  he  taken  in  trying  this  case  to  distin-. 
guish  between  those  injuries  which  were  permanent  and  those 
which  were  or  might  be  sued  upon  and  recovered  from  the 
filing  of  Oak  street. 

We  have  spent  a  good  deal  of  time  over  this  case,  and  we 
oan  very  well  see  that  the  ccurt  might  have  dropped  into 
the  use  of  this  language  inadvertently,  not  having  sufficient 
time  to  examine  the  authorities  prior  to  charging  the  jury. 
"We  think  the  law  is  clear  as  to  what  her  rights  are,  but  an- 
other thins:  is  to  keep  strictly  within  the  limits  of  them. 

C.  F,  Watts,  City  Solicitor,  and  W.  H.  A.  Read,  for  City. 

L.  W.  Morris,  for  Mrs.  Lewis. 


(Fifth    Circuit— Stark   Co.,    O.,    Circuit  Court-1895.) 

Before  Jenoer,  Pomerene  and  Adams,  JJ. 

THE  CITY  OF  AtiLIANOE  v.  GERTRUDE  CAMPBELL. 

Inj'iry  from  defect  in  sideioitlk-— Notice  to  city—Defect  I'ri    original 

construction— 

(1).  Id  an  action  for  clamai<es  for  Injury  suffered  from  a  defect  io 
the  sidewalk,  the  city  is  not  entitled  to  notice  of  such  defect 
where  the  same  was  one  in  the  original  coDstruction  of  the 
walk;  but  if  it  was  not  a  defect  in  the  original  construction, 
then  the  city  is  entitled  to  actual  notice,  unless  by  reason  of  the 
publicity  and  the  long  continuance  of  this  defect  in  the  walk, 
and  this  is  a  question    to  be  submitted  to  the  jury. 
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Same — When  notice  to  oity  required  to  entitle  recovery  of  damctgcM. 

(2).  Where  the  defect  is  of  &  natu  e  that  it  would  not  be  appar- 
ent to  a  passer-by  uDless  he  happened  to  step  on  it,  and  it  is  not 
a  defect  in  the  original  construction,  the  city  would  not  be 
bound  to  take  notice  of  it,  unlens  an  acoident  of  a  char- 
acter to  bring  knowledge  home  to  the  municipality,  occur- 
red before  the  accident,  in  question  in  the  case  at  bar,  or  so 
many  accidents  of  some  character  had  occurred  there  as  to  bring 
home  notice  to  the  municipality. 
Same — Occupati07i  of  plaintiff  as  element  to  measure  dan  ages — 

(8).     In  an  action  for  damages  for  an  injury  suffered    by  the    fault 
of  another,  it  is  proper  to  show  who  the  plaintiff    is   and  what 
his  busines  is,  as  an  element  to  determine  the    measure  of  dam- 
ages suffered. 
Plank  sidewalk — Duty  to  frequently  inspect — 

(4).     A  plank  sidewalk  will  only  last  for  a  few   years,    and  it  is  the 
duty  of  the  municipal  officers  to  exercise  proper  supervision  and 
malce  proper  examination  of  the  same  by  going  over  it  and  test- 
ing it    to  discover  defects. 
Sidewalk  laid  by  abutting  owner — Liability  of  city-- 

(5).     The  city  is  responsible  for  the  defective  condition  of    a    side- 
walk constructed  by  the  owner  of  abutting  property — in  this  case - 
the  board  of  education— by  order  of  the  city. 

(Affirmed  by  Supreme  Court,  without  report,  58   Ohio  St.,. 
650;  88 Bull.,  348.) 

Jenner,  J. 

The  case  of  the  City  of  Alliance  v.  Gertrude  F.  Campbell^ 
is  an  action  brought  in  the  court  of  common  pleas  by  the 
defendant  in  error  against  the  city  of  Alliance  to  recover  for 
an  alleged  negligence  ot  the  city  in  the  original  construction, 
or  in  the  negligent  maintenance  of  a  board  walk  or  pave- 
ment on  a  certain  street  in  that  city,  called  Broadway. 

The  amended  petition  avers  that  this  injury  occurred  en 
the  26th  day  of  June,  1886,  and  it  is  charged  that  the  de- 
fective sidewalk  is  upon  the  south  side  of  this  street,  called 
Broadway,  and  in  front  of  what  is  known  as  the  Broadway 
street  school  house,  near  the  corner  of  said  Broadway  and 
Park  streets. 

It  is  further  averred  that  the  defendant  carelessly  and 
negligently  and  improperly  constructed  said  sidewalk,  in- 
this  that  the  boards  thereon  were  toe  short  to  reach  onto  the- 
stringers  to  he  properly  nailed  and  securely  fastened  on  said 
stringers;  and  by  reason  of  said  sidewalk  being  so  carelessly^ 
negligentlyand  improperly  onnstructed,  the  boards  thereoi> 
had  become  loose,  and  were  not  resting  upon  or  fastened  to- 
said  stringers,  and  said  sidewalk  had  become  or  was  at  said 
time,  unsafe  and  dangerous.  Said  defendant  had  knowingly 
and  carelessly  and  negligently  allowed  said  sidewalk  so  to 
remain  for  a  long  time  prior  to  June  26,  1886. 

I  read  this  for  the  reason  that  at  a  former  term  we  re- 
viewed this  case  on  substantially  the  same    facts;     but  the 
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original  pefcitioD  omitted  this  averment  that  I  have  read. 
The  negligenoe  charged  merely  was  in  permitting  this  board 
walk  to  bb  cut  of  repair  and  in  a  dangerous  condition,  and 
with  the  knowledge  of  the  oity,  and  the  plaintiff  while  ex- 
ercising ordinary  care  in  passing  along  that  walk,  received 
this  injury. ' 

As  I  have  suggested,  we  had  the  case  at  h  former  term  for 
review,  and  we  find  here  now  an  answer  to  the  original  pe- 
tition, but  we  do  not  find  the  answer  to  the  amended  petition, 
but  will  assume  from  looking  into  tbe  record,  that  the  an- 
swer was  substantially  the  same  as  the  one  to  the  original 
petition,  putting  in  issue  all  of  the  averments  of  this  amend- 
ed petition,  all  of  the  substantial  averments. 

The  facts,  very  briefly  stated,  were,  that  this  woman  of 
middle  age,  or  past,  living  in  the  city  of  Alliance,  and  in 
the  evening  of  the  day  while  passing  along  this  sidewalk  in 
company  with  her  two  daughters  and  others,  at  this  point 
stepped  upon  one  of  the  planks,  and  it  went  down,  as 
she  avers,  four  or  five  inches,  by  reason  of  which  she  was 
thrown  upon  her  back,  and  received  th  3  injuries  complained 
of. 

It  further  is  shown  by  her  testimony,  and  the   testimony 
of  her  two  daughters,  that  they  went  Lack,  noticed  the  plank, 
pushed  it  down  to  see  the  cause  of  the  fall,  and  they  say  it 
was  too  short;  they  vary  somewhat  as  to  their    statement — 
some  of  them  say  two  or    three    inches — didn't    reach   the 
other  plank  witbin  two  or  three  inches;  but    they    all   say 
they  stepped  upon  it,  it  would    pass    the    stringer    and   go 
down  four  or  five  inches,  and  that  it  was    nailed,     but   the 
nails  were  not  able  to  be  fastened  by  driving  them   straight 
down,  but  were  driven  obliquely,  some  of  the  witnesses   say 
they  were  *'toed  in,"  so  as  to  catch  the  stringer.     And  it  is 
claimed   that  that  was  a  defe'^t  in  the  original  construction 
of  this  walk,  by  reason  of  which  this  injury  resulted.     It  is 
further  claimed  that  this  condition  was  allowed    to   remain 
for  so  long  a  time  from  the    original    construction    of   the 
walk,  extending  over  a  period  of  perhaps  nine    ypars,    that 
whether  the  defect  was  one  of  original  construction  or   not, 
having  continued  so  long,  and  with  the  knowledge  of  certain 
people  (and  one  woman  having  said    that    she   was   injured 
stepping  into  this;  her    heel    was    turned,    and    her  ankle 
sprained,  probably),  that  at  all  events  the  character  of   the 
defect,  and  its  long  continuance  brought  home  knowlege  on 
the  part  of  the  municipality.     That  is  the  claim. 

Now,  the  testimony  on  behalf  of  the  city  is  quite  uniform, 
that  they  had  passed  over  this  walk;  I  ought    to    say  first 
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that  it  is  olaiiued,  and  not  denied,  not  sericnsly  denied,  and 
might  be  aooapted  ae  a  fact,  that  this  board  walk  was  put 
down  by  the  board  of  education  in  front  of  their  property, 
school  property,  and  that  is  urged  here  in  argument,  and  an 
authority  cited  hearing  upon  the  question  that  this  construc- 
tion, this  layin(j[  of  this  plank  walk  at  that  palace  by  the 
hoard  of  education,  that  a  defect  in  the  original  constrno- 
tion  could  net  be  held  to  apply  to  the  city  of  Alliance,  and 
therefore  that  they  were  entitled  to  notice.  And  it  is  just 
as  well  settled  now  in  the  authorities,  and  I  might  say,  that 
even  if  I  do  not  refer  to  all  these  that  I  have  piled  up  nerp, 
it  is  just'as  well  settled,  at  least  in  our  state,  and  many 
states,  while  there  is  some  conflict  in  others,  it  is  just  aa 
well  settled  that  a  defect  in  the  original  construction  of  a 
roadway  or  a  pavement  or  a  board  walk,  if  constructed  by  a 
municipality,  such  substantial  defect  as  to  cause  an  injury 
to  any  person  who  has  the  right  to  use  it,  that  they  cannot 
insist  upon  notice.  They  are  presumed  to  know  what  they 
do  themselves.  That  is  the  reason  for  it.  It  would  be  ab- 
surd to  say  that  if  a  man  builds  a  thing,  constructs  a  walk 
himself,  to  say  to  him  *'well,  I  notify  you  now  that  that  is 
built  so  and  so."  He  is  supposed  to  know,  and  supposed 
also,  where  it  is  to  be  used  by  the  public,  to  build  it  so  it 
can  be  used  with  reasonable  safety;  a  walk  that  is  suitable 
for  the  purpose  for  which  it  was  to  be  used,  for  passengers, 
persons  passing  over  it  using  ordinary  care,  that  they  would 
not  receive  any  injuiy  by  reason  of  its  condition.  That  ia 
the  law,  as  we  understand  it.  While  counsel  have  been  very 
industrious,  in  citing  numerous  authorities,  it  is  a  subject 
upon  which  the  books  can  be  piled  up,  in  which  the  text 
books  cite  authorities  by  the  page,  and  in  which  some  states 
held  one  way  as  to  what  constitutes  liability,  and  some  an- 
other. So  if  a  case  is  to  be  understood  to  be  authority  in 
Ohio,  it  is  very  important  to  know  just  what  their  statute  is 
in  the  state  inhere  the  supreme  ccurt  has  announced  an 
opinion,  and  what  rule  they  held  to  with  reference  to  the 
duty  of  a  municipality.  It  is  not  for  this  court  to  do  more 
than  ascertain  what  the  decisions  of  our  own  supreme  court 
are,  if  they  have  passed  upon  these  questions. 

Now,  to  come  back  to  the  facts — the  facts  shown  here  by 
Mr.  Johnson,  and  a  number  of  other  parties  it  is  not  neces- 
sary to  name,  that  this  walk  had  been  used  right  along; 
they  had  gone  over  it,  and  gone  over  it  with  rpferenoe  to 
making  an  examination,  and  they  testify  pretty  unifcrmly, 
and  perhaps  all  of  them,  that  the  walk  was  in  good  con- 
dition.    And  I  suppose,  looking  to  this  record,  I  might  say 
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it  was,  except  the  defect  here  in  question,  and  there  is  no 
doubt  of  tblit  defect.  We  must  «ome  back  to  tbat,and  admit 
tbat  proposition.  And  if  tbey  passed  over  it  a  hundred 
times,  tbat  defect  was  there  at  the  time  of  the  accident, 
and  prior  to  that;  ^ud  it  was  a  defect  of  a  character  that 
by  passing  over  it,  it  would  not  be  apparent  to  a  passer-by 
unless  thuy  happened  to  step  on  it.     That  is  true,  as  a  fact. 

Now,  that  being  so,  the  mere  fact  of  it  being  in  that  con- 
dition, if  it  was.'not  a  defeat  in  the  origiiial  construction,  un- 
less an  accident  of  a  character  to  bring  knowlege  home  to 
the  municipality,  occurred  before  this  alleged  accident,  or 
so  many  accidents  of  some  character  had  occurred  there  as 
to  bring  home  notice  to  the  municipality,  they  would  not  be 
bound  to  take  notice  of  it. 

That  16,  in  other  words,  the  municipality  is  bound  to  know 
(whether  they  did  or  not), they  are  bound  to  know  what  the 
citizens  generally  knew  about  the  walk;  they  are  not  bound 
to  know  what  one  or  two  or  three  may  have  known. 

There  is  a  good  deal  of  testimony  on  the  question,  a  good 
deal  as  to  the  character  of  the  injury,  and  we  may  say  we  can 
see  how  sensitive  counsel  naturally  got;  it  is  a  class  of  cases 
that  if  there  is  an  attempt  to  deceive  it  can  be  pretty  easily 
done;  and  yet  it  dees  not  do  to  assume  that;  it  does  net  do 
for  a  trial  court  nor  for  the  reviewing  court  to  assume  that 
anybody  is  attempting  to  deceive  a  court  and  jury.  The 
presumption  is,  and  ought  to  be,  that  every  witness  under 
oath  is  honest.  Tbey  most  all  are— it  is  the  exception 
where. a  witness  is  not.  Therefore,  the  presumption  as  tc  the 
hunesty  of  all  these  witnesses  ought  to  obtain. 

I  want  briefly  to  refer  to  a  few  of  the  authorities;  as  I 
have  said,  tbere  have  been  a  great  many  cited  by  counsel — 
we  have  looked  into  a  number  of  them,  not  all.  *'Each  case 
depends  upon  the  particular  facts  of  that  case,  and  if  it  is  a 
proper  case  to  go  to  a  jury,  then  the  jury  must  determine 
the   question." 

Take  this  Illinois  case,  among  those  cited  by  counsel,  84th 
Illinois,  the  case  of  the  City  of  Chicago  v.  Margaret  Murphy; 
the  syllabus  is  brief,  I  will  read  it:  'Liability  for  injury 
from  defects  in  a  sidewalk,  where  the  evidence  fails  to  show 
the  city  authorities  had  notice  that  a  plank  in  the  sidewalk 
was  loose,  which  caused  a  personal  injury,  or  such  circum- 
tances  as  that  they,  in  the  exercise  of  reasonable  diligence 
should  have  known  it  was  loose,  the  city  will  not  be  liable 
to  the  person  injured."  That  is  the  rule.  It  is  the  rule 
stated  in  a  dozen  cases,  and  more.  If  it  is  loose,  if  it  be- 
comes broken  on  a  given  day  nnd  remains  so  for  a  length  of 
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time,  then  the  authorities  must  have  either  aotnal  notioe,  or 
it  must  be  cf  a  charaoter  or  coDtinued  for  a  leugth  of  time 
that  the  law  will  presume  that  they  did  have  notice. 

Now,  the  oase  of  Blapsberg  v.  The  City  of  Des  Moines, 
68d  Iowa,  page  528:  '*  Where  the  evidence  showed  that  per- 
sons passing  along  the  street  failed  to  observe  that  the  street 
was  in  bad  condition,  it  cannot  b^  assumed  that  the  city 
officials,  by  the  exercise  of  ordinary  diligence,  would  have 
noticed  what  no  other  person  did."  That  particularly  ap- 
plies to  this  case;  here  hundreds  of  people  pass  along  this 
street,  and  as  the  record  would  seem  to  show,  it  was  a  pub- 
lic thoroughfare,  and  while  two  or  three,  or  four  or  five  ob- 
served this  defect,  observed  it  by  reason  of  stepping  upon  it, 
or  being  with  the  parties  who  did  step  upon  it;  others,  hun- 
dreds passed  along  it  and  did  not  see  it.  Now,  if  it  was  a 
defect  simply  that  occurred  after  this  was  constructed,  or  if 
the  city  council  could  nDt  be  charged  with  notice  as  to  the 
original  construction,  that  case  is  applicable;  as  also  the 
case  in^2d  Denio,  page  488. 

This  is  the  case  of  The  City  of  New  York  v.  Bailey  et  al. : 
''A  municipal  corporation  is  responsible  for  the  negligenoe 
and  unskillfulness  of  its  agents  and  servants  when  employed 
in  the  construction  of  a  work  for  the  benefit  of  the  city  or 
town,  subject  to  the  government  of  such  corporation.  The 
owner  of  real  estate  is  responsible  for  the  negligent  acts  of 
persons  employed  in  making  erections  upon  it  for  his  bene- 
fit, though  the  relation  of  master  and  servant  does  not  ex- 
ist between  such  owner  and  the  person  so  employed.". 

The  case  in  4th  Grey,  touches  upon  another  feature  of 
the  case  that  is  urged  by  counsel;  that  is  this — and  while 
I  am  upon  this  subject,  as  I  can  do  it  quicker,  and  do  not 
want  to  take  up  too  much  time — it  is  claimed  here  that  evi* 
dence  was  offered  in  the  record  of  this  charaot^er — the 
woman  was  inquired  of  as  to  her  occupation;  she  said  8he 
had  been  a  school  teacher,  and  then  furtner  as  to  what  com- 
pensation she  received,  she  said  thirty-five  dollars  a  month; 
and  it  is  said  that  that  was  erroneous,  for  the  reason  that 
thve  was  no  averment  in  the  petition  as  to  special  damages, 
and  this  was  evidence  tending  to  show  special  damages.  That 
is  the  ground  upon  which  this  in  urged,  and  'this  case  sus- 
tains that  view,  this  4th  Grey,  888,  case  of  Baldwin  v.  The 
Railroad  Company.  '*In  an  action  brought  by  a  traveler 
on  a  highway  against  a  railroad  corporation  to  recover  dam- 
ages for  a  personal  injury  oscasioned  by  their  locomotive 
engine,  the  plaintiff's  occupation  and  means  of  earning  sup- 
port are  aot  admissible  in  evidence  to  increase  the  damages, 
if  not  especially  averred  in  the  declaration."^       j     r::    _  , 
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If  that  is  the  law  iu  Ohio,  then  there  never  is  a  oase 
brought  when  the  rule  is  not  violated.  If  you  oannot  in- 
quire of  a  man,  when  you  put  him  on  the  stand,  *'what  is 
your  business?" — if  you  oannot  do  that,  and  he  oannot  say 
"I  am  a  merohant"  or  **I  am  a  farmer,"  in  a  damage  suit, 
then  I  say,  every  time  a  ease  is  tried,  it  is  violated.  And 
it  is  very  impoitant  for  a  court  and  juiy  to  know  whoa  man 
is;  and  a  statement  of  the  proposition  would  show  that  this 
cannot  be  the  law  iu  the  broad  terms  in  which  it  isputheie; 
no  doubt  whatever  that  a  man  laboring  on  the  street  and 
earning  a  dollar  a  day,  who  receives  a  permanent  iniury, 
is  not  entitled  to  the  same  compensation  «s  a  man  wno  is 
engaged  in  some  large  Lusiuess,  or  a  farmer  owning  a  large 
farm,  or  a  lawyer  engaged  in  a  large  practice,  whcreceiv^^s  a 
permanent  injury.  The  statement  of  the  proposition  and 
the  fact  shows  that  cannot  be  sd,  and  we  do  not  think  this 
authority  means  that.  *'The  plaintiff's  occupation  was  not 
stated  in  the  writ,  the  only  averment  in  the  declaration  was 
that  the  defendants  owned  the  railroad  between  Worcester 
and  Springtield;  the  plaintiff  was  traveling  on  the  highway 
which  crosses  said  railroad,  and  was  using  due  care;  the  de« 
fendants  ran  their  engine  against  his  wagon,"  etc.  Now, 
they  hold  and  assume  that  under  their  statute,  and  the  fact 
that  it  was  not  stated  in  the  writ — the  occupation  was  not 
stated  in  the  writ;  they  seem  to  be  required  to  do  that  under 
the  statute  there;  then  they  say  the  rule  is  as  stated  here. 
But  Sedgwick,  also  cited  by  counsel,  does  not  mean  that. 
The  first  volume  of  Sedgwick  on  Damages,  page  768: 
"Under  a  general  allegation  of  damages,  the  plaintiff  may 
prove  and  recover  those  damages  which  naturally  and  neces- 
sarily result  from  the  act  complained  of,  or  those  damages 
which  the  law  implies  will  proceed  from  it."  But  how  can 
yoo  tell  what  damages  the  man  suffers,  without  knowing  who 
the  man  is?  What  is  his  business?  Is  he  totally  disabled 
from  carrying  on  his  business? — if  he  is,  then  the  damages 
may  be  large.  The  injury  may  be  just  as  great  to  a  man  en- 
gaged in  a  certain  occupation  cr  a  certain  kind  of  busibess, 
he  may  be  still  able  to  carry  that  on,  and  the  damages  would 
not  be  so  great. 

Now,  there  is  one  other  authority  I  will  read  aline  or  two 
from;  it  is  in  the  Atlantic  Reporter,  October  4,  1898,  page 
198,  case  of  Lohr  and  Wife  v.  The  Burrough  of  Pittsburgh; 
it  is  a  Pennsylvania  case,  and  a  late  case:  "'Notice  of  the 
defect  oannot  be  brought  home  to  the  defendant  by  evidence 

[OOPTRIOHT,  1899,  BT  OAU.  O.  JAHM.  ] 
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that  the  peison  wbo  was  a  Burgess  at  the  time  of  the  acoi- 
dent,  had,  before  he  was  eleoted  Burgess,  oalled  the  atten- 
tion of  the  ohief  of  polioe  to  the  defect."  A  sidewalk  such 
as  that  in  qaestion  here,  would  last  only  a  few  years,  and  it 
was  thu  duty  of  the  borrough  offioers  to  exercise  proper 
supervision  and  make  proper  examination  of  this  pavement 
by  going  upon  it  and  testing  it,  to  discover  by  the  eye. 

I  will  also  refer  to  the  case  reported  in  the  advance  sheets 
of  the  New  York  Supplement  for  '89,  on  page  484,  Stebbins 
V.  The  Village  cf  Oneida:  **The  fact  that  a  sidewalk  was 
inspected  by  a  village  official  a  few  weeks  before  plaintiff 
deceived  an  injury  therpon  is  no  defense  to  an  action  for 
touch  injury,  and  it  is  proper  to  submit  to  the  jury  the  ques- 
tion whether  the  trustee  was  reasonably  diligent  indisoover- 
ing  whether  the  walk  was  o.ut  nf  repair  or  net.  The  evidence 
t)f  the  condition  of  the  sidewalk  where  plaintiff  was  injured, 
And  of  eimllar  accidents  occurring  there,  is  admissible  to 
«how  notice  on  the  part  of  the  defendant."  Judge  Dillon 
lays  down  the  rule  as  we  have  stated  it;  that  is  this — that 
if  it  is  a  defect  in  the  original  construction,  they  are  entitled 
to  no  notice:  if  it  is  a  defect  that  occurred  after  it  was  con- 
structed they  are  entitled  to  notice,  or  it  must  be  of  a 
character  or  continued  for  such  length  of  time  that  notice  ia 
presumed. 

Is  the  city  in  this  instance  chargeable  with  the  original 
<5onBtructicn  of  this  walk?  That  is  a  matter  involved  in 
some  doubt.  It  is  involved  in  some  doubt  for  this  reason- 
that  the  walk  was  put  down  by  the  board  cf  education.  But 
suppose  it  was  a  property  owner  who  put  down  this  walk. 
Can  the  propert}^  owner  put  down  any  kind  of  a  walk  he 
chooses?  Must  n3t  the  city  be  responsible  that  that  walk  is 
constructed  there  properly,  safely?  Can  a  city  throw  off  the 
responsilnlity  by  saying  **we  didn't  put  it  down.  John  Doe 
put  it  down — the  board  of  education  put  it  down."  Must 
not  they  superintend  it?  Must  not  the  civil  engineer,  or 
some  proper  person,  have  the  supervision?  If  that  is  oou- 
ceded,  is  not  the  construction,  although  the  actual  work  is 
performed  by  the  property  owner — is  not  the  construction 
the  work  cf  the  citv? 

We  think  it  must  be  so  held.  It  seems  so  to  us.  It  does 
not  seem  to  us  that  the  responsibility  is  shifted,  because 
the  city  supervised  this  work,  or  should  have  supervised  it^ 
and  should  therefore  be  responsible  for  its  charactei. 

New,  on  the  former  hearing,  this  case  was  reversed  for  the 
reason,  substantially,  that  the  court  charged  that  if  they 
found  this  was  a  dsfect  in  the  original  construction  that  the 
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fiity  was  not  eutitled  to  Dotioe.  That  is  a  oorreot  rule  of  law 
if  the  issue  had  authorized  it.  The  issue  did  not;  there  was 
DO  averment  iu  the  petition  charging  that  is  was  a  defeot  in 
the  original  oonstruation.  Under  that  issue  we  held  that 
the  charge  was  erroneous,  and  we  held  further  that  the  evi- 
dence under  that  issue  (and  of  course  we  did  not  mean  to 
make  it  broader  than  the  issue),  that  the  evidence  under 
that  issue  did  not  sustain  chat  verdict,  under  the  charge  of 
the  court.  That  was  as  far  as  the  court  could  fairly  have 
gone;  they  cannot  go  outside  of  the  issue. 

We  think  the  only  criticism  this  charge  is  subject  to,  is 
that  it  is  too  favorable  to  the  city. 

Counsel  did  not  call  our  attention  tc  auy  part  of  it;  but 
the  court  fails  to  charge  and  refuse  to  charge  although  coun- 
Hc)  suggested  to  the  court,  *'We  want  you  to  charge,  if  this 
injury  resulted  to  this  plaintiff  by  reason  of  the  defect  in 
the  original  construction,  tha^  the  city  was  not  entitled  to 
notice,"  and  the  court  says  nt  .hd  bad  charged  all  he  wished 
to'charge  on  that  subject;  and  he  charged  that  they  are  still 
entitled  to  notice,  under  the  facts  as  shown  in  the  case. 

We  think  it  was  only  fair  to  have  put  that  question  to  the 
jury;  it  was  fcr  the  jury  to  say  **hGW  they  found  the  facts." 
Was  this  defect,  or  was  it  not,  in  tpe  original  construction? 
If  it  was  a  defect  in  the  original  construction,  and  you  so 
find,  then  no  notice  was  required.  But  if  you  find  that  it 
was  not  a  defect  in  the  original  construction,  then  they  are 
entitled  to  actual  notice,  unless  by  reason  of  the  publicity 
and  the  long  continuance  of  this  defect  in  the  walk.  That 
is  what  he  should  have  done.  He  does  not  do  that.  He  says 
**they  are  entitled  to  notice." 

Under  the  issue  and  under  the  charge  to  the  jury,  if  the 
jury  found  from  the  facts  that  this  was  a  defect  in  the  orig- 
inal construction  they  could  still  fairly  say  they  were  not  en- 
titled to  notice.  It  is  a  question  for  the  jury.  So  we  do  not 
find  any  error  in  that  charge;  and  we  find  that  the  evidence 
here   furnished,  under  this  issue,  does  sustain  the  verdict. 

Was  there  error  in  admitting  the  testimony  of  T)r.  Phil- 
lips? That  was  one  of  the  groands^upon  which  we  reversed 
the  case  befcre.  We  held  it  was  clearly  wrong.  We  would 
have  reversed  that  case  on  the  testimonv  of  Dr.  Phillips 
alone,  if  there  h^d  been  no  error  in  the  charge;  because  Dr. 
Phillips  was  permitted  on  the  former  trial  to  detail  to  the 
jury  his  conversation  with  the  woman,  and  it  went  in  cor- 
roborating the  testimony  of  the 'woman.  That  was  preju- 
dicial.    We  thought  so  then.     We  think  so  now. 

We  have  read  that  testimony  carefully,   and    we    do   not 
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think  there  is  anything  prejudicial  in  it;  indeed  we  think  it 
was  properly  admitted,  except  one  doobtfui  question  there 
— but  I  will  not  refer  to  that   further. 

We  are  cited  here  to  Rogers  on  Expert  Testimony,  to  show 
that  the  testimony  of  Dr.  Phillips  again  isinoompetent  and 
prejudicial;  he  is  oallod  again — he  examined  the  woman, 
and  testifies  as  to  how  he  found  her — testifies  among  other 
things  that  he  knows  of  no  reason  why  it  should  be  under- 
stood to  be  a  permanent  injury,  but  he  details  that  he  talked 
with  her,  he  wouldn't  go  thero  and  not  talk  to  the  woman; 
he  talked  to  her,  he  ascertained  what  her  claim  was  about 
it.   That  he  had  a  right  to  do. 

Now,  he  testifies  and  gives  his  opinion  from  the  examin- 
ation that  he  made;  does  this  authority  exclude  it  and  hold 
it  to  be  incompetent?  Let  us  see:  '*The  rule  is  that  an  ex- 
pert cannot  be  allowed  to  give  his  opinion  based  upon  state- 
ments made  to  him  by  parties  out  of  court,  and  not  under 
oath  His  opinion,  to  be  admissible,  must  be  founded  either 
on  his  own  personal  knowledge  of  the  facts,  or  else  upon  a 
hypothetical  question ;  hence  the  opinion  of  a  physician  called 
in  consultation  with  the  attending  physician  cannot  be  re- 
ceived, if  based  upon  declarations  made  to  him  by  such 
physician,  or  by  the  wife^or  nur.qe  of  the  patient,  as  to  his 
symptoms,"  etc. 

But  cannot  he  talk  to  the  party  he  is  examining?  The 
wife  cannot  state  it;  the  nurse  cannot  state  it;  another 
physician  cannot  state  it — about  the  symptoms — but  cannot 
he  talk  to  the  party,  and  then  making  his  examination  and 
judging  from  the  examination  as  to  how  he  finds  it,  cannot 
he  detail  that  to  the  jury?  If  not,  then  the  testimony  of 
almost  every  physician  would  bn  incompetent,  except  you 
put  a  hypothetical  question  to  him.  The  hypothetical  ques- 
tions are  put  generally  when  the  witness  has  not  seen  the 
patient  at  all,  has  not  madeany  examination  as  a  physician. 
Assuming  the  facts  to  be  so  and  so,  what  do  you  say?  fint 
if  a  surgeon  has  examined,  then  a  different  rule  obtains.  Of 
course,  you  must  carefully  exclude  all  declarations  from  the 
jnry. 

Now,  this  is  a  large  verdict,  and  it  seems  to  be  a  hardhip 
on  the  city;  and  counsel  state  well  what  the  rule  is  in  a 
second  trial.  When  a  case  has  been  tried  a  second  time,  to 
a  jury,  a  fair  jury,  and  the  verdict  is  returned  substantially 
the  same  as  on  the  first  trial,  it  ought  to  carry  more  weight 
to  a  reviewing  court  than  if  it  was  tried  but  once.  That 
ought  to  be  the  rule;  that  is  the  rule,  as  we  understand  it, 
with  all  courts. 
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Looking  at  this  whole  reoord  we  do  not  find  any  error  that 
would  justify  us  iu  again  reversing  this  case.  So  we  affirm 
it,  without  penalty. 

Fording  &  Harris,  for  Plaintiff  in  Error. 
rj  Baldwin  &  Shields,  for  Defendant  in  Error. 
^(  Affirmed  by  supreme  ocurt,  without  report,  58  Ohio   St., 
650;  88  Bulletin,  eS48.) 


(Fifth    Circuit— Stark  Co.,  0.,  Circuit  Court— 1895.) 
Before  Jeoiser,  Pomerene  and  AdaoDS,  JJ. 
METZGER  &  COMPANY    v.  BOLWICK. 

Right  of  way —Appurtenant  and  in  gross — 
(1).  Where  one  granted  ao  estate,  and  in  bis  deed  reserved  a 
right  of  way  across  it  to  a  certain  point,  but  made  no  mention 
of  or  reference  to  any  estate  to  which  it  was  to  be  appurtenant, 
or  with  which  to  be  used,  ir.  is  a  way  in  gross, and  is  a  personal 
right  which  is  not  the  subject  of  a  grant  to  others,or  to  inherit- 
ance. 

What  will  constitute  right  of  way  in  gross— 
<2).  Ways  are  said  to  be  appendant  or  appurtenant  when  they  are 
incident  to  an  estate,  one  terminus  being  on  the  land  of  the 
part>  claiming  it.  The  owner  of  a  lot  separated  by  four  lots  from 
a  right  of  way,  cannot  claim  the  same  as  appurtenant  to  his  lot; 
but  a  covenant  in  his  deed  by  which  the  grantor  agrees  "to 
leave  an  open  driveway  from  the  south  end  of  said  (another) 
alley  along  said  railway  and  switch",  gives  a  right  of  way  in 
gross,  and  is  personal  and  can  not  be  granted  away  to  others. 

< Affirmed  by  Supreme  C^urt,  58  Ohio  St.,  710;  88  Bull.,  269.) 

Appeal  from  the  Court  of  Common  Pleas  of  Stark  county. 

Jbnner,  J. 

The  case  of  William  H.  Metzger  and  Victoria  C.  Udick  v. 
Daniel  S.  Hclwiuk,  is  here  on  appeal,  but  the  facts  are  sub- 
stantially agreed  upon. 

The  plaintiffs  aver  they  are  the  owners  of  the  real  estate 
desorihed  in  this  petition,  parts  of  two  lots  in  the  oity  of 
Canton;  and  they  aver  they  have  the  free  use  and  enjoy- 
ment, in  common  with  others,  of  a  fifteen-foot  alley  and 
right  of  way  running  through  and  over  said  lets,  from  C^dar 
street  to  the  railway;  further  they  aver  that  they  are  the 
owners  of  a  right  of  way — a  fifteen-footalley— running  west- 
wardly  from  the  above  described  alley  along  the  liiie  of  the 
MoLain  M  lohine  company's  railroad  switob  to  Cleveland 
avenue;  and  they  further  aver  that  the  defendant,  Holwiok, 
is  about  to  interfere  with  their  use  of  it  by  erecting  a  per- 
mavient  building  across  this  way. 
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The  answer  admits  that  he  is  about  to  erect  this  bnilding 
aoroas  this  olaimed  right  of  way,  but  it  avers  that  it  is  his; 
and  that  he  has  a  right  tc  ereot  it  there,  add  that  the  plain- 
tiffs have  no  interest  whatever  in  it.  That  presents  the 
question,  substantially. 

It  is  olaimed  that  the  plaintiffs  had  this  right  of  way  be- 
cause it  was  appurtenant  to  their  real  estate.  The  other 
fide  denies  that  it  was  an  appurtenant;  but  admits  that  it 
was  a  way  in  gross  attached  to  certain  of  this  real  estate. 

Now  the  facts  are  these,  in  brief: — that  on  the  21st  day  of 
December,  1888,  the  McLain  Machine  Company  was  the 
owner  of  a  tract  of  land  in  this  city,  on  a  part  of  which  they 
had  erected  their  shops.  They  had  a  switch  extending  from 
the  Pennsylvania  railroad  main  track  to  their  plant;  on  the 
day  named  they  sold  and  conveyed  to  Holwick  by  deed  a 
portion  of  these  grounds;  they  describe  it  by  metes  and 
bounds,  and  then  set  forth  that  they  will  construct  an  alley, 
fifteen  foet  wide,  from  Cedar  street  clear  down  to  the  rail- 
road ;  and  in  the  deed  now  to  Holwick — and  it  all  turns  up- 
ou  this  and  what  was  subsequently  done — they  provide  that 
Holwick  shall  have  the  joint  use  of  this  private  switch;  that 
he  shall  pay  half  the  expense  of  kseping  it  in  good  order, 
and  then  comeb  this  language:  "Said  second  party  agrees 
to  leave  an  open  driveway  from  the  south  end  of  said  alley 
along  said  railway  and  switch  to  Poplar  street."  That  ap- 
pears in  the  deed.  I  ought  1o  say  that  the  same  reservation, 
we  assume  from  what  counsel  have  said,  appears  in  the  two 
prior  conveyances  until  th«y  ocme  to  these  plaintiffs,  and  in 
the  plainti^s'  deeds  it  appears  in  the  language  of  this  deed. 

Plaintiffs'  property  is  separated  from  the  defendant's  by 
this  fifteen-foot  alley,  and  it  fronts  on  South  Market  street, 
and  it  lies  lengthwise  on  Cedar  street;  there  are  four  other 
lots  between  their  property  and  this  switch. 

It  must  be  bcrne  in  mind  that  after  this  conveyance  to 
Holwick,  which  was  December  1,  1888,  there  were  certain 
conveyancces  and  then  the  machine  company  conveys  to 
Heirscheimer  January  28,  1892,  this  lot  that  the  plaintiffs 
now  own.  November  10,  1892,  Heirscheimer  conveys  to  these 
plaintiffs  whatever  rights  Heirscheimer  had,  and  it  is  olaimed 
these  plaintiffs  had  to  use  this  as  a  way  appurteiiant  to  his 
property. 

We  think  this  presents  a  question  of  some  difficulty,  and 
we  find  that  we  are  not  able  to  agree  among  ourselves  as  to 
this  question;  and  I  want  tc  state  the  conclusions  of  a  ma- 
jority of  the  ccurt. 

It  is  quite  important, we  think,  to  understand  these  facts: 
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that  these  plaintiffs'  property  is  separated  by  a  fifteen  foot 
alley,  and  lies  away  up  on  Cedar  street,  fronting  on  South 
Market,  with  four  lots  between  it  and  this  right  of  way;  and 
that  at  the  time  the  sale  was  made  to  Holwiok,  the  maohine 
company  owned  the  land  immediately  south  of  Holwiok-— 
the  switch  divided  it  in  two:  they  also  owned  the  land  west 
on  which  their  shop  was  situated;  now,  subsequently,  they 
divided  up  the  land  lying  west  of  the  fifteen-foot  alley  which 
they  agreed  to  open  up  and  did  open  up — they  divided  it  in- 
to lots,  and  sold  them. 

It  is  important  to  get  at  a  clear  definition,  we    think,    of 
some  of  these  terms,  and  I  want  (for  fear  I  may  overlook  it) 
to  cal]  attention  to  this  110  Illinois,  the  case  of    Keckin   v. 
Votz.     Commencing  on  page  264,  it  is  said  the  court   below 
determined  the  case  substantially,  on   this    authority,    and 
the  facts  are  these  in  this  Gas<^ — I  can  state  it  so  a<t  to  make 
myself  understood  clearly,  I  think.     A  man  by  the  name  of 
Chanler  owned  a  piece  of  land  in  Chicago,  and  it  was    sub- 
stantially ninety  feet  square,  eighty-nine  feet  one  way   and 
ninety  the  other;  it  fronted  on  Wells  street,  and  it  lay  side- 
wise  on  Chicago  avenue.    Now  he  sold    off,  I    will    say   (by 
treating  the  top  here  as  though  it  were  north    I  can    make 
myself  understood,  and  there  is  a  diagram  of  the    lots   here 
in  this  book),  he  sold  off  two  pieces  at  the  south  end  of  the 
property,  twenty-nine  feet  to  Volz,  and  another  twenty  feet 
to  Volz  which  was  after  vards  conveyed  to  other    parties    by 
mean  conveyancep.     Now  in  the  deed  he  reserves  ten  feet  for 
an  alley  along  and   across  these  lots,  across  the    end    of  the 
lots,  and  it  is  said  that  if  they  can  look    beyond    the   deeds 
(and  some  authorities  differ  as  to  whether  they  can  look  be- 
yond the  deeds  to  determine  whether  or  not  a  way  is  appur- 
tenant or  not) — it  ought  to  be  determined  by  the  reading  of 
the  deed  itself;  hut  still  the  authorities,  or  some    or   them, 
seem  to  hold  that  you  may  look  beyond  and    find    out  just 
how  the  parties  are  situated.     That  is  what  he  had  done;  he 
subsequfjntly  scid  and  conveyed  the    northern  lots  to   other 
parties,  the  persons  on  the  -siouth  reconveyed,  and  then  they 
closed  up  that  alley,  and    the    question    was    made    as    to 
whether  or  not  that  was  appurtenant.    It  is  said  here  in  the 
opinion  of  the  court  that  it  was  necessary,  to  get  to  Chicago 
avenue,  to  pass  over  this  ten  feet.     Now,  here  is    what   the 
court  said  in  the  opinion — this  is  the  language  of  the  reser- 
vation 'excepting   and    reserving    therefrom' — that    is   the 
language — *ten  feet  across  the  west  end  of  said  premises   for 
an  alley — (it  was  reserving  that,   it  was  not  conveyed):    the 
deeds  conveying  to  each  of  these  parties  contain    the   same 
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exouptioD  and  reflervation  contained  in  the  deed  to  O'Neil. ' 
Quoting  from  another  oase  the  oourt  on  page  269  Bay:  *'In 
construing  deeds  or  other  writings,  courts  must  seek  to  as- 
certain and  give  effect  to  the  intention  of  the  parlies.  For 
that  purpose,  they  may  and  will  take  notice  of  attendant 
circumstances,  and  by  them  determine  the  intention  of  the 
parties,  the  situation  and  location  of  the  property,  the  man- 
ner in  which  it  was  used  in  connection  with  the  res'^rvation ; 
the  exception  contained  in  all  the  deeds  from  Chanler 
clearly  indicates  an  intention  to  create  the  alley  for  a  right 
of  way  in  the  nature  of  an  easement." 

It  run  right  across  the  end;  they  had  noway  out  to  Chica- 
go avenue  except  by  that  way  which  had  been  reserved;  they 
say  that  being  so,  it  was  a  way  appurtenant.  This  judge 
quotes  from  11th  Grey,  page  270:  **When  it  appears  by  a 
fair  interpretation  of  the  words  of  a  grant  that  it  was  the 
intention  of  the  parties  to  create  or  reserve  a  right  in  the 
nature  of  a  servitude  or  easement  in  the  property  granted, 
for  the  benefit  of  other  land  owned  by  the  grantor,  and  the 
original  forming  with  the  land  conveyed,  one  parcel,  such 
right  will  be  deemed  appurtenant  to  the  land  of  the  grantor, 
and  binding  on  that  conveyed  to  the  grantee." 

That  IS  all  I  need  to  say  as  to  that  authority.  I  want  to 
get  clearly  the  definiticn,  and  I  turn  tu  this  recognized  au- 
thority, Washburne  on  Easements  and  Servitudes,  and  on 
page  11,  first:  **A  man  may  iiave  a  way  in  gross  over  an- 
other's land, but  it  must,  from  its  nature,  be  a  personal  right, 
not  assignable  or  inheritable,  nor  can  it  be  made  sc  by  any 
terms  in  the  grant  any  more  than  n  collateral  and  independ- 
ent covenant  can  he  made  to  run  with  land. 

**  Where  one  granted  an  estate,  and  in  his  deed,  reserved 
a  right  of  way  anros?  it  to  a  certain  point, but  made  no  men- 
tion of  or  reference  to  any  estate  to  which  it  was  to  be  ap- 
purtenant, cr  with  which  used,  it  was  held  to  be  a  way  in 
gross,  and  not  the  subject  of  a  grant. " 

That  is  the  condition  in  this  deed;  there  is  nothing  said 
about  the  machine  company  having  any  other  land;  it 
does  not  refer  to  it,  nor  describe  it;  but  just  says  in  so  many 
words,  that  he  agrees  to  keep  a  way  open  fifteen  feet  wide, 
and  does  not  say  wherp,  does  not  say  for  whose  benefit.  '*A 
right;  in  gross  is  net  assignable.  If  one  has  a  right  of  way 
appendant  or  appurtenant  to  an  estate,  he  cannot  grant  it 
separate  and  distinct  from  the  land  to  which  it  belongs. 
When,  therefore,  the  grantee  conveyed  thg  dominant  estate 
with  all  is  ways,  etc.,  it  did  not  convey  any  right  of  way  as 
being  appurtenant  under  that  grant  except  such  as  was  cod- 
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'Dected  with  the  use  and  enjoyment  of  the  land   to   whioh  it 
was  annexed." 

It  most  be  remembered  that  the  switch  was  a  private 
switoh,  and  so  called  in  this  deed.  Hclwiok  agrees  to  pay 
one-half  of  the  expense  of  keeping  it  in  order.  And  after 
that,this  other  lot,  away  off,  four  lots  at  lease  distant,  is 
sold   to  the  plaintiffs. 

I  want  t(3  turn  over  a  few  pagen  and  see  what  thid  au- 
thority says  as  to  when  a  way  is  appurtenant,and  I  will  read 
a  line:  **Ways  are  said  to  be  appennaiit  or  appurtenant 
when  they  are  incident  to  an  estate,  one  terminus  being  on 
the  land  of  thp  party  claiming  it."  Now,  if  that  is  a  correct 
definition,  there  is  no  claim  that  there  is  one  terminus  of 
this  way  on  this  land;  it  terminates  in  an  alley  near  the 
railroad,  and  this  lot  is  at  the  upper  end  of  the  alley,  front- 
ing on  Market  street  and  Cedar  street;  so  it  is  not  in  any 
way  connected  with  it.  It  does  not  terminate  there  any  more 
than  any  other  street  that  might  be  followed  up  with  alleys 
and  streets,  would  ^terminate  there.  **Ways  are  said  to  be 
appendant  or  appurtenant  when  they  are  incident  to  an  es- 
tate, one  terminus  being  on  the  land  of  the  party  claiming 
it."  They  must  inhere  in  the  land,  concern  the  preiiiieeB, 
and  be  essentially  necessary  to  their  enjoyment.  They  are 
of  the  nature  of  covenants  running  with  the  laud,  and  like 
them  muat  respect  the  thing  granted  or  demised,  and  must 
oonaern  the  land  or  estate  conveyed.  A  way  appendant  can- 
not be  turned  into  one  in  gross,  because  it  is  inseparably 
united  to  the  land  on  which  it  is  incident.  So  a  way  in 
gross  cannot  be  granted  over  to  another,  because  of  its  be- 
ing attached  to  the  person;  nor  can  one  have  a  private  way 
over   and  along  a  public  highway. 

Now,  I  desire  to, call  attention  to  28d  Ohio  State,  the  case 
of  Boatman  and  Wife  against  Lasley,  page  614;  the  syllabus 
is  very  brief:  '*A  right  of  way  in  gross  is  a  right  personal 
to  the  grantee,  and  cannot  be  made  assignable  or  inheritable 
by  any  words  in  the  deed  by  whioh  it  was  granted." 

Here  are  some  of  the  facts:  A  right  of  way  had  been  grant- 
ed by  deed,  on  the  7th  day  of  .Tun«,  1869,  bv  the  warrantor 
to  Logue,  his  heirs  and  assigns,  and  the  tenants  and  occu- 
piers for  the  time  b^ini;  of  the  lands  then  owned  and  occupied 
by  the  said  Alexander  Logue,  in  section  15,  town  5,  of  range 
14,  in  the  Ohio  company's  purchase  etc.  It  is  not  alleged, 
however,  that  Lo^ue  at  the  time  the  right  of  way  over  the 
warranted  premises  was  granted  to  him  by  the  plaintiff,  was 
the  owner  cr  occupier  of  any  land  in  said  section  15,  or  else- 
where; Dor  is  it  alleged  that  the  right  of  way  complained  of 
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beoame  appendaDt  or  appurtenant  to  any  land  whatever,  or 
that  said  Ronsh  had  any   interest  in  said  right  of  way. 

The  evidence  being  olcsed,  the  oonrt  oharged  the  jury  as 
follows,  on  th3  questions  raised  on  the  issae:     '*If  the  jury 
shall  find  from  the  evidence  that  at  the    date    of  the  deed 
made  by  Lasley  to  Lcgue,  marked  *'A, "  the  said   Alexander 
Logue,  grantee  therein,  was  not  the  owner  in  fee    or    other- 
wise cf  some  real  estate  adjoining  the  farm  through   whiofa- 
said  right   of  way  is  granted,  or  situate  in  the  neighborhood* 
so  that  said  right  of  wav  may  become    appurtenant    to   the- 
same,  then  the  said  deed  conveys  a  right  of  way  personal  to 
himself  alone,  and  one  which  cannot  descend  to    his   heirs, 
one  whioh  he  cannot  assign  or  release  to  another   person  ex- 
cept such   other  person  be  the  owner    of    the  farm   through 
which  said  way  was  granted." 

Now,  if  this  reservation  to  the  McLain  Machine  Company 
was  persona]  to  the  McLain  Machine  Company,  they   could> 
not   by   conveying   a   lot  away  off  distant  from  that,    net 
touching  it,  not  coming   near  to   it,  make  it  appurtenant. 
That  seems  tc  be  the  point  of  that  charge. 

Jadge  Mcllvaina,  announcing  the  opinion,  among  ether 
things,  qays  this:  ''The  terms  cf  the  deed  from  Lasley  to- 
Logue  plainly  import  an  intenticn  to  make  the  right  of  way 
therein  sranted  appendant  and  appurtenant  to  other  lands,, 
but  the  record  does  not  disclose  either  the  facta  or  the  law- 
given  to  the  jury  whereby  it  could  determine  whether  cr  not' 
that  intention  was  accomplished. 

**VVhere  the  way  is  appendant  or  appurtenant  to  other 
land^,  very  different  considerations  arise.  There  the  right 
attaches  to  the  lands  to  which  the  way  is  appurtenant,  be- 
cause it  is  grauted  for  the  convenience  of  their  occupation 
without  respect  to  the  ownership  or  numher  of  occupants. 
In  such  case  the  right  of  way  passes  with  th<»  dominant  es- 
tate as  an  incident  thereto.  A  right  of  wav  appendant  can- 
not be  converted  into  a  way  in  gross,  nor  can  a  way  in  gross- 
be    turned  into  a  way   appendant." 

This  case  in  the  100  Pennsylvania  State  is  also  cited,  page- 
42.  I  may  refer  to  it  briefly,  and  I  will  simply  read  a  line- 
from  the  opinion  of  the  court  on  paga  46:  '*The  extent  of 
the  right,  and  everything  pertaining  to  it,  is  to  be  gathered! 
from  the  terms  of  the  grant  in  Hunter's  deed."  New, if  that 
is  the  law  that  you  have  to  look  to  the  deed  for  the  exentof 
it,  referring  tc  it  we  find,  the  grant  was  the  free  use  and 
privilege  of  an  open  road,  forever.  If  there  was  any  doubt 
as  to  the  nature  or  extent  of  the  grant,  the  well  settled  rule 
would  require  to  be  takep  piost  stronglv  against  the  grantor; 
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but  there  is  no  ambigaity  about  it.  On  the  oontraiy,  it  is 
olear  and  explicit,  aod  instead  of  restriotiug  or  in  any  way 
limiting  the  use,  it  is  declared  to  be  free  and  an  open  read 
forever.  It  needs  no  citation  of  authorities  to  show  that  snob 
a  right  ot  way  may  be  used  and  enjoyed  by  those  who  own 
or  lawfully  ccoupy  any  part  of  the  dominant  tenement  foi 
any  purpose  to  which  it  may  from  time  to  time  be  legiti- 
mately applied.  Only  those  who  may  be  properly  regarded 
as  trespassers  on  the  dominant  tenement   can    be  excluded. 

I  cite  that  to  show  that  there  they  hold  you  cannot  look 
beyond  a  deed  for  the  purpose  of  determining  the  question^ 

And  in  the  Massachusetts  report,  107,  case  of  Dennis  v^ 
Wilson,  page  591:  '*The  owner  of  a  lot  cf  land  adjoining 
the  highway  sold  and  conveybd  part  of  it,  excepting  and  re* 
serving  a  right  of  way  extending  from  the  highway  along 
the  line  of  division  between  the  part  sold  and  the  rest  of  the 
land  for  a  distance  less  than  the  whole  depth  of   the  lot. 

"Held:  That  the  right  was  appurtenant  to  the  rest  of  the 
land,  whether  or  not  it  was  limited  to  the  grantor's  life. '^ 
This  is  what  the  court  say  among  ot.her  things:  '*When 
there  is  in  the  deed  no  declaration  of  the  intention  of  the 
parties  in  regard  to  the  nature  of  the  way,  it  will  be  deter- 
mined by  its  relation  to  other  estates  of  the  grantor,  or  its 
want  of  such  relations.  The  right  of  way  excepted  and  re- 
served extended  from  the  highway  in  front  and  along  the 
line  of  the  division  for  a  specified  distance,  less  than  the 
whole  depth  of  the  lots,  etc." — without  reading  more  there. 
"Its  character  must  be  determined  by  the  purposes  for 
which  the  way  was  ir. tended  to  be  used.  Whether  a  way  is 
appurtenant  to  land  depends  upon  its  relation  to  the  land 
in  respect  of  use,  and  not  upon  any  ODrrespondence  with  the 
title  of  the   owner  in  respect  to  duration." 

Now,  how  is  this  in  fact.  This  party  could  not  use  that 
switch;  the  switch  is  on  the  private  land  of  Holwick,  and 
the  private  land  af  the 'machine  company.  Here  is  a  way 
all  around  it.  Here  are  two  street.^^;  this  lot  is  on  two  streets; 
it  abuts  on  this  allev.  It  does  not  terminate  at  this  lot,  nor 
in  this  lot.  And  taking  the  facts  o,  this  case,  with  these 
authorities,  the  definition  they  give  as  to  what  would  make 
it  appurtenant,  the  majority  of  the  court  think  that  this  way 
was  merely  a  way  in  gross,  reserved  by  the  McLaiii  Machine 
Company  for  their  benefit,  and  when  they  conveyed  other 
real  estate  they  had,  different  from  that,  not  connected 
with  it,  why,  they  could  not  convey  that  reseiYation.  So  we- 
will  have  to  dismiss  this  petition,  at  the  costs  of  the  plain- 
tiff. 


-*«.'<ir 
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POMBRENB,  J. 

I  am  wholly  UDable  to  agree  with  my  hrothers  od  the  sab- 
jeot  on  this  poiut;  I  think  it  is  oonoeoted  with  the  part  of 
the  land  retained. 

Now,  this  machine  company  owned  a  oertain  traot  of  land; 
part  of  it  lies  between  Poplar  street  and  Sonth  Market  street, 
and  part  of  it  still  west  of  Pcplar  street.  In  selling  portions 
of  that  off  the  west  part,  that  which  lies  between  Poplar 
street  a  ad  South  Market  street — a  part  of  that  consideration 
on  the  part  of  the  machine  company  was  that  they  agreed 
to  leave  an  alley  open  on  the  west  part  of  that  land  which 
they  retained;  Holwick  agrees  to  pay  so  much  money,  and 
agrees  to  leave  a  driveway  open  to  that  alley, to  connect  that 
part  of  the  land,  and  it  seems  to  me  it  is  part  of  it.  That 
is  the  point  in    which    I  disagree  with  my  brothers. 

N.  C.  McLean,  and  C.  T.  Meyer,  for  Plaintiff  in  Error. 

Wann  &  Bow,  for  Defendant  in  Error. 


•(Sixth  Circuit— Lucas  Co.,  C,  Circuit    Court— Oct.    Term,     1898.) 

Before  Kiug,  Haynes  and   Parker,  JJ. 
ALFRED  C.  NEEL  v.  MARIA    L.  McCRRERY. 

Lease — Agreed  upon  by  correspondence^ Indefiniteness — 
(1)     Wbere  a  party  holds  a  lease  od  premises  for  five  years  with  the 
privilege  of  five  years  more.  **at  the  same    rate,"    and,    while 
holding  the  premises  for  the  five  additional  years,  he    offers  to 
taice  the  premises  for  ten  years  more,  at  the  same  rates,    which 
offer     is     accepted      by     the     lessor,     the      parties     by     the 
word  '^rates*'  clearly  meant  the  same  terms  and    conditions   as 
in  the  former  lease,  and  the  terms  and  conditions  in    the    new 
lease  are  not  so  indefinite  as  to  maka  the  agreeraent  for  the  new 
lease  for  ten  years  too  indefinite  to  be  enforced  by  the  court. 
Contract  for  lease^No  damages  for  failure  to  execute  wh4»re  posn 
•ession  is  given-^ 

(2).  Where  the  lessee  is  given  possession  of  the  premises,  he  Is  not 
entitled  to  damages  from  the  lessor  for  failure  to  execute  a 
lease  for  the  term  agreed  upon  between  the  parties. 


King,  J. 

This  aoticn  oomes  into  this  3cart  by  appeal.  Suit  was 
brought  in  the  ^ourt  of  common  pleas  to  oompelthe  defend- 
ant to  execute  tc  the  plaintiff  a  lease  upon  certain  premises 
under  an  agreament,  as  alleged  in  the  petition — a  contract. 
The  allegatito  in  the  petition  is  denied  in  the  answer.  It 
18  contended,  also,  that  she  never  agreed  to  make  a  lease, 
'but  that,  in  addition  to  this,  if  such  an  agreement  could  be 
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found  from  the  evidence,  that  it  is  within  the  statute  of 
frauds  and  oould  no  be  enforced,  because  not  in  writing; 
or  if  in  writing,  it  is  not  definite  and  certain. 

The  contract  in  the  case,  if  there  is  one,  is  a  contract 
made  by  correspoondence. 

In  August,  1887,  the  plaintiif  and  his  then  partner, leased 
of  the  defendant  one  story  ot  the  premises  in  question,  by  a 
written  lease  that  was  duly  executed' by  the  parties,  left  for 
record  September  6,  1887,  and  duly  recorded.  By  this  lease 
the  defendant  rents  the  first  floor  to  the  plaintiff  and  his 
partner  for  a  term  of  five  years,  commencing  on  the  first 
day  of  October,  1887,  and  ending  October  1,  1892,  for  the 
snm  of  $1,500  a  year,  to  be  paid  in  equal  installments  of 
1125,  on  the  first  day  of  every  month,  and  containing  a  pro- 
vision in  these  words:  **  With  the  privilege  of  five  years 
more  at  the  same  rates."  Plaintiff,  during  the  term,  seems 
to  have  succeeded  to  the  business  and  interest  of  his  partner- 
in  the  lease,  and,  at  the  end  cf  five  years,  he  elected  to  take 
it  five  years  more,  and  after  that  period  had  partially 
elapsed,  and  while  he  was  in  possession  of  the  premises  and 
carrying  on  the  business  of  manufacturing  and  selling 
trunks  therein,  he  began  th*)  correspondence  which  is  intrc- 
duoed  in  evidence  in  this  ca^e,  with  a  view  of  securing  this 
place  of  business  after  the  expiration  of  his  term  Ootcber  1, 
1897.  This  correspondence  began  on  the  twenty-eighth  of 
December,  1898  and  I  refer  to  an  extract  from  it,  which  wo 
conclude  has  some  bearing  upon  the  question  whether  there 
was  a  contract.  On  the  twenty-eighth  of  December,  1398, 
the  plaintiff  wrote  to  the  defendant,  and  among  other  things 
said  to  her  this: 

*'My  time  here  runs  something  more  than  three  years  yet, 
hut  I  will  not  want  to  wait  until  the  time  is  up  before  know- 
ing what  I  srm  to  do.  If  you  are  willing  to  extend  the  time 
for  ten  years  longer  from  the  expiration  of  the  present  lease 
at  the  same  rates,  please  let  me  know  at  once,  and  I  will 
soon  decide  between  that  and  another  prospect  I  have.  We 
might  make  terms  on  the  whole  building,  and  save  you  the 
annoyance  such  as  yoa  have  had  with  some  upstairs  ten- 
ants." 

On  January  5,  1894,  the  defendant  wrote  to  the  plaintiff 
the  following  in  regard  to  that  prcpusition: 

"In  regard  to  your  proposal,  or  plan  to  take  the  whole 
building,  817  Summit  street,  I  would  be  pleased  with  the 
idea  if  you  think  you  can  pay  me  my  price.  I  have  had  an 
offer  of  the  same  sort  at  t2,000,  and  did  not  encourage  the 
party,  because  you  held  the  lease.     It  was  a  great    tempta- 
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tioD,  and  only  $100  more  than  I  have  been  and  am  now  get- 
ting. If  yon  will  agree  to  these  terms,  I  would  prefer  you 
should  have  it.'' 

A  fire  ooourred  which  damaged  chis  property  in  some  re- 
spects, and  interrupted  the  ocrrespondence  to  some  extent; 
but  on  February  5ih  the  defendant  wrote  to  the  plaintiff  in- 
quiring why  she  didn't  hear  from  him  about  the  lease,  and 
making  some  other  inquiries.  On  February  7th,  and  before 
he  had  received  that  letter,  he  wrote  her  another,  devoted 
principally  to  a  proposition  upon  his  part  to  lease  the 
ground  upon  which  this  building  stood,  for  some  long  term 
of  years,  and  argued  that  it  would  be  beneficial  to  both  par- 
ties, and  under  such  a  lease  he  would  put  up  anew  building. 
But  having  received  her  letter  of  the  27th,  on  March  1,  he 
addressed  another  to  her,  in  wbich  he  says  this: 

"Now  about  renewing  the  lease  after  my  present  one  ex- 
pires. (I  want  to  make  it  plain  to  you),  I  received  your  let- 
ter of  January  6,  '94,  containing  your  preposition  of  $2,000 
for  the  entire  building  en  another  ten  year  lease.  I  want  to 
say  I  will  take  it  on  those  termn,  unless  we  can  mutually 
agree  on  the  other  plan  which  I  suggested  in  my  last  letter 
yesterday." 

Then  be  goes  on  to  repeat  it.  On  March  6,  she  wrote  him 
a  letter,  in  answer  to  this  one  to  which  I  have  referred,  and 
perhaps  the  one  preceding,  in  which  she  dismisses  entirely 
his  proposition  to  lease  the  ground,  but  suggested  to  him 
that  he  take  a  five  year  lease  of  the  whole  property,  begin- 
ning the  following  April,  which  would  be  thr^e years  and  six 
months  before  the  expiration  of  his  then  existing  lease. 
March  18,  1894,  he  replies  to  thi^  letter  in  a  long  and  some- 
what rambling  letter, but  says  in  the  course  of  it  the  follow- 
ing: 

*'In  conclusion  I  will  say  that  my  letter  to  you  of  Decem- 
ber 28,  1898,  asked  for  terms  on  an  extension  of  ten  years 
after  the  present  lease  expires.  Your  answer  of  January  5, 
'94,  made  the  proposition  of  $2,000  per  year  for  the  wbole 
building. '  I  have  already  written  you  accepting  it  on  those 
terms.  If  in  the  future  you  wish  to  consider  the  other  plan, 
it  can  be  discussed  at  any  time." 

That  would  have  been  a  very  good  place  to  stop  with  the 
correspondence,  but  it  kept  on.  She  fellows  with  two  other 
letters  in  which  she  makes  two  other  propositions,  which  I 
need  not  stop  to  refer  to.  April  6,  1894,  he  undertakes  to 
answer  these,  and  in  the  course  of  the  answer  says: 

**I  don't  see  that  I  n^ed  say  anything  more  about  leases. 
As  I  have  repeatedlv  said-  vou  in  your  letter  last    January, 
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made  your  proposal  to  lease  me  the  whole  building  at  $2,000 
per  year,  for  another  ten  years  after  my  present  lease  on 
this  room  expires.  I  have  aooepted  that  offer,  whioh  I  con- 
sider binding  on  myself  as  well  as  yon.  I  am  disposed  to  do 
exactly  as  I  agreed  to  do,  and  consider  myself  bound  here 
till  October,  1907." 

Then  he  follows  with  matters  not  relevant  to  the  question 
I  am  dfsoussing,  and  then  says: 

"If  it  w'll  settle  the  matter,  though,  I  will  take  fhird 
floor  off  your  hands  at  $100  per  year,  beginning  May  1,  and 
run  to  October  1,  1897;  and  from  then,  you  have  agreed  to 
lease  me  the  whole  building  at  $2,000  per  year  for  ten 
years." 

May  2,  1894,  she  replies  ti  this  letter,  with  some  causes 
for  delay.     She  says  as  follows: 

''I  think  I  understand  what  you  want  to  do  hiid  what  yDu 
want  me  to  do.  You  are  willing,  you  say,  to  take  my  offer 
of  paying  me  $2,000  for  the  whole  building,  but  not  willing 
to  commence  doing  so  until  the  present  lease  expires.  I 
wrote  you  requiring  you  to  grant  me  a  new  lease,  taking  the 
whole  building  at  those  terms,  commencing  the  first  of  May, 
1894.  I  thought  you  woulcl  be  willing  to  do  this  after  you 
knew  you  were  keeping  me  from  making  $2,000  on  the  store 
alone.  For  you  can  readily  see  had  my  store  been  empty 
this  spring,  I  would  have  gotten  $2,408.  But  as  you  are 
willing  to  pay  the  $100  per  year  on  the  third  story,  com- 
mencing May  1,  1894,  I  accept  your  offer.  This  is  as  fair  as 
I  can  expect  or  wish." 

There  is  much  more  in  that  letter,  and  there  are  many 
more  letters  running  ever  the  period  between  May,  1894, 
and  October,  1897.  Out  of  them  all  w«  extract  no  agree- 
ment to  rescind  or  set  aside  any  previously  made  agreement, 
but  upon  the  defendant's  part  there  was  a  continual  series 
of  different  propositions,  all  of  which  were  substantially 
ignored,  by  the  plaintiff  insisting  that  he  had  made  his 
agreement,  and  insisting  that  she  sibould  execute  the  lease 
in  pursuance  of  that,  and  mailing  to  her  at  different  times 
forms  of  leases  that  he  had  drawn  up,  which  she  neglected, 
and  finally  refused  to  sign  or  execute.  His  time  in  the  lower 
store  expired,  and  he  began  on  his  new  term  There  was  no 
notice  to  quit  at  the  expiration  of  hi^  ten  years.  He  contin- 
ued doing  business  on  the  first  floor,  and  more  than  that, 
she  gave  orders  to  all  her  tenants  in  writing  to  pay  their 
rents  to  the  plaintiff  for  their  future  leases  after  October  1, 
1897,  but  refused  to  make  any  written  lease  to  the  plaintiff. 

He  also  began  and  continued  the    navment    of    $100  per 
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year  for  the  third  floor  from  May  1,    1894,    to    October   1, 
1897,  which  she  received  aud  kept. 

We  think  it  fairly  appears  from  this  uorrespoDdence  that 
this  defendant  agreed  to  lease  this  property  to  the  plaintiff, 
in  writing,  for  ten  years,  commencing  on  the  first  day  of  Oc- 
tober, 1897,  the  rent  and  the  other  conditions  thereof  to  be 
as  in  former  lease.  The  basis  of  all  this  correspondence  is 
the  proposition  cf  the  plaintiff  that  he  would  make  only 
that*  kind  of  a  lease,  upon  the  same  rates  as  contained  in  his 
present  existing  lease. 

It  is  said  that  the  word  '* rates"  does  not  apply  to  the 
terms;  hut  it  will  be  noticed  that  the  parties  in  the  lease^ 
which  was  executed  in  August,  1887,  provided  that  the  term 
should  be  five  years,  but  that  there  should  be  a  renewal  for 
five  years  longer,  at  the  option  of  the  lessee,  upon  the  same 
rates.  What  construction  would  the  court  give  to  that  ex- 
pression? Clearly  the  parties  meant  the  same  terms  and 
conditions.  The  terms  and  conditions  which  are  applicable 
to  the  present  lease  are  not  indefinite  at  all,  nor  indetermin- 
ate. They  are  the  same,  if  based  upon  plaintiff's  proposi- 
tion first  made,  as  in  the  old  lease,  excepting  so  far  as  those 
conditions  and  terms  have  been  ^y  the  parties  modified. 
They  did  modify  it;  first,  as  to  the  term,  which,  instead  of 
being  for  fivo  years  with  the  privilege  of  five  more,  is  for  ten 
absolutely;  second,  the  rental  and  amount  of  premises  rented, 
instead  of  the  first  story,  the  three  stories  of  the  building 
are  rented,  and  instead  of  $1,500  a  year,  thn  amount  of  rent 
in  the  first  lease,  $2,000  a  year  is  stipulated  for.  One  pre- 
vision appears  in  these  letters,  aud  the  correspondence  indi- 
cates, that  it  was  understood  by  the  parties  that  the  lessee 
should  have  the  privilege  of  subletting  both  the  floors  that 
he  was  not  occupying  with  his  business.  His  object  in  rent- 
ing it,  as  he  expressed  it  in  bis  letter  to  her  was,  that  she 
might  not  be  bothered  with  a  number  of  tenants,  and  might 
look  to  him  for  the  rent  wholly.  Clearly  he  indicated  that 
he  desired  to  sublet  the  other  two  flours.  So  that  condition 
is  made  plain  from  the  neoessities  of  the  case  and  the  char- 
acter of  the  contract  that  the  parties  entnred  into,  that  he 
should  have  the  privilege  of  subletting  the  second  and  third 
floors. 

We  think  it  seems  clear  that  the  plaintifE  should  be  en- 
titled to  specific  performance  of  this  contract — that  is,  it 
should  be  decreed  that  defendant  should  execute  a  lease  for 
ten  years  from  the  first  of  October,  1897,  at  an  annual  rent- 
al cf  $2,000  per  year,  payable  in  equal  installments  of 
$166.67  on  the  first  day  of  each  month;  that  he  should  have 
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tbo  pririlege  of  sabletting  tbe  seoond  floors;  and  the  other 
terms  and  oonditions,  man/  cf  them  only  iDoidental  to  the 
oontraot,  should  be  the  same  as  in  the  original  lease. 

The  ease  was  somewhat  hurriedly  submitted  to  this  oouit, 
and  after  or  during  the  argument  it  was  suggested  by  the 
plaintiff  that  he  had  evidenoe  that  he  desired  to  offer  olaim- 
in  damages  of  the  defendant  for  her  failure  to  ezeoute  her 
lease  in  time.  No  evidence  was  submitted.  However,  we 
will  deoide  the  ease  as  if  the  plaintiff  had  proved,  or  offered 
to  prove,  what  he  claims  he  should  be  entitled  to  prove. 

We  do  not  think  this  is  a  case  for    damages.      Plaintiff  s 
agreement  which  we  have  found  to  have  existed,  was  certainly 
made  as  early  as  May  6,  or  within  a  day  or  two  after  that, 
1894.     It  was  an  agreement  that  the  defendant  should  exe- 
cute to  him  a  lease  of  this  property  for  ten  years.  Within  a 
reasonable  time  thereafter,  if  she  failed,  or  neglected,  or  re- 
fused to  execute  it,  he  could  have  brought  his  action  to  com- 
pel her.     He  was  not  required  to  wait  until  possession  could 
have  been  delivered,  or  until  the  lease    was    to  take    effect; 
for  the  object  and  purpose,  as  he  says  in  his  correspondence, 
of  making  this  agreement,  was  that  he    might    know   some 
time  in  advance  that  he  waerto  have  the    premises.     So   he 
might  have  begun  this  action  long  before  the  first  day  of  Oc- 
tober, 1897.     But  he  waited,  however,  until  long  after   that 
time,  and  at  that  time,  as  I  have  stated,  the    possession   of 
the  entire  building  was  turned  over  to  him.     It  is  said  now 
as  a  reason  why  he  suffered  damages  that  he  had  no  written 
lease  to  rely  upon,  and  theiefore  he  cculd  not  contract  with 
her  tenants  to  take  the  other  part  of  the  premises    that   he 
did  not  occupy.     He  had  this  contract,  which  either  was  or 
was  not  a  ocntraot,good  for  ten  years,  or  good  for  a  lease  for 
the  term  of  ten  years,  and  if  he  relied  upon  it,  he  could  pro- 
ceed as  if  he  did  rely  upon  it.  He  could  not  have  suffered  any 
damage  by  reason  of  the  .failure  of  defendant   to   execute   a 
lease,  since  defendant  had  given  to  him  possession  of  the   en- 
tire premises.     Had  she  refused  to  give  him  possession,  then 
there  would  be  some  ground  for  his  claim  that  he  had    been 
damaged.     We  see  none  in  this  case,  but  hold  that  he  is  not 
entitled  to  recover  for  damages.     The  entry  will    be  accord- 
ingly. 

J.  M.  &  W.  P.  Brown,  for  Plaintiff. 

Scrihner  &  Waxte,  for  Defendant. 
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Gausea  et  al.  v.  MoormanD. 


(First  Circuit-  Hamilton  Co.,  O.,  Circuit  Court -Jan.  TeriD,1898.) 

Before  Cox,  Smith  and  Swing,    J  J. 
GAUSEN  et  al.  v.  MOORMANN. 

Adminiatrator  holding  over  in  leaded  premiaes— Individual  liabil- 
ity— 

Ad  aaministrator  of  the  deceased  assignee  of  a  permanent  leasehold 
'    containing  covenants  to  pay  rents   and    taxes,    who    for   some 
time   continued  to  hold  possession  of  the  leasehold,  is   not  per- 
sonally liable  for  rents  and  taxes  accruing. 

(Affirms  same   case,  6  Nisi  Prius,  264.) 

£rror  to  the  Court  of  Common  Pleas  of  HamiltoD  county. 

Smith,  J. 

The  plaintiffs  in  error  are  the  owners  of  the  fee  to  the 
property  known  as  the  German ia  Hotel,  which  is  under  a 
perpetual  lease  containing  covenants  to  pay  rents  and  taxHS, 
binding  upon  the  lessee,  his  heirs,  executors,  administra- 
tors and  assigns.  This  lease  was  assigned  to  one  Wm.  Pape, 
who  carried  on  the  hotel  business  until  his  death,  when  he 
was  succeeded  in  the  business  by  his  widow,  as  administra- 
trix, and  subsequently  under  authority  cf  the  probate  court 
by  F.  J.  Mourmann,  the  present  defendant,a8  administrator 
de  bonis  non,  who  carried  on  the  hotel  business  for  a  period 
of  seven  months,  during  which  time  rents  accrued  to  the 
amount  of  $l,225,and  $806  taxes.  Suit  was  brought  by  the 
owners  of  the  fee  against  Moormann  as  administrator  de 
bonis  no]i,  and  Moormann  individually,  the  election  being 
subsequently  made  to  proceed  against  Moormann  individ- 
ually. 

The  question  thus  presented  was  as  to  the  individual  lia- 
bility of  the  administrator  of  a  deceased  assignee  of  a  per- 
petual leasehold  containing  covenants  to  pay  rents  and  taxes. 

Judge  Hollister's  holding,  was  thfit  there  was  no  personal 
liability  on  the  part  uf  the  defendant  to  the  plaintiffs.  This, 
for  the  reason  that  the  estate,  divested  by  the  statute  of  its 
chattel  qualities,  was  no  longer  an  asset  in  the  hands  of  the 
administrator.  The  title  was  in  the  heir  of  the  deceased, 
William  Pape,  subject  to  the  dower  rights  of  his  widow,  and 
from  the  heir  the  administrator  could  not  take  it  except  for 
the  sole  purpose  of  selling  it  in  the  manner  prescribed  by 
law  to  pay  the  decedent's^debts;  and  he  could  take  the  title 
for  this  purpose,  not  as  one  having  any  interest  in  it,  but  as 
a  convenient  instrument  or  conduit  by  whom  and  through 
whom  the  title  could  be  passed  from  the  heir  to  the  pur- 
chaser. In  this  view  of  the  matter  the  liability  to  the  plain- 
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tiffs  for  rent  aud  taxes  attaches  to  the  dowress  and  the  heir 
as  assignees  of  the  iease  by  cperafcion  of  law;  and  for  rents 
o^lleotei  by  the  defendant  from  portions  ot  fche  property  not 
nsed  for  hotel  purposes,  he  is  liable  to  the  heir  and  dowress, 
as  their  agent,  cr  if  suoh  agenoy  is  disaffirmed  by  the  minor, 
then  as  their  tenant. 

We  think  that  the  finding  made  in    this    oase    by   Jadge 
HoUister  on  the  faots  and  the  law  was  correct,  and    on   the' 
ground  stated  in  his  opinion  submitted  to  us,  the  judgment 
will  be  affirmed. 

M,  F,  Oalvin  and  E.  P.  Bradstreety  for  Plaintiffs  in  Error. 

Wtn.  L.  A  very  and  F,  J.  Moormann,  contra. 


(Eighth  Circuit— Cuyahoga  Co.,0.,Circuit  Court— Oct.  T«rm,1898.) 

Before  Hale,  Marvin  and  Caldwell,    JJ. 

THE  OHIO  FARMERS'  INSURANCE  COMPANV  v.  E.  L.  BUR- 

GET. 

Fire  insurance — Temporary  removal  of  goods  to  other  place— 
(1).     Where  goods  insured  are  removed  temporarily  for  some  reason 
from  the  place  where  they  were  insured  to  another    place,    and 
then  returned  to  the  place  where  they  were  insured,  where  after- 
wards they  are  destroyed  by  tire,  the  company  is  liable   for  the 

Same — Verbal  assent  of  agent  where  writing  required— Liability-- 
(2).  Where  the  policy  provides  that  the  policy  snail  be  void  if  the 
goods  are  removed  to  another  place  without  the  consent,  in 
writing,  by  the  company,  and  the  goods  are  removed  with  the 
verbal  consent  of  the  agent,  who  tells  the  party  to  come  in  after- 
wards and  the  policy  would  be  fixed,  but  the  goods  are  then  de- 
stroyed before  the  written  consent  of  the  company  is  endorsed 
on  the  policy,  the  company  is  liable  for  the  loss,  notwithstand- 
ing the  provision  in  the  policy  that  its  agents  are  not  author- 
ized to  waive  any  of  the  conditions  of  the  policy. 

Marvin,  J. 

The  oase  of  the  Ohio  Farmers'  Insurance  Co.  v.  E.  L. 
Burget,  is  brought  here  upon  a  petition  in  error  to  the  court 
of  common  pleas. 

Tb9  suit  was  brought  in  that  court  by  E.  L.  fiurget,  to 
whom  the  Farmers'  Insurance  Company  had  issued  a  policy 
of  insurance  upon  certain  household  goods  owned  by  the 
plaintiff  below.  The  policy  was  issued  on  November  22, 
1895.  At  the  time  the  policy  was  issued,  the  goods  were  in 
a  house  at  No.  868  Prospect  street  in  the  city  of  Cleveland. 
Subsequent  to  the  issuing  of  this  policy,  it   was   left  un- 
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til  after  th^  fire  ooourred  by  which  the  property  was  de- 
8troyed,  with  the  agents  King  &  Reed,  by  whom  it  was  is- 
sued. 

The  assured,  in  February,  1896,  removed  to  another  part 
of  the  oity,  taking  these  goods  to  Winchester  avenue. 
Shortly  before  moving  to  Winchester  avenue,  a  portion  of 
the  goods,  insured  were  removed  fcr  a  few  days  and  kept  at 
a  house  on  Huron  street,  and  thereafter  removed  on  Febru- 
ary 4,  1896,  to  the  house  on  Winchester  avenue,  and  the  fire 
occurred  on  ths  night  of  that  day,  resulting  in  the  destruc- 
tion of  the  property  or  a  part  of  it,  and,  because  of  that 
state  of  acts,  suit  was  brought  and  recovery  was  had. 

It  is  said  that  there  was  error  in  the  trial  of  the  case;^  er- 
ror in  the  overruling  a  motion  for  a  new  trial  which  was 
filed. 

The  errors  complained  of  ccnsist  ohiefiy  in  that  the  court 
allowed  a  recovery  to  be  had  notwithstanding  a  clause  in 
the  policy,  which  clause  reads: 

**If  the  assured  is  not  the  sole  and  unconditional  owner  of 
the  property;  or  if  any  building  intended  to  be  insured 
stands  on  ground  not  owned  in  fee  simple  by  the  assured; 
or  if  the  interest  uf  the  assured  in  the  property,  whether  as 
owner,  trustee,  consignee,  factor,  agent,  mortgagee,  lessee, 
or  otherwise,  is  not  truly  stated  in  this  policy;  or  if  any 
change  takes  place  iu  the  title,  interest,  location  or  posses- 
sion of  the  property  (except  in  case  of  succession  by  reason 
of  the  death  of  the  assured, )  whether  by  sale,  transfer  or 
tsonveyance  in  whole  or  in  part,  or  by  Jegal  process  of  judic- 
ial decree,  or  if  this  policy  be  assigned  or  transferred  before 
loss,  this  policy  shall  become  void,  unless  consent  in  writ- 
ing is  endorsed  by  the  company  hereon.'* 

There  was  no  consent  in  writing  on  the  part  of  the  com- 
pany, that  the  location  of  these  goods  might  be  changed. 

It  is  said  that  by  reason  of  this  clause  in  the  policy  and 
the  fact  that  a  change  of  location  was^ade  and  no  written 
consent  entered  upon  the  policy,the  policy  became  void.  It 
is  urged  that  the  policy  became  void  immediately  upon  the 
removal  of  the  goods  from  No.  868  Prospect  street  to  Huron 
street.  That,  from  the  evidence,  was  clearly  a  temporary 
removal.  The  goods  wore  not  destroyed  while  on  Huron 
street.  It  probably  would  hardly  be  claimed,  at  least  it 
could  not,  as  I  think,  be  successfully  maintained  that  if  the 
goods  for  some  reason  had  been  removed  to  Huron  street  for 
a  few  days  and  then  returned  to  No.  868  Prospect  street  and 
there  destroyed  by  fire,  that  th^  company  would  not  be  lia- 
ble; but  the  simple  removal  to  Huron  street  and  then    tak- 
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ing  back  to  the  plaoe  where  they  were  when  the  nolioy  was 
issued,  would  not  invalidate  the  policy  and  release  the  oom- 
pany  from  liability. 

It  will  be  found  on  examination  of  the  authorities,  that 
where  there  is  a  provision  in  the  policy  that  where  the 
premises  insured  beoome  vacant  the  policy  will  become  void, 
it  is  only  in  the  case  where  the  fire  occurred  during  the  time 
the  property  is  thus  vacant,  that  the  company  is  relieved 
from  liability. 

So  far  as  I  have  seen,  in  each  case  where  a  recovery'  has 
been  denied  on  the  ground  that  the  clause  in  the  policy  pro- 
viding that  if  the  premises  shall  become  vacant  the  policy 
shall  become  void,  it  in  where  the  fire  occurred  during  such 
vacancy;  and  the  same  reason  would  seem  to  establish  the 
preposition  that  it  could  be  only  in  the  case  that  the  prop- 
erty had  been  destroyed  on  Huron  street,  that  the  liability 
on  the  part  of  the  company  could  be  evaded  because  of  such 
removal  to  that  street. 

The  plaintiff,  Burget,  as  is  testified  to  both  by  herself  and 
by  Reed,  called  at  the  office  of  King  &  Reed,  the  agents 
from  who  this  policy  3vas  obtained,  to  whom  application 
was  made  and  who,  by  the  terms  of  the  policy  must  sign  it 
before  it  is  valid.  She  represented  on  the  day  that  she 
moved  to  Winchester  avenue,  to  that  office,  to  Mr.  Reed, 
that  she  would  move  that  day.  She  says  she  had  expected 
to  move,  but  said  nothing  about  having  her  goods  stored  at 
Huron  street.  She  says  she  expected  to  move  unless  prevent- 
ed by  reason  of  storm.  In  fact,  she  did  move  that  day.  She 
testifies  that  Mr.  Reed  said  to  her  when  she  said  that  she 
was  about  to  move,  **Very  well,  we  will  take  care  of  you, ''or 
**You  ocme  in  and  we'll  fix  your  policy  for  you'  Mr.  Reed 
says  she  stated  that  she  was  about  to  move,  and  he  said  he 
would  have  to  examine  the  place  and  determine  what  to  do, 
but  the  jury  evidently  believed  she  told  what  occurred,  and 
that  Mr.  Reed  was  mistaken.  But  it  is  said  that  the  lan- 
guage of  the  policy  is  such,  even  if  that  did  occur  and  if 
Reed  gave  her  to  understand  by  his  language  that  the  policy 
would  be  continued  in  force,  still  he  could  not  waive  on  be- 
half of  the  company  this  provision-in. the  policy. 

Exception  is  taken  to  the  charge  of  the  court  on  the  right 
of  the  agent  to  waive  this  provision  of  the  policy  and  the 
right  to  have  the  change  made  except  it  be  endorsed  in  writ- 
ins.     Id  regard  to  this  matter  the  court  said : 

If  this  property  was  destioved  by  fire  on  Winchester 
avenue,  and  if  this  is  the  same  property  described  in  this 
policy  of  insurance,  and  if  its  removal  there  was    with   the 
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approval  of  the  agent  cf  this  oompany;  that  is,  if  what  oc- 
oaried  at  the  office  of  this  oompanj  aniouDted  to  an  assent  of 
the  oompany  to  have  this  property  covered  by  the  polioy  in 
its  new  location  on  Winchester  avenue, so  that  it  was  in  fact 
covered  hy  this  polio},  we  think  that  the  fact  that  in  the 
progress  of  moving  it,  it  was  for  a  day  or  more  kept  at  some 
house  on  Huron  street,  would  not  have  the  effect  to  prevent 
recovery  in  this  case,  and  would  not  be  a  material  fact  in 
this  case,  so  far  as  its  determination  by  the  jury  is  con- 
cerned.*' 

That  was  excepted  to.  What  has  already  been  said  shows 
we  do  not  understand  that  there  was  any  error  in  this  lan- 
guage of  the  charge. 

On  the  question  of  the  consent  to  the  removal  which  is 
complained  of,  the  court  said: 

''It  was  the  right  of  this  company,  to  render  it  liable  un- 
der this  policy,  to  have  endorsed  in  writing  on  the  policy 
the  consent  of  the  company  to  a  change,  before  liability 
would  arise  under  the  policy,  growing  out  cf  a  fire  occur- 
ring and  at  changed  locality.  It  had  the  right,  I  say,  to 
have  this  in  writing;  but  that  if  the  agent  of  this  company, 
in  substance,  informed  the  plaintiff  that  she  might  make 
tbis  change,  and  that  this  endorsement  on  the  polioy  could 
be  made  later,  that  she  might  bring  the  polioy  in  at  some 
time  for  the  purpose  of  having  this  endorsement  made,  that 
would  constitute  a  waiver  on  the  part  of  the  company  to 
have  that  endorsement  in  writing  on  the  policy  before  the 
change  was  made.  So  that  it  becomes  important  then,  and 
becomes  a  question  of  fact  for  your  determination,  what 
occurred  between  the  agent  of  this  company  and  this  plain- 
tiff the  morning  of  the  day,  or  the  morning  she  called  con- 
cerning this  removal." 

Now  it  is  urged  that  this  was  error,  because  the  agent  un- 
der the  terms  cf  this  policy  could  not  make  such  a  waiver. 
We  think  there  was  no  error  in  that  charge,  and  that  the 
court  was  fully  justified  in  what  was  said  by  what  is  said  in 
vcl.  11  of  the  American  &  English  Encyclopedia  of  Law, 
(old  edition, )  181,  and  the  authorities  there  cited.  Also 
18  Wal.,  222;  67  Cal.,  86^  Walsh  v.  Aetna  Life  Ins.  Co.,  80 
Iowa,  188;  27  Wis.  698;  and  especially  by  the  case  of  Niele 
V.  Germania  Life  Ins.  Co.,,  26  Iowa,  9. 

The  condition  in  this  last  lease  was  that  if  the  risk  be  in- 
creased by  a  change  of  occupation,  etc.,  (it  was  a  building 
that  was  insured),  without  written  consent,  the  policy 
should  be  void.     It  was  held  that  the  agent  who  had  the  an- 
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tbority  to  iasne  the  policy  and   take    the    premium,    might 
waive  the  provisioD  aud  a  recovery  be  had. 

The  fourth  clause  of  the  syllabus  reads:  *'A  condition  in 
a  policy  of  fire  insurance,  that  if  the  risk  be  increased  by  a 
change  of  occupation  or  other  means  within  the  control  of 
the  assured  without  the  written  consent  of  the  insurers  the 
policy  shall  be  void;  being  inserted  for  the  benefit  of  the  in- 
surers, they  may  dispense  with  a  compliance  therewith  or 
waive  a  forfeiture  of  the  policy  incurred  by  a  breach  thereof, 
and  thereby  become  estopped  from  setting  up  such  condi- 
tion or  breach  in  an  action  for  a  less  subsequently  occur- 
ring." 

The  fifth  clause  reads:  "And  such  waiver  of  tb«^  forfeiture 
arising  from  tbt)  breach  cf  the  condition  need  not  be  in 
writing,  but  may  be  by  parol,  at  least  in  a  case  where  the 
policy  is  not  attested  by  the  corporate  seal  of  the  company, 
aud  is  hence  not  a  specialty." 

The  eighth  clause  reada:  "A  local  agent  of  a  foreign  in- 
surance company,  clothed  with  authority  to  effect  contracts ' 
of  insurance,  to  fix  rates  of  premium,  to  give  consent  to  the 
increase  of  ri^kli  aud  shange  of  occupation  of  buildings  in- 
sured, to  cancel  policies  on  account  of  increase  of  risk,  and 
exercise  supervision  over  the  property  covered  by  policies  is- 
sued at  his  agency,  has  power  to  dispense  with  conditions 
and  waive  forfeitures  arising  from  a  breach  thereof,  iu  the 
absence  of  any  limitation  upon  his  authority  known  to  the 
assured." 

The  ninth  clause  reads:  "The  foregoing  powers  are 
necessary  incidents  cf  the  general  authority  of  the  agent  to 
effect  contracts  of  insurance,  coiiduot  the  business  at  his 
agency,  and  do  all  things  necessary  and  proper  in  the  prose- 
cution thereof." 

These  several  propositions  are  thoroughly  reasoned  out  in 
an  elaborate  opinion  in  the  case,  prepared  by  Mr.  Justice 
Beck,  and  his  opinion  is  followed  by  a  very  valuable  note 
prepared  by  John  N.  Rogers,  Esq.  Other  authorities  are  to 
the  same  effect,  and  we  think  fully  justify  the  position  that 
a  waiver  may  be  given  by  the  agent  so  that  the  company 
may  be  bound   notwithstanding  the  clause  in  this  policy. 

Another  error  complained  of  in  this  case  is  that  the  con- 
ditions as  to  the  proofs  of  loss  were  not  complied  with. 

The  plaintiff  testifies  that  she  made  out  proofs  of  loss  and 
sent  them  by  mail  to  the  company;  the  officers  of  the  com- 
pany testify  such  proofs  were  never  received. 

A  witness  by  the  name  of  Ganfield  testifies  that  he  pre- 
paired  proofs  of  loss  for  plaintiff  and  they   were  sworn   tc 
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moDt  and  order  of  said  distriot  ooart  in  said  oauae,  and 
signed  the  same  aa  the  clerk  of  said  distriot  conit,  and  affix- 
ed thereto  the  seal  of  said  district  court,  and  dated  certifi- 
cate as  of  the  fourth  day  of  April,  A.  D.  1S82,  which  said  copy 
of  said  final  judgment  and  order  contained  therein,  amoDgat 
other  things,  the  order  remanding  said  cause  to  said  common 
pleas  court  for  execution,  and  for  further  proceedings. 

'*That  theieupon  said  copy  of  said  final  judgment  and 
order,  so  certified  and  authen^iioated  as  aforesaid,  came  into 
the  handi  of,  and  was  received  by  the  clerk  of  said  court  of 
common  pleas  on  or  about  the^- — day  of  June,  A.  D.  1887, 
and  thereupon  said  clerk  of  the  court  of  common  pleas 
oauidd  the  same  to  be  journalized  in  ooe  of  the  journals  of 
said  court  of  common  pleus,  and  the  same  now  remains  of 
record  in  said  journal,  but  there  is  upon  said  journal  no 
statement  or  memorandum,  showing  the  date  or.  time  at 
which  said  mandate  was  in  fact  so  journalized. 

**That  on  or  about  the  said— — day  of  June,  1887,  when 
said  clerk  of  said  court  of  common  pleas  received  said  copy 
of  said  final  judgment  and  order,  he  falsely  endorsed,  and 
file-marked  on  the  back  of  the  same,  to  the  import  and 
effect  that  said  mandate  was  received  and  filed  in  said  court 
of  common  pleas,  on  the  fourth  day  of  April,  A.  D.  1382, 
when  in  fact  the  same  was  received  only  on  said  — ^-  day  of 
June,  A.  D.  1887,  and  also  thed  and  there  falsely  entered  a 
memorandum  which  yet  remains  on  the  appearance  docket, 
containing  memoranda  in  said  cause  when  the  same  was 
pending  in  said  common  pleas  court,  and  before  the  appeal 
to  said  district  court,  to  the  effect  and  import  that  a  man- 
date had  been  received  on  the  fourth  day  of  April,  A.  D. 
1882,  from  the  clerk  of  said  district  court. 

"'That  since  said  mouth  of  June,  1887,  and  on  or  about 
the  fourth  day  of  November,  A.  D.  1887,  the  relator  filed 
her  certain  written  precipe  with  the  clerk  of  the  court  of 
common  pleas  of  Lucas  cDunty,  Ohio,  and  in  his  office,  de- 
manding that  he  issue  to  the  sheriff  of  Lucas  county,  Ohio, 
an  order  of  sale  in  said  cause,  directing  the  sale  of  said  real 
estate  aforesaid,  and  the  application  cT  the  proceeds  thereof 
in  accordance  with  said  final  order  and  judgment,  which 
precipe  the  said  clerk  then  and  there  refused,  and  has  ever 
since  refused  to  obey,  or  to  issue  the  order  of  sale  thereby 
demiinded. 

"That  after  said  clerk  had  so  signified  his  refusal  afordsaid, 
your  relator  filed  her  written  motion  in  eaid  court  of  com- 
mon pleas  in  due  form,  asking  the  order  of  said  court  upon 
said  clerk,  that  he  issue  the  order  of  sale  demanded   by  her 
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said  precipe,  whioh  motion  afterward,  tc-wit,  on  the  fifth 
day  of  December,  A.  D.  1887,  oame  on  and  was  heard  bj 
aaid  court,  the  aforesaid  defendants  then  and  there  presiding 
and  sitting  in  said  cciirt,  and  said  motion  was  thereupon, 
after  hearing  thereof,  by  the  judgment  and  order  cf  said 
court,  refused  and  denied. 

"That  it  was  then  and  there  the  legal  duty  of  hiaid  court, 
and  of  the  said  judges  composing  the  same,  to  make  an  or- 
der requiring  and  directing  its  said  clerk  to  issue  forthwith 
an  order  of  sale  to  the  sheriff  of  Lucas  county,  Ohio,  direct- 
ing him  to  cause  said  real  estate  to  be  duly  advertised  and 
sold  as  upon  judgment  and  execution,  and  the  proceeds  ap- 
plied in  accordance  with  the  terms  of  said  final  judgment 
and  order  of  the  said  district  court." 

Then  it  sets  out  the  names  of  the  respective  judges  of  the 
court,and  avers  that  they  are  still  in  office.  It  further  avers 
that  he  is  without  remedy  at  law. 

"Whereupon  plaintiff  prays  that  defendants  be  command- 
ed forthwith  to  cause  to  be  issued  by  the  clerk  of  the  court 
of  common  pleas  of  Lucas  county,  Ohio,  an  order  of  sale 
directed  to  the  sheriff  of  said  county,  and  commanding  him 
to  proceed  to  appraise,  advertise  and  sell  according  to  law 
said  blocks  five  and  seven  (describing  the  property),  and  for 
the  appropriation  of  the  proceeds  of  such  sale  in  accordance 
with  said  final  orders  and  judgments  of  said  district  court, 
and  for  other  and  full  relief." 

The  case  was  very  fully  argued  at  the  Jast  term  of  this  court, 
and  there  was  quite  a  large  citation  of  authorities.  We  have 
endeavored  to  give  to  the  matter  very  full  consideration. 

The  questions  argued  were,  among  others,  very  largely 
upon  the  effect  of  not  issuing  the  mandate  in  any  supposed 
proceedings  in  the  court  of  common  pleas,  between  April, 
1882  and  June,  1887 — cf  course  there  were  other  questions 
involved. 

It  will  be  perceived  that  the  prayer  of  this  petition  is  that 
the  court  of  common  pleas  be  ordered  to  issue  an  order  of  sale 
upon  the  record  of  a  judgment  of  the  district  court  which  is 
said  to  have  been  coriected  in  the  court  of  common  pleas. 
It  is  averred  here  that  the  clerk  of  the  court  has  falsely  en- 
tered upon  the  appearance  docket  and  put  a  file  mark  upon 
the  back  of  a  journal  entry  sent  down  from  the  district 
court  that  it  was  filed  in  1888,  when  the  fact  was  that  it 
was  filed  in  1887.  The  judgment  is  of  such  a  nature  as  that 
we  understand,  under  the  decisions  of  the  supreme  court,  it 
does  not  become  dormant,  and  if  the  plaintiff  was  entitled 
at  all  to  his  order  of  sale,  he  would  be  eiititled  to  it  as  well 
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if  it  had  been  filed  in  1882  as  he  would  if  it  was  filed  in  1887 
— 80  far  as  the  life  of  the  judgment  is  oonoerned,  it  is  not  a 
dormant  judgment.  Still  the  pleader  has,  for  reasons  satia- 
faotory  to  himself,  averred  that  the  mandate  was  not  filed 
until  1887,  and  that  these  endorsements  have  been  falaelj 
made,  and  he  avers  that  since  the  date  of  the  filing,  in  1887, 
there  has  been  no  process  issued  upon  that  decree. 

In  the  view  that  we  take  of  the  case,  we  shall  not  discuss 
a  good  many  of  the  questions  that  have  been  raised  here. 
There  were  some  very  important  questions  underlying  this 
proodeding  in  some  form.  The  question  is  as  to  how  far  the 
court — this  court — may  hear  evidence  for  the  purpose  of 
showing  that  the  file  mark  made  upon  this  appearance  dock- 
et and  the  file  mark  made  upon  the  back  of  the  mandate 
sent  down  to  the  court  of  common  pleas  is  incorrect,  is  cer- 
tainly a  very  important  question,  and  one  that  there  have 
been  some  decisions  of  the  supreme  court  in  relation  to, 
as  we  understand  the  decisions. 

The  question  also  as  to  what  the  effect  of  the  non-filing  of 
the  mandate  in  the  court  of  common  pleas,  or  spreading  it 
upon  the  journal, may  have  upon  the  order  of  sale,  in  either 
view,  whether  issued  in  1882  or  1887,  is  certainly  a  very  im- 
portant question,  and  one  which  we  do  not  propose  to  dis- 
pose of  the  present  time. 

The  statute  with  regard  to  mandamus,  sec.  6742,  Rev. 
Stat.,  provides  that  the  writ  can  only  be  issued  by  the  su- 
preme court,  or  the  district  court;  **and  although  it  may 
require  an  inferior  tribunal  to  exercise  its  judgment,  or  to 
proceed  to  the  discharge  of  any  of  its  functions,  it  cannot 
control  judicial  discretion." 

The  petition  distinctly  avers  that  the  relator  made  motion 
in  the  court  of  common  pleas,  which  was  heard  by  that  court, 
asking  that  court  to  cause  an  order  of  sale  to  be  issued  fay 
the  clerk  of  the  court  upon  this  decree  or  judgment.  That 
motion  is  based  upon  a  conclusion  found  in  sec.  6707,  Bev. 
Stat.,  which  is: 

**Any  order  affecting  a  substantial  right  in  an  action, 
when  such  order  in  effect  determines  the  action  and  prevents 
a  judgment,  and  an  order  affecting  a  substantial  right  made 
in  a  special  proceeding,  or  upon  a  summary  application  in 
an  action  after  judgment,  is  a  final  order  which  may  be  va- 
cated, modified,  or  reversed,  as  provided  in  this  title" 

And  we  suppose  this  motion  is  properly  described  as  a 
summary  application  in  an  action  after  judgment.  The 
clerk  of  the  court  had  refused  to  issue  upon  a  precipe  of  th«i 
party  the  final  process  of  the  court,  and  an   application  was 
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mada  to  the  oourt  of  oommou  pleas  to  order  him  to  iedue 
the  fiual  prooess— a  process  without  whioh  a  judgment  would 
foe  practically,  to  her,  a  nullity.  That,  the  oourt  of  com- 
mon pleas  refused  to  dc — for  what  reason,  is  not  set  forth  in 
the  relator's  petition — and  of  course  need  net  be,  as  it  is  not 
material  here:  it  is  sufficient  to  know  that  the  court,  sit- 
ting as  a  court,  on  the  motion  made  in  this  action  for  the 
final  process  of  the  court  to  carry  into  effect  the  judgment 
found  upon  its  journal,  refused,  after  hearing,  to  make  such 
order. 

Now  the  question  is — in  the  first  instance,  whether  or  not 
the  party  plaintiff  here  has  an  adequate  remedy  at  law? 

It  seems  to  as  beyond  question  that  the  party  had  a  right 
tc  take  a  petition  in  error  to  this  court;  and  from  this  court 
to  the  supreme  court,  for  the  puipose  of  reviewing  the  acts 
of  the  ccurt  of  common  pleaa,and,  if  that  court  had  erred 
in  its  refusal  to  grant  the  party  a  final  procss,  the  action  of 
the  court  would  be  reversed  by  the  higher  oourt,  and  this 
mandate  then  issued  to  that  court  to  proceed  according  to 
law  to  carry  the  judgment  into  effect  according  to  the  deci- 
sion cf  the  superior  tribunal.  We  are  very  well  acquainted 
with  the  opinion  that  that  is  the  true  remedy  of  a  party—- 
that  h9  has  an  adequate  remedy  at  law,  and  that  this  will 
be  in  conformity  with  the  mode  pointed  out  by  the  statute 
for  the  review  of  the  action  of  the  court  of  commcn  pleas, 
where  it  is  alleged  that  it  has  committed  an  error  in  the 
hearing  of  any  matters  properly  presented  before  it  for  its 
adjudication  or  judgmont  or  order. 

We  have  been  cited  to  HoUister  v.  Judges,  etc.,  8  Ohio 
St.,  201,  as  one  affording  authority  to  this  court  tc  make 
this  order.  In  that  case  the  record  disclosed  that  the  eanse 
had  been  heard  in  the  district  court  of  Lucas  county,  and, 
upon  final  hearing  of  the  case  a  bill  of  exceptions  had  been 
taken  to  seme  proceedings  or  ruling  of  the  court,  which  had 
been  signed  by  the  judges  of  that  court  and  filed  with  the 
clerk,  and  that  after  that  the  court  had  adjourned,  and,  in 
the  absence  of  two  of  the  judges  of  that  court,  and  without 
consultation  with  them  in  apy  form, one  of  the  judges  of  the 
court  had  erased  from  the  bill  of  exceptions  a  material  por- 
tion thereof;  and  the  prayer  of  the  writ  was  that  the  court 
order  the  judges  tc  restore  to  the  bill  of  exceptions  that  part 
which  had  been  erased.  To  that  an  answer  was  filed  neither 
aflfirming  nor  denying  the  action  of  the  court,  but  simply, 
by  way  of  courtesy  to  the  supreme  court,  suggesting  that 
sinc3  the  trial  of  that  sase  two  of  the  judges  who  sat  in  the 
•case  had  gone  out  cf  office  and  their  terms  expired;   that 
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other  judges  had  been  elected  to  sncceed  them,  and  that  at 
that  time  only  one  of  the  judges  who  then  composed  the 
ocurt  was  theu  holding  offioe.  It  was  further  suggested  that 
they  were  judges  of  the  oourt  of  oommon  pleas,  and  not 
judges  of  the  district  ocurt, and  that  therefore  an  order  upon 
them  would  be  invalid,  and  that  they  bad  no  authorit}  to  do 
an  act  required  by  the  supreme  court.  But  the  supreme 
oourt  held  that  they  were  judges  of  the  district  oourt;  that 
no  matter  that  others  had  gone  out  and  others  had  gone  in, 
that  still  the  judges  of  the  court  of  common  pleas  were  the 
judges  of  the  district  court,  and  they  were  compelled  to  act 
upon  their  own  information,  or  knowledge,  or  recollection 
of  the  facts  of  the  case;  that  they  might  give  notice  to  the 
parties  and  receive  the  evidence  and  make  an  order  upon  the 
parties  tc  the  case  which  would  bind  them;  and  thereupon 
they  issued  the  peremptory  crder  prayed  for  by  the  relator 
in  his  petition. 

It  will  be  perceived  in  this  case  that  there  is  no  prayer 
here  that  the  court  of  common  pleas  be  required  tc  order 
their  clerk  to  correct  the  record.  The  pleader  proceeds  up- 
on the  theory  in  his  allegations  that  the  facts  in  the  case 
showing  that  the  mandate  was  not  in  fact  actually  filed  in 
the  office  of  the  clerk  of  the  common  pleas  until  1887,  that 
that  is  sufficent  to  entitle  him  to  an  order  for  the  issuance 
of  the  execution. 

But  the  fact  still  remains,  that  by  the  file  mark  upon  the 
back  of  the  paper,  and  by  the  entries  in  the  appearance 
docket, that  the  paper  was  filed  in  that  court  in  April,  1882. 

Section  4958,  Rev.  Stat.,  provides  as  follows: 

"The  clerk  shall  enter  on  the  appearance  docket,  at  the 
time  of  the  commencement  of  an  action  or  proceeding,  the 
names  of  the  parties*in  full,  with  names  of  oounsel,and  forth- 
with index  the  case,  direct  and  reverse,in  the  name  of  each 
plaintiff  and  defendant;  he  shall  also  enter,  at  the  time  it 
occurs,  under  the  case  so  docketed,  the  issue  of  the  snm- 
mons,  or  other  mesne  process  or  order,and  the  filing  of  each 
paper;  and  he  shall  record  in  full  the  return  on  such  writ  or 
order,  with  the  date  of  its  return  to  the  court,  w^hioh  entry 
shall  be  evidence  of  such  service." 

Section  4961,  Rev.  Stat.,  as  fojMows: 

**The  clerk  shall  endorse  upon  every  paper  filed  with  him 
the  date  of  the  filing  thereof;  and  upon  every  order  for  a 
provisional  remedy,  and  upon  every  undertaking  given  under 
the  same,  the  date  of  its  return  to  his  office. " 

It  is  said  in  the  petition  that  the  clerk  when  he  filed— 
journalized — this  judgment  which  came  down, failed  to  state 
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ou  the  journal  the  date  of  the  filing.  Bnt  it  may  be  saggeet- 
dd  that  we  find  nowhere  any  statute  requiring  him  to  do  bo  ; 
indeed,  it  is  said  in  an  early  oase  under  the  old  praotioe, 
that  the  proper  practice  would  be  for  him  to  state  on  the 
journal  that  he  received  at  such  a  time  the  mandate  which 
he  copied  on  the  record;  and  so,  so  far  as  it  is  contemplated 
by  the  statute,  it  would  senm  that  the  record  evidence  of  the 
filing  of  the  papers  is  to  be  foand  upon  the  appearance  dock- 
et and  by  the  file  mark  upon  the  back  cf  the  papers,  and,  by 
that  datam,  there  is  no  proof  here  of  the  record  being  cor- 
rected in  any  manner,  and  we  are  called  upon  to  order  a 
court  to  do  that  which  they  have  decided,  after  a  full  hear- 
ing, they  would  not  do.  Of  the  correctness  of  that  dacisicn 
we  do  not  know.  The  presumption  is  that  they  decided  it 
upon  the  law  and  the  facts  which  were  presented  to  them. 
The  petition  does  not  aver  that  that  was  the  evidence  upon 
which  it  was  heard  there,and  all  the  evidence.  Wb  HoUister 
V.  Judges,  supra,  it  was  decided  by  a  majority  of  the  court, 
Judge  Swan  dissenting,  but  we  feel  very  sure  in  cur  own 
mind,  that  where  the  petition  sets  forth  that  there  has  been 
a  hearing  upon  this  motion  and  the  action  to  the  court  upon 
the  facts,  that  the  only  remedy  is  for  the  party  to  take  the 
petition  to  the  higher  courts,  and,  for  that  reason,  the  mo- 
tion for  an  alternative  writ  will  be  refused.  We  do  this 
with  less  reluctance  beoau8e,upoB  refusal  to  grant  the  alter- 
native writ,  the  party  has  a  right  to  proceed  immediately  to 
the  supreme  court  and  apply  for  an  alternative  writ,  and 
without  great  difficulty,  can  thus  bring  speedily  this  writ  be- 
fore the  very  highest  tribunal  in  the  state,  whose  decision 
will  be  binding  as  to  relator's  right  to  have  the  alternative 
writ. 


(First  Circuit--Haaiilton  Co.,  O.,  Circuit  Court- Jan.  Term,  1898.) 

Befort  Cox,  Smith  and    Swing,  JJ. 
SHINER  ▼.  THE  VILLAGE  OF  NORWOOD  et  al. 


Status  of  property  with  reference  to    street  improvemdnt  fixed  at 
time  improvement  is  ordered — 

(1).  Ine  asseBsment  of  property  for  a  street  improvemoDt  is  fixed 
l-""  by  the  status  of  the  property  at  the  time  of  the  passage  of  the 
^_     ordinance  to  improve. 

[OOPTBIOHT,  1899,  BT  QABL  O.  JAHK.  ] 
VOL.    XVII.— 45.       APPENDIX. 
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AaseBsment  on  tract  of  land  afterwards  subdivided-^Entire  cusest- 

ment  charged  on  lot  last  sold— 

(2).  Where  the  asseBsment  was  impoeed  oo  a  tract  of  land  which 
was  afterwards  subdivided  into  and  sold  in  lots,  and  whereby, 
the  deeds  of  conveyance,  the  burden  of  the  entire  asaesemeDt  was 
placed  OD  the  lot  last  sold,  the  municipality  may  treat  such 
lot  as  subject  to  the  assessment  imposed  upon  the  entire    tract. 

Appeal  from  the  Court  of  Common  Pleas  of  Hamilton 
county. 

A  resolutioD  was  passed  by  the  Norwood  oounoil  in  1891, 
without  petition  from  abutting  owners,  for  improvement  of 
Williams  avenue.  At  that  time  W.  M.  Fridman  owned  a 
lot  abutting  111  feet  on  Williams  avenue  and  214  feet  on 
Elsmere  avenue.  The  Fridman  tract  was  Bubsequently 
subdivided  into  four  lots  fronting  on  Elsmere  avenue,  which 
were  all  sold  to  different  parties.  This  left  only  one  of  the 
four  lots,  tte  one  in  the  corner,  abutting  on  Williams 
avenue,  and  the  assessment  which  it  was  originally  intended 
should  fall  upon  the  entire  Fridman  traot,  was  placed 
against  the  one  lot  in  the  corner,  now  owned  by  the  present 
plaintiff,  who  set  up  the  claim  that  her  lot  was  only  bound 
for  one-fourth  of  the  assessment,  and  that  the  village  bad  no 
right  to  place  the  whole  assessment  upon  it. 

Smith,  J.,  holds  that  the  whole  Fridman  tract  was  liable 
to  be  assessed  for  the  impr^Dvement  of  Williams  avenue — 
that  under  the  decision  in  Douglass  v.  Cincinnati,  20  Ohio 
St.,  161,  the  property  liable  for  this  assessment  was  deter- 
mned  by  its  status  at  the  time  of  the  passage  of  the  ordin- 
ance directing  the  improvembut,  and  the  liability  thus  at- 
taching is  iiot  alTected  by  subsequent  conveyances  and 
changes  in  the  title.  The  better  course,  therefore,  would 
have  been  for  thu  village  to  have  placed  the  assessment  on 
.all  four  cf  the  lots  constituting  the  original  tract  instead  of 
selecting  one  lot  and  attempting  to  hola  it  for  the  whole  as- 
sessment. It  might  well  be  that  as  bet\reen  the  owners  of 
the  different  lots  in  which  the  original  parcel  had  been  di- 
vided, equities  would  exist  which  as  between  them  would 
make  it  obligatory  upon  the  owners  of  some  other  of  the  lots 
to  assume  the  burden  of  the  assessment,  and  in  such  case  a 
court  of  equity  would  not  allow  a  part  of  a  lot,  upon  which 
a  village  had  (arbitrarily  it  might  he)  attempted  to  place 
the  whole  of  an  assessment  which  was  a  burden  originally 
upcn  all,  to  pay  the  whole  amount. 

But  the  case  is  different  where  it  appears  that  by  contract 
or  otherwise  the  burden  lies  upon  cne  of  the    lots.     In   the 
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oase  at  bar  the  other  tlireu  lot«  were  sold  with  oovenants  of 
warranty  as  to  the  assessment,  but  the  deed  for  plaintiff's 
lot,  which  was  the  last  one  sold,  contains  no  such  covenant, 
and  she  is  therefore  not  equitably  entitled  to  prevent  the 
village  from  placing  the  whole  assessment  upon  her  lot, 
though  the  village  may  not  have  acted  in  the  best  manner  is 
80  doing.  Moreover,  where  a  lien  attaches  to  land  which  is 
sold  in  parcels  tc  different  persons,  *if  the  lien  is  enforced  at 
judicial  sale, the  parcels  must  be  sold  in  the  inverse  order  of 
the  alienation,  which  would  mean  in  the  present  case  that 
the  plaintiff's  lot  would  be  first  liable,and  that  for  the  whole 
amount. 

Petition  dismissed,  but  without  prejudice  to  any  right  the 
plaintiff  may  have  to  call  upon  the  owners  of  the  other  lots, 
or  either  of  them,  to  share  the  burden  with  her. 

Fred  ClosCy  Jr.,  for  the  Plaintiff. 

W,  E.  Bundy,  for  the  Village. 


(Third  Circuit- Allen  Co.,  O.,  Circuit   Court-Nov.   Term,    1898.) 

Before  Day,.  Price  and  Norris,  JJ. 

CENTRAL  TRUST  CO.  v.  OHIO  SOUTHERN    RAILROAD  CO. 

ET  AL. 

R,  JR.  car  lease— Insolvency  of  JR.  R.— Rights  of  car  lessors— 
Where  the  court  appoints  receivers  of  the  property  of  a  railroad 
compaoy,  and  directs  theoo  to  join  the  company  in  the  execu- 
tion of  a  lease,  coneolidating  former  leases  of  rolling  stock,  the 
terms  of  which  have  not  yet  expired,  the  purpose  and  provisions 
of  which  consolidated  lease  are  to  provide  a  lower  monthly 
rental  and  extend  the  period  of  the  leases— but  lealving  the  title 
to  the  rolling  stock  In  the  lessors,  with  conditions  of  forfeiture 
for  non-payment  of  the  rentals  and  other  breaches  of  the  coven- 
ants, such  consolidated  lease  is  not  a  sale  of  the  rolling  stock 
to  ihe  receivers,  and  the  lessors  are  entitled  to  preference  over 
tho  bonded  indebtedness  of  the  railroad  companny,  only  for  the 
ro4'als  which  accrue  after  execution  of  such  consolidated  lease 
and  during  the  existence  of  the  receivership. 

Price,  J. 

Thie  is  the  case  of  the  Central  Trust  Company  against  the 
Ohic  Southern  Railroad  Company  and  other  defendants, 
among  whom  are  ^he  defendants  known  as  **The  Car  Trust 
Corporations." 

The  property  of  the  Ohio  Southern  Railroad  Company  has 
been  sold,  and  the  controversy  before  the  court  on  appeal 
from  the  lower  court,  is  between  the  Central  Trust  Company, 
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of  New  York,aDd  what  will  be  termed  the  '*Gar  Trust  Corpor- 
ations,"  over  the  proceeds  of  the  sale  and  their  distribntion. 

The  Central  Trast  Company  of  New  York  is  the  holder  of 
two  mortgages  or  deeds  nf  trust  on  the  property  of  the  rail- 
road company;  one  was  created  on  the  twenty-third  day  of 
May  1881,  and  was  made  to  secare  the  payment  of  the  sum 
of  four  million  dollars  of  bonded  indebtedness  and  the  ao- 
oroing  interest,  and  the  second  mortgage  was  executed  oo 
the  first  day  of  October,  1889,on  the  same  property,  to  secure 
a  bonded  indebtedness  of  two  million  dollais  and  the  accru- 
ing interest  thereon.  These  mortgages  are  in  fcrm  of  trust 
deeds,  and  their  execution  was  duly  aulhorized|by  the  stock- 
holders and  directors  of  the  railrond  company,  and  were  duly 
recorded.  The  railroad  company  made  default  in  the  con- 
ditions of  these  instruments  and  failed  to  pay  the  indebted- 
ness as  it  matured,  and  the  Central  Trust  Company  has  oh. 
tained  a  decree  of  foreclosure  and  order  of  sale  on  each  of 
its  said  liens.  It  claims  that  by  the  terms  of  the  trust  deed 
of  May  28,  1881,  it  has  the  first  and  best  lien  on  all  the  prop- 
erty jf  the  railroad  company,  and  by  virtue  of  the  second 
deed  of  October  1,  1889,  it  has  the  next  best  and  second  lien 
on  the  property,  and  it  now  asks  that  distribution  be  made 
accordingly,  except,  that  certain  outlays  and  other  claims 
growing  ouL  of  the  receivership  may  be  paid,  but  all  such 
questions  are  net  in  contest  here,  and  we  give  them  no 
further  attention,  as  counsel  seem  to  agree  upon  their  dia- 
position^ 

The  companies,  termed  the  Car  Trust  Corporations,  claim 
a  precedence  over  the  liens  created  by  the  said  trust  deeds 
in  the  sum  of  about  six  hundred  and  eighteen  thousand  four 
hundred  and  forty-six  dollars,  and  their  demand  is  founded 
upon  certain  car  leases — three  in  number — and  especially 
what  is  called  a  '* Consolidated  Lease"  of  December,  1895, 
coupled  with  the  findings  and  order  of  the  court  of  common 
pleas,  authorising  the  receiver  to  execute  such  lease,  which 
order  appears  under  date  of  January  6,1896.  The  lower  court 
construed  the  consolidated  lease  and  the  order  authorizing 
the  receiver  to  execute  it,  to  be  a  sale  of  the  rolling  stock- 
to  the  receiver  for  said  sum  of  $618. 446,  and  that  the  amount 
is  the  first  lien  on  the  proceeds  of  the  sale.  From  this  de- 
cision the  plaintiff  has  appealed  to  this  court. 

The  conditions  and  terms  of  these  various  leases  and  the 
order  of  the  court,  are  cf  first  importance,  and  a  thorough 
understanding  and  proper  construction  of  them  will  free  the 
oase  of  all  difficulty. 

In  November,  1892,  the  Bristol  and  South  Wales  Railway 
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Wagon  CompaDy  aud  two  other  oompanies  named,  entered 
into  a  oontract  with  the  Ohio  Southern  Railroad  Company 
whereby  they  leased  to  the  latter  company  one  thousand 
^rs,  the  tenanoy  to  commence  from  the  first  day  of  Febru- 
ary 1898,  and  end  on  the  first  day  of  February  1900— ^a  term 
of  seven  years,  at  a  yearly  rental,  but  payable  in  eighty-five 
monthly  installments,  for  which  rental  warrants, coupons  or 
notes  should  be  made. 

The  first  party  to  this  contract  is  designated  as  '"Lessors", 
and  the  railroad  company  as  the  ''Tenant."  These  cars  were 
to  be  made  by  a  company  named,  and  it  stipulated  that  the 
oars  when  made  and  ready  for  delivery  shall  become  the  ab- 
solute property  cf  the  lessors  respectively  as  provided.  Eacb 
car  was  to  bear  upon  it  a  cast  iron  plate  on  which  should  ap- 
pear the  name  of  the  lessor  as  the  owner  of  such  car,  and 
such  other  marks  or  insignia  of  ownership  in  such  lessor  as 
i^  or  its  a^ent,  at  any  time  may  see  fit  to  use;  and  »uoh 
oars  should  be  numbered  as  directed  by  the  schedule  of  les- 
sors endorsed  on  back  of  the  lease. 

The  consideration  to  be  paid  by  the  railroad  company  for 
the  use  of  the  cars, is  called  "rent",  in  the  contract,  and  in  all 
its  provisions  the  parties  are  described  as  lessors  on  one  side 
and  tenants  on  the  other.  The  tenants  were  to  make  all  re- 
pairs, and  on  notice  from  lessors  or  their  agent,  the  railroad 
company,  tenant,  was  obliged  to  make  repairs,  and  the  plate 
or  other  insignia  of  ownership  must  be  kept  on  each  car  at  all 
times  during  said  tenancy  as  the  lease  reads,  for  the  purpose 
ofmakingtheowDer8bip"pabliol7kuowD;"  if  the  plate 
should  be  defaced  or  lost  the  tenant  should  restore  it  at 
once. 

By  another  provision,  the  tenant  is  prohibited  from  as- 
signing, or  underletting  said  cars,  without  consent  of  the 
lessors,  and  the  tenants  shall  insure  and  keep  uo  the  insur- 
ance; and  the  tenant  is  forbidden  the  making  of  any  alter- 
ations in  any  car  without  lessors  to  whom  the  car  belong, 
"consents  thereto." 

If  default  is  made  in  payment  of  rent,  and  it  is  not  paid 
within  seven  days  aftar  demand  for  the  same  in  the  form  set 
cut,  or  if  the  tenant  by  any  means  suffers  or  allows  any  of 
the  cars  (except  for  interchange  of  traffic)  to  pass  out  of  its 
possession  without  the  writtej  consent  of  lessors,  or  suffer 
the  name,  plate  of  other  insignia  of  ownership  of  lessors  to 
be  removed  or  defaced,  the  lessors,  or  either  of  them,  or 
their  agent,  may  demand  in  writing  the  delivery  of  the  cars. 
And  the  tenant  agrees  that  within  thirty  days  from    the   re- 


688  CIRCUIT  COURTS  OF  OHIO.        tol.  ivh. 

Central  Trast  Co.  ▼.  Ohio  SoDthern  Railroad    Go.  et  al. 

oeipt  of  snoh  detsand,  to  deliver  up  said  cars  on  its  road   at 
snob  place  as  may  be  designated. 

By  tbe  14tb  olause  it  is  provided  tbat  iu  coiisideratioD  cf 
Buob  several  eighty-five  payments  during  tbe  term  provided 
for,  and  all  otber  sums  due  tbereunder  and  interest  due 
tbereon  **and  tbe  same  being  fully  paid  to  tbe  lessors,  tbey, 
tbe  lessors,  will  at  tbe  expiration  of  tbe  said  term  of  seven 
years  berein  provided  for,  sell  said  oars  to  tbe  tenant  as  fol- 
lows: for  tbe  sum  cf  ten  oents  per  oar  in  United  States  gold 
ooin  *  •  ♦  and  upon  suob  payment  and  if  promptly 
made,  time  being  tbe  essence  tbereof,  tbat  tben  said  rolling 
stock,  as  set  out  in  tbe  schedule  endorsed  tberon,  shall  be 
and  become  the  absolute  property  of  tbe  tenant. "     *    *     * 

There  are  otber  stipulations  in  tbe  instrument,  but  tbey 
are  not  important  here;  but  taking  it  altogether,  it  is  a 
lease  with  the  right  to  buy  and  sell  at  tbe  close  of  tbe  term 
at  ten  oents  per  car  in  gold  if  all  rents  and  otber  dues  shall 
have  been  then  fully  paid.  But  if  no  sale,  and  the  parties 
cannot  agree  as  to  tbe  condition  cf  tbe  car,  tbe  difference 
should  be  left  to  arbitration,  but  the  tenant  is  liable  for 
rent  until  tbe  acceptance  of  tbe  award. 

Tbe  otber  two  leases  are  very  much  like  tbe  first.  By  one, 
two  hundred  cars  are  leased;  by  tbe  other,  five  hundred  and 
fifty  cars.  One  is  for  seven  years  from  April  1,  1898.  The 
term  of  the  other  is  seven  years  commencing  March  1,  1898. 
The  terms  of  rental  on  each  are  provided;  the  owenrship  in 
tbe  lessors  of  tbe  cars  clearly  stated,  and  in  each  it  is  pro- 
vided that  any  modifications  as  to  the  payments  or  otber 
matter,  shall  not  affect  the  whole  amount  for  tbe  term  or 
affect  the  title  of  the  lessors  in  the  property.  There  are  other 
provisions  guarding  carefully  the  title  in  the  lessors.  There 
is  a  olause  which,  in  certain  contingencies  of  non-payment, 
authorizes  the  lessors  to  take  possession  of  the  cars  and  sell 
tbe  same  and  apply  tbe  proceeds  on  rentals, and  at  tbe  clcse 
of  each  of  tbe  latter  two  leases,  there  is  a  right  to  sell  tbe 
ears,  if  all  the  arrears  shall  be  promptly  paid. 

In  December,  1895,  after  the  railroad  property  passed  in- 
to tbe  charge  of  a  receiver,  another  instrument  was  executed, 
which  is  known  as  a  **ccnsolidated  lease, '^  and  it  is  headed 
a ''supplement  to  lease  82"  (The  first  one  above  noticed), and 
leases  *'Ka"  and  *'Kb",  in  which  all  tbe  lessors  in  the  first 
lease  join,  and  it  contains  many  features  similar  to  those  in 
tbe  originals.  Tbe  names  of  tbe  first  parties  are  designated 
as  **lessora,"  and  tbe  other  party  "The  Ohio  Southern  Rail- 
road Company"  and  Joseph  R.  Megrue  and  Nelson  E. 
Matthews  as  receivers  of  said  Railroad  Gcmpany    acting   in 


VOL.  XVII.        CIRCUIT  COUKTS  OF  OHIO.  687 


Central  Trust  Co.  ▼.  Ohio  Southern  Railroad  Co.  et  al. 


oHedience  to  an  order  of  the  oourt  of  oommon  pleas  of  Alien 
oounty,  state  of  Ohio,  made  and  entered  the  sixth  day  of 
January,  1896,  in  a  suit  now  pending  in  said  oourt  entitled 
Roasoulp  v.  The  Ohio  Southern  Railroad  Company  herein 
called  ''the  tenants." 

This  oonsclidated  lease  recites  the  failure  of  the  Railroad 
Company  to  pay  the  rentals  as  they  became  due  on  each  of 
the  original  leases;  and  recites  the  existence  of  the  reoeiver- 
ehip  and  that  the  receivers  were  without  funds  to  pay  the 
rentals,  and  that  neither  the  railroad  company  or  the  re- 
ceivers were  able  to  pay  the  current  rentals  in  full  as  they 
are  now  reserved,  without  embarrassment  to  the  operation 
of  the  road;  and  further  recites  that  '*the  receivers  have  re- 
quested the  lessor  to  modify  the  terms  of  the  said  several 
existing  leases  so  as  to  extend  the  payments  due  under  the 
terms  thereof  over  a  longer  period  of  years  than  is  herein 
provided,  and  to  reduce  the  amount  of  the  monthly  rentals 
as  therein  reserved;  but  not  to  abrogate  the  said  several 
leases  nor  to  modify  or  change  the  force  and  effect  thereof, 
except  as  aforesaid  in  respect  to  the  amount  ot  monthly 
payments  and  the  extension  of  the  dates  when  they  shall 
fall  due  respectively." 

It  is  further  stated  that  the  court  has  authorised  the  re- 
ceivers tc  join  the  railroad  company  in  the  execution  of  the 
new  lease;  and  it  then  provides  that  the  tenancy  shall  com- 
mence from  the  seventh  day  of  November,  1895  and  end  on 
November  7,  1905,  a  term  of  ten  years.  The  1760  cars  are 
brought  within  the  consolidated  lease,  and  the  rentals  are 
divided  into  one  hundred  and  twenty  monthly  payments  to 
be  represented  by  warrants  and  coupons. 

It  is  stipulated  in  the  5th  clause,  *'that  at  the  end  of  the 
tenancy  by  ecpiration  of  the  term  or  otherwise,  the  said 
tenants  shall  and  will  deliver  up  and  surrender  said  cars  to 
the  lessors  respectively  as  aforesaid,  of  their  agent  in  proper 
and  complete  repair  and  working  condition,  less  the  fair 
wear  and  tear,  (unless  the  cars  shall  be  purchased  as  pro- 
vided in  clause  11)  at  Springfield  Ohio." 

And  in  case  of  a  disagreement  between  either  lessor  and 
the  tenants  as  to  the  condition  of  the  cars  at  the  end  of  the 
term,  the  same  shall  be  arbitrated  etc.,  etc. 

The  6th  clause  provides  for  repairs,  and  the  7th,  the  plac- 
ing of  the  iron  plate  on  each  oar  to  show  the  ownership  of 
the  lessors  and  the  same  shall  be  kept  on  the  cars,  replaced 
if  lost,  etc. 

The  8th  clause  forbids  the  underletting  or  transfer  of  the 
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oars,  and  that  the  tenauts  shall  pay  the  taxes  and  maiDtaiD 
insnranoe. 

The  0th  olanse  prohibits  any  alteratioD  of  the  oars  with- 
out ooDBODt  of  the  lessors.  By  the  10th  clause  it  i^s  agreed 
that  if  default  is  madii  iu  payment  of  rental  for  a  oertain 
number  of  days  after  written  demand  therefor,  or  if  the  ten- 
ants allow  the  oars  to  pass  out  of  their  possession,  etc.,  the 
tenants  shall  within  thirty  days  after  the  demand  ''deliver 
up  to  the  lessors  or  their  agent  each  and  every  oar  at  suoh 
place  or  places  as  may  be  designated;"  or  the  lessors  or  their 
agent,  '*may  seize,  remove  and  take  away  the  said  cars  or 
any  of  them  whether  loaded  or  unloaded,  with  or  without 
process  of  law,"  and  by  writing  put  an  end  to  this  agree- 
ment. 

By  the  11th  clause  it  is  provided  that  in  consideration  of 
the  one  hundred  and  twenty  payments  during  said  time  (ten 
years)  and  all  other  sums  due,  the  lessors  will  sell  said  cars 
to  said  tenants  for  ten  cents  per  car  in  gold  coin  and  on 
prompt  payment,  time  being  the  essence,  the  rolling  stock 
shall  become  the  absolute  property  of  the  tenants. 

The  12th  clause  is  not  of  importance  in  determining  the 
question  before  us. 

The  18th  clause,  however  provides,  *'that  this  agreement 
is  made  upon  the  express  condition  that  it  shall  not  operate 
as  a  canoellation  of  any  of  the  agreements  recited  in  the 
preamble  to  this  agreement,  nor  so  as  to  defeat  or  modify 
any  of  the  rights,  property  or  interest  of  the  lessors  or  any 
of  them,  in  and  to  the  said  railway  cars  as  the  same  existed 
under  the  terms  of  said  several  agreements,  except  as  to  the 
amounts  and  dates  of  the  monthly  rentals;  it  being  under- 
stood and  agreed  that  it  is  the  sole  intent  and  purpose  cf 
this  present  agreement,  to  reduce  the  amounts  of  the 
monthly  rentals  as  fixed  by  the  terms  of  said  several  agree- 
ments and  to  extend  the  dates  upon  which  monthly  rentals 
are  to  be  paid  over  a  longer  term  of  years.     *     *    *" 

This  is  the  instrument  which  the  court  of  common  pleaa 
authorized  the  receivers  to  execute,  and  what  is  it?  The 
parties  to  it  call  it  a  lease.  They  denominate  themselves  as 
lessors  and  tenants  respectively,  and  all  the  wording  and  fill 
clauses  are  such  as  are  fittingly  used  to  make  up  a  lease.  The 
three  original  instruments  which  have  all  the  characteristics 
of  leases,  were  not  abrogated  or  supplanted  by  the  new  in- 
strument. On  the  contrary,  it  is  expressly  stipulated,  that 
they  remain  in  full  force  and  effeot  with  all  the  powers 
therein  conferred  on  the  lessors,  and  that  the  sole  and  only 
purpose  of  the  new  contract  as  to  reduce  the  amounts   of 
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monthly  p&ymuntB  and  extend  their  date  over  a  longer 
period  of  time.  The  same  oonditions  for  forfeiture  for 
DOD-paymeDt;  for  allowing  the  cars  to  pass  out  of  the  pos- 
session of  the  tenants;  for  not  maintaining  the  plate  on 
eaoh  oar  showing  the  ownership  of  lessors;  which  were  in 
the  original  ccntraots  are  in  the  new.  All  the  ligaments 
by  which  the  "Car  Trust  Corporations"  held  the  rolling 
stock  in  the  old  contracts,  are  embodied  in  the  new.  And 
nowhere  in  it  is  there  the  privilege  or  right  to  buy  and  sell 
until  at  the  end  of  the  term,  when  all  rentals  and  other  dues 
must  be  fully  satisfied.  Not  until  that  period  could  the  rail- 
road company,  or  the  receivers  demand  and  enforce  a  trans- 
fer of  title  to  themselves  and  terminate  the  covenants  of  the 
leases.  And  not  until  that  period  could  the  lessors  rightfully 
demand  payment  of  more  than  the  monthly  rentals  and 
such  other  dues  as  may  arise  under  the  contract.  The  par- 
ties have  carefully  and  clearly  postponed  any  transfer  of 
title  to  the  end  of  the  term,  and  then  it  is  dependent  upon 
all  payments  being  made.  Not  even  at  the  end  of  the  term, 
and  when  all  payments  have  been  made,  is  the  tenant  bound 
to  take  the  cars  The  tenant  has  an  option  to  do  so  and 
may  decline,  and  then,  if  the  parties  cannot  agree  as  to  the 
condition  of  the  cars  which  are  to  be  surrendered,  arbitra- 
tion shall  be  resorted  to,  to  settle  all  differences,  pending 
which  rentals  still  accrue. 

If  there  can  be  a  single  element  of  sale  gathered  from 
either  of  these  contracts,  it  is  of  a  conditional  character,  a 
conditional  sale,  with  title  all  the  time  remaining  in  the 
*'Oar  Trust  Companies,"  until  the  last  dollar  has  been  paid 
according  to  the  agreement,  and  also  every  other  condition 
complied  with. 

It  is  claimed,  that  when  the  receivers  took  charge  of  the 
railroad,  the  lessors  had  been  paid  on  rentals  a  sum  equal  to 
a  considerable  part  of  the  total  value  of  the  cars,  and  that 
the  cash  price  on  delivery  of  the  cars  was  above  ordinary 
rentals  and  should  be  considered  as  a  partial  payment  on  a 
purchase  price,  and  that  the  parties  contemplated  a  sale  and 
purchase  in  the  manner  in  which  cash  and  monthly  pay- 
ments were  provided  for  in  the  contracts. 

It  may  be  and  we  might  assume  that  when  the  "Car  Trust 
Corporation, "  known  as  lessors,  entered  upon  negotiations 
with  the  railroad  company  for  the  manufacture  and  use  of 
the  rolling  stock,  they  calculated  the  total  cost  of  the  cars 
to  be  furnished  by  them  respectively,  and.  took  that  sum  in- 
to account  in  fixing  a  basis  from  which  to  compute  what  they 
desired  as  payment  on  delivery  of  the  cars  and  the  monthly 
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rentaU,  and  ocanted  that  all  suoh  paymeuts  having  been 
made  when  the  end  of  the  term  should  oome,  they  would  bt» 
fully  compensated  for  their  investment,  and  interest  there- 
on, so  that  the  oars  oould  become  the  absolute  property  of 
the  railroad  oompany.  This  seems  to  be  the  plan  adopted 
in  framing  the  terms  of  the  consolidated  lease. 

What  ohange  does  this  faot  work  in  the  oonstrnotion  of 
the  Gontraots?  It  is  not  unoommon  that  a  landlord  may 
fix  the  rentals  of  his  property  at  a  certain  per  cent,  on  each 
dollar  invested  in  the  leased  property  He  may  go  farther, 
if  he  can  procure  such  a  tenant,  and  add  to  the  monthly  or 
yearly  payments,  a  sum  which, when  it  is  added  tc  the  rent- 
als at  the  end  of  the  term,  will  aggregate  the  value  of  the 
property  and  a  rate  cf  interest  thereon  during  the  term,  on 
payment  of  which  the  property  will  pass  to  such  tenant. 
Parties  may  agree  to  suoh  terms,  and  if  complied  with,  the 
property  may  thus  be  acquired.  But  the  title  remains  in 
the  landlord  until  the  end  cf  the  term,  and  it  may  be  of 
essence  in  such  contract,  that  the  payments  shall  continue 
during  the  term,  and  not  be  paid  in  advance.  The  tenant 
would  have  no  right,  unless  so  wiitton.  at*  the  end  of  half 
his  term,  to  advance  all  the  remainder  and  compel  the  de- 
livery Of  a  deed,  because  the  payments  have  been  fixed  other- 
wise and  the  tena  it  wculd  have  no  right  to  break  up  and 
terminate  an  arrangement,  which  might  defeat  the  very 
purpose  of  tho  landlord  in  entering  into  such  a  contract.  Of 
course  the  death  of  one  or  other  of  the  partieB,  or  bome  suoh 
event  might  happen,  as  would  require  a  court  of  equity  to 
intervene  in  order  to  protect  the  rights  of  parties. 

It  is  claimed  here,  that  a  court  of  equity  has  intervened  on 
account  of  the  insolvency  of  the  railroad  company,  whereby 
its  property  passed  into  the  temporary  control  of  the  court, 
and  its  receivers,  and  that  the  court  made  an  order,  when  it 
authorized  the  receivers  to  join  in  the  execution  of  the  new 
oontraot  of  December,  1896,  which  modifies  the  stern  pro- 
visions of  the  former  leases,  and  takes  the  case  we  have  out 
of  the  control  of  such  provisions. 

Ordinarily  and  generally,  insolvency  and  inability  tc  pay 
does  not  abrogate  or  rescind  a  contract;  and  we  think  it  a 
safe  and  wholesome  doctrine  that  courts  are  not  to  be  used 
to  sanction  the  destruction  of  contracts,  because  of  insolv- 
ency and  inability  to  pay;  and  we  think  the  court  of  com- 
mon pleas,  was  not  so  used  in  making  the  order  of  January 
6,  1896,  wherein  thQ  receivers  were  authorized  to  join  the 
railroad  company  in  the  execution  of  the  consolidated  lease. 

Counsel  for  the  **Gar  Trust  Corporation*'  claim  much  for 
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this  order,  and  the  fact  that  its  entry  was  oonsented    to   by 
the  Central  Trust  Company,  and  we  will  examine  it. 

After  reoiting  the  date  and  names  of  parties  to  the  original 
contracts,  the  entry  proceeds  to  find,  that  all  the  rolling  at jok 
described  in  said  leases,  ''is  essential  to  the  effective  operation 
of  the  railroad  and  the  defendant  railroad  company,  and  that 
the  loss  of  any  portion  of  the  said  equipment  would  impair 
the  earning  pcwers  of  the  said  company,  and  that  the  prices 
for  all  of  the  said  equipment  under  the  respective  leases,  as 
determined  by  the  amount  remaining  due  thereon,  are  less 
than  similiar  equipment  would  cost  if  purchased  at  the  pres- 
ent market  prices;  and  it  further  appearing  to  the  court, 
that  under  the  terms  of  the  three  several  leases,  therp  was 
due  on  the  seventh  day  of  November,  1896,  the  sum  cf 
$189,270.04  in  overdue  rentals,  with  interest  thereon,  for  the 
nse  of  the  rolling  stock  leased  by  the  said  three  leases  in  the 
aggregate;  and  it  furher  appearing,  that  including  said  sum 
of  1189,270.04  there  wil!  remain  due  under  said  leases  the 
Aggregate  sum  of  $618,456.04;  and  it  further  appearing  that 
the  said  oar  trust  corporations  have  agreed  to  make  a  sup- 
plemental agreement  for  the  said  rolling  stock  covered  by 
the  said  aevoral  leases  to  the  said  railroad  company,  and 
the  receivers  thereof,  at  the  valuation  on  the  seventh  day  of 
November  1895,  cf  the  capital  sum  of  $618,466.04  for  the 
term  of  ten  years  upon  monthly  rental  of  $6,569.79  for  one 
hundred  and  twenty  consecutive  months,  with  a  provision 
nevertheless  that  in  order  to  meet  the  financial  requirements 
of  the  said  railroad  company  and  its  receivers  and  of  the 
other  parties  hereto,  the  said  car  trust  corporaticn  shall 
foi  the  first  forty-two  mouths  of  the  said  term  of  the  new 
consolidated  lease,  accept  the  sum  of  $6,000.00  per  month  as 
partial  payments  of  said  monthly  rental  of  $6,569.79,  and 
shall  extend  the  remaining  balance  of  $559.79,  and  shall  ex- 
tend the  remaining  balance  of  $559.79  per  month  oyer  the 
remaining  seventy-eight  months,  so  that  the  monthly  rentals 
for  the  remaining  seventy-eight  months  shall  be  $6,948.68 
per  month;  now  therefore  it  is  ordered,  adjudged  and  de- 
creed, that  the  said  the  Ohio  Southern  Railway  Company, 
defendant  herein,  and  the  said  Joseph  R.  Megrue  and  Nel- 
son E.  Matthews,  the  receivers  thereof,  are  authorized  and 
instructed  to  make  and  execute  a  new  consolidated  lease  or 
oar  trust  agreement  with  the  said  car  trust  corporations, 
based  upon  the  amount  due  and  to  become  due,  under  the 
terms  of  the  said  several  existing  agreements,  which  sum 
IS  ascertained  and  agreed  to  be  the  sum  of  $618,46.064, 
which  consolidated  agreement  shall  be  for  the  term  cf  ten 
years  from  November  7,  1896,"  etc. 
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The  order  proceeds  to  Btate  that  the  monthly  paymeDts 
shall  be  $6,000.00  for  the  first  forty-two  months  and  $559.79 
aocruing  on  each  of  those  months,  in  addition  to  thn 
$6,000.00,  to  be  apportioned  over  the  remaining  seventy- 
eight  months.  The  oonsolidated  agreement  contains  the 
same  provisions  as  to  the  payment  of  rentals  stated  in  the 
other. 

There  is  no  authority  in  this  order  to  purchase  these  cars. 
It  is  au  order  authorizing  and  directing  the  receivers  to  exe- 
cute the  consolidated  lease.  We  have  seen  that  it  is  a  lease, 
and  if  the  lower  court  intended  to  change  its  character  from 
a  lease  or  conditional  purchase  and  sale,  there  was  the  oppor- 
tunity to  so  order,  and  if  such  an  order  had  been  assented 
to  by  the  Central  Trust  Company,  we  would  have  a  different 
question.  No  purchase  was  authorized,  none  contemplated, 
and  none  made. 

The  8rd  finding  of  the  court  of  common  pleas,  preceding 
the  order  of  January  6th,  shews  that  a  purchase  was  not 
directed,  nor  can  the  power  of  purchase  be  implied  from  it. 
Every  line  in  that  order  negatives  the  idea  of  a  purchase  and 
sale.  And  that  nothing  should  remain  in  doubt,  another 
portion  of  the  order  speaks  as  follows:  '*It  is  further  ordered, 
adjudged  and  decreed,  that  the  new  consolidated  agreement 
or  lease  shall  not  operate  to  abrogate  or  terminate  the  said 
three  several  existing  agreements  or  leases  between  the  said 
trust  corporations  and  the  said  railroad  company,  but  shall 
operate  only  so  as  to  extend  the  time  within  which  ths  pay- 
ment for  the  rolling  stock  covered  by  said  leases  shall  be* 
iully  made  and  to  vary  and  reduce  the  amount  of  the  several 
monthly  payments  so  as  to  conform  tu  the  terms  of  this  or- 
der as  above  set  out"  By  this  paragrrph  the  court  gave  a 
construction  of  the  new  consul idated  lease  and  the  language 
is  too  plain  to  excite  dispute.  This  rolling  stock  is  still  under 
lease  and  there  is  no  provision  in  it  making  the  payments  of 
rentals  a  lien  on  anything,  much  less  upon  the  railroad 
and  other  property  of  the  railroad  company.  The  car  trust 
companies,  for  their  protection  retained  title  in  the  oars, 
hedged  about  with  the  most  stringent  provisions  for  their 
repair  and  proper  use,  with  a  condition  of  forfeiture  if  the 
conditions  should  be  violated.  These  conditions  and  provis- 
ions were  yet  in  force  and  none  of  them  have  been  removed 
by   the  order  of  January  6,  1896. 

It  has  been  presented  to  us  in  argument,  that  the  claim  to 
preference  by  the  **Car  Trust  Corporations"  over  the  liens 
of  the  trust  deed  on  the  proceeds  of  the  sale,  is  founded  on 
equitable  principles,  and  that,  under  all  the  existing  circum- 
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fitanoes,  it  is  but  just,  that  their  claim  should  have  prefer- 
enoe.  It  is  urged  that  the  oars  aie  en  the  line  and  will  be 
needed  by  the  purchaser  of  the  road  and  its  property  and  so 
on.  The  latter  position  is  but  begging  the  question.  As  to 
the  claim  being  founded  on  pinoiples  of  equity,  Jet  us  con- 
sider for  a  moment.  We  are  asked  to  treat  the  leases  as  a 
sale,  which  they  are  not,  and  wo  are  asked  to  work  some 
mysterious  transformation  of  the  contracts  and  rights  of  the 
parties, so  that  the  unintended  gihall  happen,  and  that  con- 
tracts which  are  leases  executed  several  years  after  the  trust 
deeds  were  recorded,  shall  be  now  a  first  lien  on  the  property 
of  the  railroad  company  by  decree  of  the  court.  No  satisfac- 
tory reason  for  this  demand  has  been  presented.  Equity  does 
not  counsel  or  suggest  violation  of  contracts  or  the  invasion 
of  contract  rights.  To  grant  the  demand  now  made  would 
accomplish  both.  The  Ohio  Southern  Railroad  Company  is 
insolvent  and  unable  to  buy.  The  receivers  have  not  pur- 
chased, and  we  are  now  asked  to  compel  the  Central  Trust 
CSompany,  not  a  party  to  either  contract  to  unwillingly  pur- 
chase and  pay  for  these  cars,  not  only  what  may  be  now  due, 
but  in  advance,  what  would  mature  during  the  balance  of  the 
term  of  six  years.  The  car  trust  companies  are  now 
willing  to  sell,  and  have  asked  the  court  to  furnish  a  pur- 
chaser. Such  IS  the  legitimate  effect  of  the  order  we  are  re- 
quested to  make.  There  i^  no  ground  in  equity,  surely  none 
in  law,  for  it  to  rest  upon.     It  cannot  be  made. 

Again  it  has  been  argued,  that  counsel  for  the  Central 
Trust  Company  was  present  at  the  time  the  railroad  property 
was  sold,  and  that  the  masters  who  conducted  the  sale,  read 
and  announced  to  the  bidders,  that  the  court  of  common 
pleas  had  ordered  the  claims  of  the  ''Gar  Trust  Corpor- 
ations'' to  be  recognized  in  the  sale  as  preferred,  and  that  it 
was  announced  that  the  purchaser  would  get  the  cars  as  a 
part  of  the  sale,  etc. 

What  of  it,  if  true?  It  is  from  the  order  of  distribution 
that  we  have  the  case  on  appeal ;  but  while  that  order  was 
in  force,  although  still  contested  by  the  Central  Trust  Com- 
pany, it  would  have  been  imprudent,  if  not  in  contempt  of 
that  order,  for  counsel  to  have  interferred  at  the  sale  and 
contradicted  the  statement  made  by  the  ofBcers  of  that 
court.  Surely  no  one  will  insist  for  a  moment  that  the 
silence  of  counsel  on  that  occasion  works  an  estoppel  of  their 
contention  here. 

On  the  whole  case,  we  are  unanimously  of  the  opinion,  that 
there  is  no  equity  in  the  claim  of  preference  of  the  "Car 
Trust  Corporations,"  and  we  find  against  them  on  the  issue 
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preBented  to  ai.  They  have  no  lien,  and  therefore  do  preoe- 
denoe  over  the  appellant  in  the  proceeds  of  sale,  except  as 
to  the  reutah  due  during  the  receivership. 

As  we  have  seen,  the  coDSclidated  lease  of  December,  1895| 
provided  for  the  term  of  teu  years  from  November  7,  1896, 
at  a  monthly  rental  of  16,559.79  per  month,  but  to  meet  the 
financial  requirements  of  the  railroad  company,  and  its  re- 
ceivers, the  Car  Trust  Corporations  agreed  to  accept  for  the 
first  forty-two  months  the  sum  of  96,000,  as  partial  pay- 
ment of  said  monthly  rental  and  extended  the  remaining 
sum  of  S559.79  per  month  over  the  remaining  seventy-two 
months. 

We,  therefore,  order,  that  as  a  preference  to  the  bonds  se- 
cured by  the  first  and  second  mortgages  of  the  Central  Trust 
Company,  there  be  paid  from  the  proceeds  of  the  sale  of  the 
railroad  property  the  sum  of  $6,000.00  per  month  from  May 
8,  1896  (the  date  of  the  last  payment  of  rent  made  by  the 
receivers),  until  the  receivers  are  discharged,  with  six  per 
cent,  on  each  monthly  installment  from  the  day  it  matured ; 
and  also  with  like  order  of  preference,  that  there  be  paid 
9569.79  per  month  at  its  present  worth  for  each  month 
commencing  on  the  seventh  day  of  November,  1896,  continn- 
ing  until  the  discharge  of  the  receivers.  The  receivers,  from 
proceeds  of  sale,  shall  cause  to  be  made  all  repairs  of  cars 
called  for  by  the  consolidated  lease  of  November  7,  1895, 
and  also  restore  all  cars  which  have  been  destroyed,  which 
is  also  provided  for  in  said  lease. 

This  cause  is  remanded  to  the  crurt  of  common  pleas  for 
the  execution  of  this  decree. 

Doyle  &  Lewis  of  Toledo,  0.,  for  Plaintiff. 

Cole  &  Potter,  of  New  York;  Judge  Olds,  of  Columbui,  O., 
for  Defendants. 


(Eighth  Circuit— Cuyahoga  Co., Circuit  Court— May   Term,  1895.) 

Before   Caldwell,  Hale  and   Marvin,  JJ. 
CROSIER  V.  McNBAL. 


Partnership — Dissolution — Notice  to  former  dealers — 
(1. )  The  rule  relating  to  notice  of  the  digeolution  of  a  partnership 
is  eesentially  different  as  applied  to  former  dealers  with  a  tirm, 
from  the  rule  which  relates  to  subsequent  dealers  only.  If  the 
retiring  partner  desires  to  exempt  biroeelf  from  liability  for  the 
debts  of  the  new  firm,  contracted  with  a  dealer  of  the  old  firm, 
he  must  cause  actual  notice  of  his  retirement  from  the  tirm  to 
be  given  to  such  fortuer  dealer.  But  if  the  former  dealer  gets 
the  information  from  any  source  of  the  dissolution  of  the  firm, 
it  would  answer  the  purpose,  so  it  be  actual  notice. 
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Same—Who  not  to  he  considered  former  dealers^ 
(2.)  Where  two  partnership  firms  bad  had  some  dealings  together, 
and  four  years,  during  which  time  both  of  the  firms  liad 
been  dissolved,  had  elapsed  since  the  remaining  memoer  of  one 
of  the  firms,  who  continued  its  business,  had  dealings  with  one 
of  the  members  of  the  other  dissolved  firm,  the  latter  will  not 
be  considered  a  ** former  dealer"  so  as  to  entitle  him  to  actual 
notice  of  the  dissolution  of  the  other  partnership. 

Information  in  book  of  commercial  agency— 
(3.)  Where  the  book  published  by  a  commercial  agency,  in  general 
use  at  the  time  among  oommeroial  men, and  to  which  the  party 
has  access,  con  tains  the  information  that  the  words  ^*3c  Co/'  In  a 
name  under  which  a  party  does  business,  are  nominal  only,  it 
is  a  circumstance  which  should  go  the  jury,  and  it  is  error  in 
the  court  to  exclude  it  from  the  evidence. 

Hale,  J. 

The  case  of  William  Crosier,  Plaintiff  in  Error,  v.  Samuel 
C.  MoN.eal,  Defendant  in  Error,  is  a  proceeding  in  which  the 
reversal  of  the  judgment  of  the  oourt  of  common  pleas  ia 
sought.  The  errors  asErigned  are  several.  I  will  first  notice 
the  errors  assigned  to  the  overruling  of  the  motion  for  a  new 
trial.  We  were  asked  by  counsel,  to  carefully  read  this  en- 
tire record,  and  have  done  so;  and  have  given  the  case  a  very 
careful  consideration. 

It  must  be  conceded  that  from  1888  to  1890  a  partnership 
existed  between  WilliamCrosierandOeorgeW.  Crosier;  any 
finding  of  the  jury  against  that  preposition  would  be  against 
the  weight  of  the  evidence 

Further,  upon  the  question  as  to  the  dissolution  of  that 
firm,  we  think  that  any  finding  of  the  jury  holding  that  the 
firm  was  not  dissolved  in  1890,  would  be  against  the  weight 
of  the  evidence;  that  the  testimony  clearly  establishes  as 
between  the  brothers,  George  W.  and  William,  the  firm  was 
dissolved  in  1890,sothat  at  the  time  of  the  transaction  here 
complained  of,  no  partnership  in  fact  existed  between 
George  W.  and  William  Crosier. 

The  claim  in  controversy  is  based  upon  two  bills  of  ex- 
change of  drafts,  given  by  George  W.  Crosier  to  McNeal,  cr 
acceptances  in  favor  of  McNeal,  one  dated  September  6, 
and  the  other  October  6,  and  an  accent  for  goods  sold  by 
McNeal  to  George  W.  Crosier  &  Company  on  the  6th  of  Oc- 
tober, 1892,  aggregating  something  ever  $1,200.  Then  the 
liability  of  William  cannot  be  based  upon  the  fact  that  he 
way  a  partner  with  George  W.  as  between  themselve?.  Find- 
ing as  we  do,  and  as  the  jury  should  have  found,  that  the 
partnership  that  existed  prior  to  1800,  was  in  that  yehT  dis- 
solved, it  becomes  essential  to  inquire  whether  William,  al- 


646  CIRCUIT  COURTS  OP  OHIO.        vol.  xvii. 

Crosier  v.  MoNeal. 

though  uot  a  partner  in  fact,  with  Qeorge  W.  Crosier,  is  lia- 
ble for  this  claim  for  any  other  reason. 

The  dissolution  ooourred  in  1890.  The  usual  notice  uf  the 
dissolution  of  that  firm  was  published  in  a  looal  paper,  of 
the  general  oiroulation  a  paper  printed  in  a  town  of  the  size 
of  Wellington  would  have,  and  the  ordinary  steps  taken  hy 
the  firm,  to  cause  it  to  be  known  to  the  world  that  a  dissol- 
ution had  taken  place.  And  so  far  as  this  record  discloses, 
it  would  seem  to  have  been  well  understood  in  the  neighbor- 
hood where  the  firm  was  doing  business,  that  such  dissol- 
ution had  taken  place.  And  we  think  it  was  sufficient  to  ex- 
empt William  Crosier  from  any  liability  for  the  deHs  of 
George  W.  Crosier  &  Company,  contracted  afte^  the  dissol- 
ution, with  persons  wbo  had  not  been  dealers  with  the  firm 
prior  to  the  dissolution.  So  that,as  to  the  customers  of  the 
new  firm,  or  of  the  firm  after  the  dissolution,  hs  would  not 
be  liable. 

But  it  is  claimed  that  McNeal  was  a  dealer  with  the  firm 
of  Gecrge  W.  Crosier  &  Company  while  William  was  a  part- 
ner of  that  firm,  and  thst  the  transactions  between  McNeal 
and  such  firm  were  such,  as  to  constitute  McNeal  what  is 
known  as  a^crmer  dealer  with  the  firm  of  G.  W.  Crosier  <fe 
Co. 

The  rule  relating  to  notice  of  the  dissglution  of  a  partner- 
ship is  essentially  different,  as  applied  to  former  dealers 
with  a  firm,  from  the  rule  which  relates  to  subsequent  deal- 
ers only.  I  suppose  the  rule  to  be,  that  if  the  retiring  part- 
ner desires  to  exempt  himself  from  liability  for  the  debts 
of  the  new  firm,  contracted  with  a  dealer  of  the  old  firm,  he 
must  cause  actual  notice  of  his  retirement  frcm  the  firm  to 
be  given  to  such  former  dealer.  I  do  not  mean  that,  if  the 
former  dealer  gets  the  information  from  any  source  of  the 
dissolution  of  the  firm,  it  would  not  answer  the  purpose, 
but  actual  notice  is  required  in  such  case;  hence  it  becomes 
essential  to  inquire  wheth*^r  Samuel  C.  MoNeal  was  a  dealer 
with  the  firm  of  George  W.  Crosier  <&  Company  while  WiUie 
Crosier  was  a  msmber  of  that  partnership. 

The  facts  bearing  upon  that  prof)Ositicn  are  not  disputed. 
Cassidy  &  MoNeal  were,  prior  to,  or  nerhaps  in  the  year 
1888,  partners,  doing  business  in  Summit  county,  at  Penin- 
sula, under  the  firm  name  of  Cassidy  &  McNeal.  The  deal- 
ings, it  appears  frum  this  record,  that  are  relied  upon  as  fix- 
ing the  status  of  MoNeal  as  a  former  dealer  with  the  old 
firm  of  G.  W.  Crosier  &  Co.,  were  transactions  that  took 
place  between  Cassidy  &  MoNeal,  th^  firm  at  Peninsula,and 
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George  W.  Crosier  &  Co.  They  were  sales  of  obeese  from 
Gassidy  &  MoNeal  to  George  W.  Crosier  &  Co.,  in  1888.  The 
firm  of  Cassidy  &  MoNeal  dissolved  shortly  after  these  trans- 
aotious.  MoNeal  at  the  time  cf  the  trausaotions  in  contro- 
versy in  this  action,  was  doing  business  in  Akron  by  himself; 
Cassidy  had  gone  elsewhere,and  was  doing  business  either  by 
himself  or  in  connection  with  others.  Nearly  four  years  had 
elapsed  between  the  dealings  cf  the  firm  of  Cassidy  &  Mc- 
Neal,  with  George  W.  Crosier  &  Co.,  in  1888,  and  the  trans- 
actions out  of  which  this  controversy  grows,  and  we  hold 
that  conRidering  the  length  of  time  that  had  elapsed;  the 
fact  that  the  dealings  were  between  the  firm  of  which  Mc- 
Neal  was  a  partner,  and  the  firm  of  George  W.  Crosier  &  Co. ; 
that  no  individual  dealing  had  ever  taken  place  between 
George  W.  Crosier  &  Co.,  and  McNnal;  that  McNeal  canDot 
be  considered,  and  does  not  fall  within  the  term  of  former 
dealer  of  the  old  firm,  and  is  not  to  be  so  regarded  in  sett- 
ling this  transaciicn.  The  books  cf  the  firm  of  George  W. 
Crosier  &  Co.  would  not  contain  the  name  of  Samuel  G.  Mc- 
Neal. The  dealing  was  with  the  firm  of  Cassidy  &  McNeal, 
and  we  do  not  think  that  il.  was  incumbent  upon  the  retir- 
ing partner,  William  Crosier,  to  trace  out  each  individual 
member  of  the  firm  of  Cassidy  &  McNeal,  with  which  his 
firm  had  dealt,  and  see  that  actual  notice  was  brought  to 
each  member  of  that  firm,  and  if  the  jury  found  otherwise 
it  was  against  the  weighs  of  the  evidence.  Considering  the 
verdict  rendered,  we  think  the  jury  must  have  found  that 
McNeal  was  a  former  dealer  with  the  firm  cf  G.  W.  Crosier 
&  Co.,  and  that  finding  we  hold  was  against  the  weight  of 
the  evidence. 

This  erroneous  finding  was  perhaps  partly  due  to  the 
charge  of  the  court,  and  in  part  to  the  jury.  The  court  did 
not  define  to  the  jury  what  would  constitute  a  former  dealer 
with  the  firm  of  G.  W.  Crosier  &  Co. ;  but  left  the  jury  to 
determine  as  a  question  of  fact,  whether  MoNeal  was  to  be 
treated  a^  a  former  dealer  with  the  old  firm,  without  defin- 
ing what  would  in  law  constitute  such  farmer  dealer,  or 
giving  the  jury  very  much  of  a  guide  in  determining  that 
question. 

Again,  it  is  said  that,  during  the  years  of  '92  and  '98,  es- 
pecially in  '92  when  this  transaction  took  place,  William 
was  holding  himself  out  as  to  be  chargeable  as  a  partner  as 
to  third  persons  dealing  with  the  firm  of  G.  W.  Crosier  & 
Co.     It  is  true  that  George  W.  Crosier  &  Co.  was    the   style 
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of  the  firm  while  WHliam  ws  a  partner;  it  is  true  as  we  find 
that  that  firm  was  dissclved  in  1890;  it  is  true  that  George 
W.  Crosier  oontiuued  as  between  him  and  William  the  busi- 
ness in  the  same  firm  name;  it  is  true  that  tberf>  was  some 
stationery  and  bill  heads,  used  while  William  was  a  mem- 
ber of  the  firm,  left  in  the  possession  of  George  W.  Crosier, 
and  that  some  of  that  stationery  (and  but  a  small  amount, 
according  to  his  record)  was  used  by  George  W.  Crosier,  after 
the  partnership  was  dissolved;  but  there  is  not  a  particle  of 
proof  that  any  of  that  stationery  was  used  with  the  knowl- 
edge of  William,  or  with  his  sanction,  or  was  ever  author- 
ized by  him  in  any  w^y. 

It  is  true  also  that  William  owned  a  cheese  factory  in 
Pit^ifield;  that  George  W.  Crouier,  after  the  dissolutioD, 
handled  the  product  of  that  factory;  but  he  had  done  so  for 
a  long  number  of  years  prior  to  the  formation  of  the  part- 
nership with  William,  the  same  as  they  handled  it  after  the 
dissolution  iud  during  the  existence  of  the  partnership  S:e- 
tween  George  and  William,  and  there  is  nothing  in  all  this 
that  would  justify  any  outsider  in  dealing  with  George  W. 
Crosier  &  Co.,  after  that  dissolution,  relying  upon  the  fact 
that  William  was  responsible  for  the  cbligations  of  that 
firm. 

Anybody  could  have  found  out,  according  to  this  record, 
by  the  least  inquiry,that  William  had  attempted  at  leist  to 
f<et  out  of  that  firm.  George  W.  Crosier  had  been  doing  busi- 
ness here  for  more  than  twenty  years,  William  having  no 
connection  or  partnership  with  him.  In  1888  William  did 
go  in  partnership  with  him,  which  partnership  continued  to 
1890,  when  William  retired  from  the  firm,  and  the  business 
was  resumed  precisely  as  it  had  been  prior  to  that  time;  so 
that  upon  the  facts  set  forth  in  this  record  we  find  there 
was  no  ground  upon  which  William  should  be  held  liable  for 
this  debt,  and  that  the  motion  for  a  new  trial  should  have 
been  granted  instead  of  overruled. 

Exceptions  were  taken  during  the  progress  of  the  trial  tc 
the  introduction  of  certain  testimony,  which  testimony  was 
allowed  to  go  to  the  jury  against  the  objection  of  the  de- 
fendant, William  Crosier.  Thi^  objecticnsweregenf  ral  some- 
what, and  can  be  classified.  I  take  it  that  declarations  of 
one  partner — statements  of  one  partner  after  the  dissolution, 
were  not  competent  to  bind  the  other  partner,  unless  author- 
ized by  him.  I  think  the  court  recognized  that  rule,  and 
undertook  to  decide  as  tc  the  competency  of  the  testimony 
in  view  of  it.     But  under  the  claims  made,  considerable  tea- 
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timony  was  given  to  the  jury  that  ultimately  should  have 
DO,  or  at  least  verv  little,  weight  as  against  William,  and  it 
is  baiely  possible  that  there  should  have  boen  some  limit 
placed  upon  the  effeot  tc  be  given  to  that  testimony,  by  the 
court  in  the  charge  to  the  jury,  but  in  the  main  the  line  of 
rulings  of  the  court  upon  this  testimony  was  correct  as 
the  case  stood  at  the    time    that    testimony   was  offered. 

The  testimony  relating  to  the  former  dealing  of  McNeal 
with  the  firm  of  Gi^orge  W.  Crosier  <fe  Co.,  while  William  was 
a  partner,  was  all  allowed,  probably  under  the  claim  made  that 
McNeal  was  a  former  dealer  of  the  firm;  but  we  think  it 
might  properly  have  been  limited  in  its  effect,  in  the  charge 
to  the  jury. 

There  was  one  item  of  testimony  that  was  rejected  of 
which  serious  complaint  is  made,and  that  is  tbio:  as  we  have 
found,  this  firm  was  in  fact  dissolved  in  1890;  B^'adstreet's 
commercial  agency  published  a  book  which  was  in  general 
use  in  1800  among  commercial  men,  and  to  that  book  Mc- 
Neal had  access.  That  book  noted  the  fact  that  William 
was  not  a  partner.  The  language  of  the  report  of  Bradstreet 
was  ''George  W.  Crosier  and  Co.,  company  nominal.'*  Just 
how  much  weight  that  should  have  had  with  the  jury  we  do 
not  determine,  but  in  connection  with  the  facts  as  I  have 
stated,  showing  that  McNeal  had  access  to  that  book;  that 
it  was  of  general  use  among  commercial  men;  that  that  fact 
appeared  in  the  book,  while  by  no  means  conclusive,  we  are 
all  agreed  that  it  was  a  circumstance  that  might  well  have 
gone  to  the  jury.  I  think  of  nothing  else  that  I  need  to 
state  in  disposing  of  the  case.  The  judgment  of  the  court 
of  common  pleas  will  be  reversed.  The  grounds  specified 
may  be,  error  in  overruling  the  motion  for  a  new  trial,  and 
in  rejecting  the  testimony  to  which  I  have  referred,  being 
the  entry  in  Bradstreet's  report. 


(Eighth  Circuit— Lorain  Co.,  0.,  Circuit  Court— May  Term,  1895.) 

Before  Caldwell,  Hale  and  Marvin,  JJ. 

liORAIN     SIRBBT     RAILWAY    COMPANY      v.    CATHERINK 

SINNING. 

Appropriation  of  land  for  street  railway —Compensation  for   land 

taken,  and  damages  to  remaining  land— Rules — 

(1).  Where  in  proceedings  to  nx  the  compensation  to  a  land  owner 
for  land  taken  for  a  street  railroad  and  for  damages  to  his  re- 
maining land,  a  witness  has  on  cross-examination  been  made 
to  answer  as  to  a  very  low  sale  of  land  in  that  neighborhood,  it 
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is  proper  to  aak  bim  on  re-examination  ae  to  an  except ionalJy 
high  priced  sale  of  land  in  the  neighborhood. 

2).  The  general  rule  in  such  cases  is  that  no  deductions  for  bene- 
fits from  the  damages  to  the  remaining  land  can  be  made,  until 
it  affirmatively  appears  that  a  given  case  comes  within  some 
exception  to  this  rule. 

(3).  The  true  measure  of  damages  to  the  remaining  land  is  its  value 
before  and  after  the  taking  of  the  strip  for  railroad  purposes. 

(4).  The  elements  of  compensation  are,  (1),  The  abstract  value  of 
the  land  taken ;  (2),  The  value  arising  from  the  relative  situ- 
ation of  the  land  taken  in  connection  with  the  remaining  land 
of  the  landowner ;  (3),  The  effect  upon  the  value  of  ihe  resi- 
due on  the  owner's  land,  arising  from  the  use  for  which  the 
appropriation  Is  made. 


Marvin,  J. 

This  18  a  case  pending  here  upun  a  petition  filed  hj  the 
Lorain  Street  Railway  Company  against  Catherine  Sinning 
to  reverse  tb«)  judgment  of  tue  oourt  of  ocmmon  pleas  and  cf 
the  probate  court  of  this  county.  The  action  was  originally 
brought  in  the  probate  court  of  this  county  by  the  Lorain 
Street  Railway  Company  to  appropriate  and  have  damagea 
assessed  for  the  appropriation  of  certain  lands  owned  by  the 
defendant,  to  be  used  for  the  purpose  of  an  electric  railway. 

And  after  the  statutory  proceedings  were  had,  preliminary 
tc  the  aseessment  of  the  damages  by  the  probate  court,  a 
jury  was  called  and  the  question  of  the  damages  to  be  as- 
sessed after  the  appropriation,  tried  to  that  jury  in  that 
court.  That  action  proceeded  to  a  verdict,  the  jniy  found 
a  certain  amount  as  the  value  of  the  property  appropriated, 
and  a  certain  amount  as  the  damages  to  the  adjacent  property 
of  the  defendant.  Sinning;,  and  judgment  was  entered  upon 
4uch  verdict;  that  was  affirmed  bv  the  court  of  common 
pleas,  in  a  proceeding  in  error  in  that  court,  and  it  is  to  re- 
verse these  judgments  that  this  case  is  prosecuted  here. 

It  is  complained  on  the  part  of  the  plaintiff  in  error  that 
the  probate  court  erred  in  the  admission  of  certain  testi- 
mony, and  attention  is  called  to  the  lourth  page  of  the  bill 
of  exceptions  as  the  first  place  in  which  there  is  such  error. 
Charles  Sinning  wan  upon  the  witness  stand,  the  husband  of 
the  defendant,and  he  was  asked  this  qnestion:  I  ought, how- 
ever, to  say  that  prior  to  the  question  which  I  am  about  to 
read,  he  had  testified  as  to  what  the  land  of  Catharine  Sin- 
ning was  worth  per  acre  as  he  believed,  and  then  was  asked, 
with  a  view  to  getting  his  judgment  as  to  what  should  be 
deducted  bv  reason  of  the  construction  of  the  street  rail- 
road:  '*How  much  would  it  he  worth  per  acre  after  the  im- 
provement, that  is  to  aay  how  much  would  this  land  of 
Catherine  Sinning's,  upon  which  you  have  given  a    value  as 
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it  now  ig,  be  worth  per  acre  after  the  improvement?"  To 
this  question  objection  was  made  by  the  plaintiff,  which  was 
overruled.  The  ground  of  the  objection  was,  that  to  permit 
him  to  answer  that  question  was  to  get  to  the  jury  an  esti- 
mate of  the  damages  without  any  deduction  on  account  of 
any  benefits,  and  that  this  might  be  a  case  in  which  there 
should  be,  in  considering  the  damage  to  the  property  not 
taken,  but  adjacent  to  that  taken,  certain  deductions  on  ac« 
cent  of  benefits.  Later  on  I  shali  eay  something  which  I  do 
not  now  deem  necessary  to  say  as  to  this  question. 

It  seems  to  us  that  whatever  the  fact  may  be  as  to  this  be- 
ing a  case  in  which  th^re  may  be  deductions  on  account  of 
benefits,  that  is  to  say,  deductions  from  the  amount  to  be 
assessed  for  injury  to  the  premises  not  taken  on  account  of 
benefits  to  such  premises,  that  it  would  be  proper  to  ask  this 
question.  The  general  rule  is,  that  no  deductions  from  the 
damages  to  be  assessed  for  the  injury  to  the  premises  not 
taken  are  to  be  made  on  account  of  any  benefits,  and  until 
it  affirmatively  appears  that  a  given  case  comes  within  some 
exception  to  that  rale, it  is  proper  to  ask  questions  upon  the 
assumption  that  the  case  is  within  the  general  rule  allowing 
no  deductions  for  benefits.  With  this  understanding  of  the 
law,  we  find  no  error  in  the  ruling  of  the  court  permitting 
the  question  to  be  answered. 

Later  on  in  the  trial,  Lewis  D.  Boynton  was  upon  the 
stand  as  a  witness  for  the  defendant  Sinning,  and  having 
qualified  and  testified  as  to  what  he  considered  the  land  of 
Mrs.  Sinning  to  b^  worth  before  the  improvement,  he  was 
asked  by  counsel  for  the  defendant  this  question:  "Now, 
Mr.  Boynton,  after  this  railroad  is  constructed  through 
there,  at  an  angle  of  seventy-one  feet  from  a  right  angle, 
trolley  wire  for  propelling  the  cars,  strip  sixty-six  feet  in 
width,  what  would  be  the  fair  market  value  of  the  farm  then 

P  acre?"  He  was  premitted  to  answer.  The  next  ques- 
tion asked  of  him  was:  "What  value  would  you  place  upon 
the  land  to  be  taken?*  Objection  was  made  to  both  of  these 
questions.  We  think  the  first  question  was  entirely  proper. 
We  are  unable  to  understand  what  serious  objection  could  be 
made  to  it.  Certainly  the  land  owner  was  entitled  to  have, 
from  a  witness  who  was  qualified  to  answer,  his  judgment  as 
to  what  the  premises  adjacent  to  those  to  be  taken  were 
worth,  both  before  and  after  the  appropriation  of  the  strip 
to  be  taken. 

The  second  questica,  "Wiiat  value  would  you  place  upon 
the  land  to  be  taken,"  was  not  answered,  and  hence,    what- 
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ever  may  be  said  as  to  the  propriety  of  asking  the  question^ 
neither  party  was  prejudiced  by  its  being  ask^d;  but,  objec* 
tion  having  been  made  to  that  question,  this  question  was 
immediately  asked  of  the  witness:  "What  is  the  fair  market 
value  of  the  land  sought  to  be  taken?"  This  question  be 
was  permitted  to  answer.  We  see  no  reason  why  he  ought 
not  to  have  been  permitted  to  answer,  fle  seems  to  have 
properly 'qualified  as  to  a  knowledge  of  the  value  of  such 
lands,  and,  having  thus  qualified,  it  was  entirely  proper 
that  he  should  be  permitted  to  state  what  the  fair  market 
value  of  this   ]and  sought  to  be  taken  was. 

Later  on,  Thomas  Negus  was  upon  the  stand  as  a  witness 
for  the  defendant,  Sinning.  He  had  been  examined  by 
counsel  for  Sinning  and  cross-examined  by  counsel  for  the 
railway  oompany,and  was  now  undergoing  a  re-direct  exam- 
ination by  counsel  for  Sinning.  In  his  direct  examination 
he  had  been  asked  as  to  bis  knowledge  of  sales  of  land  in  the 
vicinity,  and  had  given  his  estimate  of  the  value  of  the  ad- 
joining land  of  Sinning,  both  before  and  after  the  building 
of  the  proposed  railroad.  Then,  upon  cross-examination, 
he  had  been  asked  if  he  bad  heard  of  land  in  that  vicinity 
being  sold  for  forty  dollars  an  acre,  and  whether  he  knew  of 
land  thereabouts  having  been  sold  for  cue  hundred  dollars 
an  acre,  and  then,  upon  his  redirect  examination  he  was 
asked  this  question:  **Yon  were  asked  what  ycu  have  heard 
about  the  market  value  of  lands;  had  you  heard  of  the  com- 
pany buying  three  acres  of  Mr.  Carl  in  for  nine  hundred  dol- 
lars?" This  question  was  objected  to  by  counsel  for  the 
railway  company,  the  objection  was  overruled,  and  an  ex- 
ception taken.  Now,  it  is  urged  as  against  this  ruling,  that 
the  fact  that  there  had  been  a  cross-examination  in  whioh 
the  witness  had  been  asked  if  he  knew  that  lands  there- 
abouts had  been  sold  for  one  hundred  dollars  an  acre 
and  for  forty  dollars  an  acre,  did  not  justify  the  asking  of 
this  question,  upon  re-direct  examination,  while,  on  the  other 
hand,  it  is  urged  that  this  question  was  but  a  fair  re-direct 
examination.  We  are  cited  by  counsel  for  the  defendant  in 
error  to  the  case  of  Shattuck  v.  Stoneham  Branch  R.  R.,. 
found  in  the  6th  Allen,  beginning  at  page  116,  and  also  to 
the  last  volume  of  Rice  on  Evidence,  p.  604. 

The  case  in  6th  Allen,  we  think,  is  not  near  enough  like 
this  case  to  afford  us  very  much  light.  The  citation  from 
Rice  is  a  discussion  of  what  the  purpose  and  office  of  the 
re-examination  of  a  witness  is,  but  we  do  net  think  that  this 
last  authority  named  justifies  this  question,  and  yet    we  are 
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Dot  Batiefied  that  there  was  such  error  in  allowing    it  to   be 
answered  as  would  justify  a  reversal  on  that  ground. 

It  was  treading  very  close  upon  dangerous  ground,  if  not 
olear  up  to  the  danger  line,  but  we  have  decided  that  the 
case  should  not  be  reversed  because  of  that.  There  eeems 
to  us  to  be  reason  for  saying  that  an  injustice  might  be  done 
the  land  owner  if  the  attention  of  a  witness,  who  has  tsti- 
fied  as  to  the  value  of  land,  is  upon  cross-examination  es- 
pecially called  to  sales  of  land  in  the  vicinity  made  at  a  very 
low  figure,  if  upon  re-examination  the  attention  of  the  same 
witness  might  not  be  called  to  sales  made  at  a  high  figure. 
Upon  direct-examination  the  witness  gives  his  judgment  as 
to  the  value  of  the  land.  The  questions  suggested,  put  up- 
on cross-examination,  are  with  a  view  to  satisfying  the  jury 
that  the  estimate  of  value  made  by  the  witness  is  too  high, 
and,  if  he  might  not  upon  re-examination  have  his  atten- 
tion called  to  sales  of  land  which  had  been  made  at  a  higher 
figure,  the  impresssion  might  be  left  with  the  jury  that  he 
bad  nothing  upon  which  to  base  his  estimate,  except  these 
•ales  at  a  low  figure,  and  that  his  estimate  was  therefore 
too  high. 

So  long  as  the  plaintiff  had  introduced  no  evidence  that 
this  was  a  case  in  which  there  might  be  an  exception  to  the 
general  rule  forbidding  deduction  on  account  of  benefits,  we 
think  it  was  entirely  proper  to  ask  as  to  the  value  cf  the 
land  after  the  construction  of  the  railroad,  *  Vithout  any 
deduction  on  acount  of  any  possible  benefits,"  even  if  it 
should' turn  out,  when  the  evidence  of  the  plaintiff  should 
be  introduced,  that  this  was  a  case  in  which  benefits  might 
be  offset  against  injuries. 

This  same  witness  was  also  asked  and  answered  as  follows: 

''Q.  Taking  it  in  relation  to  the  other  land,  its  situa- 
tion, how  much  would  you  consider  that  strip  of  land  worth 
-^its  fair  market  value?  (Referring  to  the  land  appropri- 
ated. ) 

*A.     I  could  not  put  it  any  more  than  the  other,  because 
there  is  that  much  less." 

**Q.  Taking  it  in  its  relation  with  the  balance  of  the 
farm?" 

A.     It  goes  across,  I  expect,  the  best  part  of    the   farm, 
not  exactly   the  same  acres  each  side." 

Q.     In  giving  he  figures  S160,  what  do  you  include?" 
A.     Between  the  fences." 

Q.     In  making  up  your  estimate,  what  do  you  include?" 
^A.     I  put  that  at  $200.     I  think  if  I  owned  land  there  I 
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should  be  satiBfied  with  $200  per  are,  if  it  was  my  property. 
What  I  say  is  oonsoieutiousiy  what  I  believe." 

A  motion  was  made  to  have  this  taken  from  the  jury,  and 
that  motion  was  overruled.  We  all  know  how  difBonlt  it  is 
to  make  a  witness  understand  just  what  he  should  answer  as 
to  value,  and  he  is  very  likely  to  say  ''I  make  it  so  muob, " 
when  he  means  that  suoh  estimate  is  his  judgment  as  to  the 
value  of  the  land;  and  surely  his  adding,  'I  think,  if  I  owned 
land  there,  I  should  be  satisfied  with  1200  per  aore,  if  it  was 
my  property,"  is  not  prajudioial  to  the    railway    company. 

An  objection  was  made  and  overruted,and  exception  taken 
to  the  testimony  of  one  Fleming,  but  it  raises  the  same 
question  which  has  already  been  disposed  of  in  speaking  of 
the  testimony  of  other  witnesses  as  tc  estimating  the  value 
of  the  land  not  taken,  after  the  construction  of  the  railroad, 
without  any  deduction  on  acccunt  of  benefits. 

When  the  plaintiff  came  to  introduce  its  evidence,  it 
called  as  a  witness  as  to  the  value  of  the  property,  S.  P. 
Rawson,  and  he  being  under  cross-examination, was  asked  as 
to  the  depreciation  in  value  of  the  property  by  reason  cf 
the  construction  cf  the  railroad,  without  allowing  anything 
for  benefits.  In  his  direct  examination  he  had  testified  as 
to  the  value  of  the  premises  before  and  after  the  construc- 
tion of  the  railroad,  and  had  talked  about  the  diminutiDn  in 
such  value  by  reason  of  the  construction  of  the  railroad,  as 
witnesses  aru  very  likely  tc  do,  and  it  is  almost  impossible 
to  prevent  witnesses  in  such  a  case  from  telling  the  differ- 
ence in  value,  instead  of  simply  giving  the  value  before  and 
the  value  after  the  construction  ni  the  road. 

The  questions  and  answers  upon  cross-examination,  to 
which  attention  is  called,  were  as  follows: 

'*Q.  Now,  leaving  out  of  it  entirely  what  benefits  the 
railroad  may  have  upon  the  land,  leaving  that  all  out,  juat 
as  if  it  gave  no  benefits  at  all  to  Mr.  Sinning,  what  would 
you  say  the  m<irket  value  would  be  after  the  appropriation?" 
A.     **  You  mean  without  any  railways?" 

Q.     Without  any  benefits  whatever,  the  market   value." 
A.   I  do  not  think  it  ought  to  diminish  it  over  five   dol- 
lars an  acre,  perhaps." 

''Q  In  what  would  the  depreciation  consist?" 

It  will  be  seen  that,  if  what  hasalreadv  been  said  in  re- 
lation  to  the  testimony  of  the  defendant's  witnesses  is 
right, the  questions  here  were  entirely  proper.  It  is  true  the 
witness  answered  giving  his  estimate  as  to  the  diminution 
in  the   value  of  the  land.     That  answer  was  given,  however, 
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to  au  entirely  proper  question, and  it  does  not  seem  to  us  that 
the  answer  given  oould  prejudice  the  plaintiff.  Had  the  wit- 
ness been  further  questioned,  there  can  be  little  doubt  that 
be  would  have  given  such  a  value  to  the  premises  after  the 
oonslruotion  of  the  road  as,  subtracted  from  the  value  which 
he  had  given  before  the  construction  of  the  road,  would  have 
made  the  difference  of  five  dollars  which  he  gave  as  his  esti- 
mate of  the  diminution  in  value.  We  do  not  feel  justified  in 
reversing  the  case  on  account  of  the  ruling  of  the  court  on 
the  testimony  of  this  witness. 

Mr.  Osgood,  a  witness  for  the  plaintiff,  was  asked  in  cross- 
examination  whether  the  railroad  would  injure  the  farm. 
We  think  there  was  no  error  in  the  court  allowing  that  ques- 
tion to  be  answered. 

Mr.  T.  M.  Brush  was  introduced  as  a  witness  by  the  rail- 
way company,  and  was  asked  by  counsel  for  the  company  as 
to  what  the  farm  would  be  worth,  after  the  railroad  was 
constructed.  To  that,  objection  was  made  by  the  defendant. 
The  court  explained  to  the  witness  and  the  parties  that  the 
witness  might  answer,  excluding  benefits.  He  was  not  allowed 
to  answer  the  question  without  excluding  benefits.  Having 
examined  the  entire  record  in  this  case  with  care,  we  are 
satisfied  that  it  is  not  a  case  in  which  an^  benefits  could 
have  been  deducted  from  he  injuries  to  the  property,  and, 
that  being  so,  there  was  no  error  to  the  prejudice  of  the 
plaintiff  in  error  in  the  ruling  of  the  court  upon  this  ques- 
tion. 

Complaint  is  made  as  to  the    charge    of  the   court.     The 
first  objection  made  is  as  to  what  the  court  said  on  page   89 . 
of  the  record.     It  is  as  follows: 

'*  Where  a  piece  of  laud  is  taken  and  severed  by  the  ap- 
propriation from  its  connection  with  the  other  land  of  the 
owner,  some  elements  of  compensation  necessarily  enter  in- 
to the  computation  besides  the  abstract  value  of  the  number 
cf  feet  or  acres  of  ground  taken.  These  elements  of  com- 
pensation may  be  comprehended  in  the  following: 

First — The  abstract  value  of  the  land  taken. 

Second-— The  value  arising  from  thp  relative  situation  of 
the  land  taken  in  connection  with  the  residue  of  the  owner's 
land  from  which  it  is  taken. 

Third — The  effect  upon  the  value  of  the  residue  of  the 
owner's  land  arising  from  the  use  for  which  the  appropria- 
tion is  made. 

''The  defendant  is  entitled  to  a  verdict  for  the  value  of 
the  land  taken,  not  simply  to  such  sum  as  the    land   would 
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bring  at  forced  sale,  or  under  peouliar  oiroumfitarjces,  hat  to 
enoh  sum  as  the  property  is  worth  in  the  market  (that  is,  to^ 
persons  generally,  if  those  desiring  to  pnrohase  were  fonnd 
who  were  willing  to  pay  its  lust  and  full  value)." 

I  will  first  consider  these  three  elements  that  the  court 
said  to  the  jury  should  be  taken  into  account.  It  is  urged 
that  if  these  instructions  are  fcllowed,  the  result  will  be 
that  the  land  owner  will  receive  compensation  twice  for  the- 
injury  to  the  land  not  taken ;  because,  after  the  jury  has  al» 
lowed  for  the  abstract  value  of  the  land  taken,  if  then  the 
jury  are  to  take  into  account  the  value  arising  to  the  land 
taken  from  its  relative  situation  to  the  owner's  land  from 
which  it  is  taken;  and  then  again  the  effect  upon  the  value 
of  the  residue  of  the  land  from  which  the  appropriation  is 
made:  that  the  jury  will  be  authorized  to  give  twice^l  do 
not  mean  necessarily  twice  in  amount — but  I  mean  the 
claim  is  that  they  will  have  a  right  at  two  different  timefr 
and  under  two  different  heads,  to  fix  the  damages  to  be  as- 
sessed for  injury  to  the  land  not  taken. 

1  am  not  sure  that  the  probate  court  in  giving  his  instruc- 
tion occupied  the  exact  language  of  the  supreme  court  of 
Ohio,  used  in  the  case  of  the  Cleveland  and  Pittsburgh  R. 
R.  Co.  V.  Ball,  as»found  on  page  576  of  the  5th  Ohio  State 
Reports;  but  certainly,  if  it  did  not  copy  exactly  the  Ian- 
guage  there  used,  it  followed  very  nearly  the  language,  and 
certainly  fcllowed  the  spirit  of  what  is  there  said. 

The  reason,  as  it  seems  to  me,  is  that  these  parties  are 
entitled  tc  the  abstract  value  of  the  land  taken.  That  land 
may  be  half  an  acre  of  land  off  the  back  part  of  one's  farm, 
and  this  land  being  away  from  any  highway  might  be  worth 
very  little  sold  by  itself,  but  yet,  when  taken  in  connection 
with  its  relation  to  the  residue  of  the  owner's  land,  it  might 
be  worth  just  as  much  per  acre  as  the  balance  of  the  farm ; 
tBat  is  to  say,  you  have  a  farm  worth  $100  an  acre  taken  ae 
a  whole,  and  take  out  one-half  acre  of  it,  which  is  just  as 
good  as  the  rest,  but  take  it  off  the  back  end  of  the  farm, 
away  from  any  higwhay,and  that  would  not  sell  by  itself  at 
the  same  rate,  but  in  estimating  its  value  in  a  case  like  this 
the  land  owner  should  be  paid  in  full  for  just  what  that  one- 
half  acre  would  be  worth,  and  what  it  ^as  worth  taken  with 
the  farm,  and  that  is  all  there  is  contained  in  this  second 
paragraph.  The  supreme  court  has  fixed  this  rule,  and  I 
think  the  probate  court  here  clearly  followed  the  rule  laid 
down  by  the  supreme  court. 

I  call  attention  to  certain  language  of  the  court  which    ii 
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not  ccmplained  of,  id  coDneotion  with  the  balance  of  the 
obarge,  with  a  view  to  determine  whether  the  charge  ofihe 
ooart  ae  a  whole  was  prejudicial  to  this  plaintiff  in  error. 
On  page  90  the  court  ueed  this  language: 

*' After  ascertaining  the  value  of  the  property  taken,  you 
should  next  ascertain  the  depreciation,  if  any  there  be,  in 
the  value  of  the  remainder  of  the  defendant's  land  by  reason 
of  the  appropriation  of  the  strip  described  in  the  petition. 
If  you  find  the  value  of  the  remaining  portion  of  the  land  is 
not  diminished  by  reason  of  the  appropriation,  it  will  only 
be  your  duty  tc  give  defendant  the  valuo  cf  the  land  appro- 
priated; but  if  you  find  the  remainder  of  the  land  is  depre- 
ciated in  value  by  reaHon  of  the  appropriation,  you  should 
then  inquire  into  the  amount  of  such  depreoiation  in  dollars 
and  cents."  And  follows  with  this  language:  '*To  ascer- 
tain this,  yuur  first  duty  will  be  to  find  the  market  value  of 
this  property,  that  is,  the  value  before  this  strip  was  taken 
off;  and  then  find  the  market  value  of  the  property  after 
thb  appropriation,  and  the  difference  will  be  the  damages  to 
the  property  for  which  the  defendant  is  entitled  to  recover. 
The  defendant  having  the  right  to  use  or  sell  this  property 
for  any  legitimate  purpose,  you  may  consider  what  effect  the 
taking  of  this  property,  the  manner  of  its.use,  will  have  up- 
on the  balance  of  the  land.  Will  the  property  be  less  sale- 
able in  the  market  and  rendered  less  valuable  thereby?  The 
difference  in  the  value  of  the  owner's  property  with  the  ap- 
propriation and  that  without  it,  is  the  rule  of  compensation. 
This  difference  must  be  ascertained  with  reference  to  the 
value  of  the  property  in  view  of  its  present  character,  situ- 
ation and  surroundings.  It  must  not  be  enhanced  by  prov- 
ing facts  of  a  contingent  or  prospective  character. ' 

Now,  that  is  fully  as  favorable  as  the  plaintiff  could  ask 
to  have  a  charge,  and  taken  in  connection  with  the  other, 
it  siiems  to  me  gives  the  jury  such  instructions,  if  they  werA 
followed,  as  that  they  could  not  make  any  mistake,  preju- 
dicial to  the  plaintiff,a8  to  what  their  findings  should  be. 

The  plaintiff  requested  the  court  to  instruct  the  jury  as 
follows:  *'If  the  jury  should  find  that  any  incidental  dam- 
ages will  accrue  to  the  lands  of  the  defendant  not  appropri- 
ated, the  jury  should  take  into  consideration  and  estimate 
any  local  incidental  benefits  that  will  accrue  to  the  defend- 
ant from  the  construction  of  the  work  proposed,  not  com- 
mon to  the  public  at  large,  and  the  amount  of  such  inci- 
dental benefits  should  be  deducted  from  the  amount  of  such 
incidental  damages.'* 
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This  the  ocurt  refused  to  give.  It  is  not  worth  while  to 
take  time  here,  to  call  attention  to  the  oaee  of  R.  R.  Co.  v. 
Ball,  in  the  5th  of  the  State  Reports.  It  is  familiar  to 
oounsel  on  both  sides  of  this  case,  and  to  the  bar  generally. 
The  reasoning  there  is  that,  while  there  are  to  be  no  deduc- 
tions from  the  value  of  the  land  taken  by  reason  of  any 
benefits  that  will  accrue  to  the  owner,  yet  there  may  be  local 
incidental  benefits,  peculiar  to  the  land  owner — that  is, 
which  the  land  owner  will  derive  from  the  improvement, 
and  which  the  public  generally  will  not  derive — which  may 
be  deducted  from  the  local  incidental  damage  to  the  lands 
of  the  laud  owner  which  are  not  appropriated — that  is,  local 
incidental,  peculiar  benefits  which  will  accrue  to  the  land 
owner  cannot  be  deducted  from  the  value  of  the  land  taken, 
but  may  be  deducted  from  the  incidental  damages  to  other 
lands,  whicb  the  land  owner  will  suffer  by  reason  of  the  ap- 
propriation. 

In  that  case  there  was  a  coal  mine, and  coal  had  been  con- 
veyed to  market  by  a  river,  and  they  built  a  railroad.  The 
question  was  asked  whether  the  facilities  for  getting  coal  to 
market  would  be  any  less,  and  it  was  held  it  was  proper  to 
have  asked  that  question;  but  as  I  have  said,  I  have  read 
this  record,  and  J  do  not  see  anything  in  it  to  justify  thaf 
charge.  I  do  not  see  anything  in  the  record  tending  to  show 
local  peculiar  benefits  to  this  defendant,  Sinning,  not  com- 
mon to  the  public.  She  is  entitled  to  the  benefits,  as  are  the 
entire  public,  in  having  the   railroad  through   there. 

This  question  was  also  made: 

''If  the  jury  find  that  the  incidental  benefits  arising  to  the 
defendant.  Sinning,  are  equal  to,  or  exceed,  any  incidental 
damages  which  may  accrue  by  reason  of  this  appropriation, 
to  her  lands  not  appropriated,  then  no  amount  should  be 
awarded  her  as  damrges.  *' 

As  already  stated,  the  facts  in  this  case  are  not  such  as  to 
have  made  it  error  to  refuse  this.  This  request  was  also 
made: 

**If  the  jury  find  that  the  market  value  of  the  land  of  the 
defendant,  Sinning,  net  appropriated,  is  as  great  after  the 
appropriation  as  before,  then  no  damages  can  be  awarded  to 
the  defendant.'' 

The  court  said  as  to  this:  ''I  give  you  this  subject  to 
what  I  have  said  before  as  to  off-setting  benefits.  But  you 
cannot  take  into  consideration  after  the  appropriation  is 
made  any  benefits  accruing  to  said  land  not  appropriated  by 
reason  uf  the  appropriation." 
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UDder  the  faots  of  this  case,  we  think  that  instruotion  was 
proper;  that  it  was  proper  to  give  it  as  modified,  and  there 
was  DO  error  in  refusing  to  give  it  without  modification. 

On  page  94  of  the  reooid  bhis  request  was  made: 

"The  jury  are  bound  to  return  to  the  defendant,  Sinning, 
full  compensation  for  the  71-100  acres  of  land  appropriated 
from  her.  If  you  find  that  the  remaining  property  of  Mrs. 
Sinning  is  increased  in  value  rather  than  diminished,  such 
increase  cannot  be  taken  into  account  in  fixing  the  value  of 
the  71-100  acres,  but  in  that  event  Mrs.  Sinning  would  be 
entitled  tc  no  damages  to  the  balance  of  her  property." 

We  do  not  thinJc  it  was  error  to  refuse  that,  under  the 
facts  of  this  case,  for  the  reasons  already  given. 

There  was  another  request,  but  what  has  been  already 
said  of  the  charge  given  applies  to  this  and  to  whatever  else 
there  is  in  the  charge. 

Taking  the  entire  record  together,  we  think  no  error  to  the 
prejudice  of  the  plaintiff  in  error  is  shown,  and  the  judg- 
ment of  the  court  of  common  pleas  is  affirmed. 


(Fifth  Circuit— Stark  Co.,  0.,  Circuit  Court,  1896.) 

Before  Jenner,  Pomerene  and  Adams,  JJ. 

THE  TRUSTEES  OF  THE    REFORMED  CHURCH  OF  UNION. 

TOWN  V.  J.  G.  WISE  ET  AL. 

WiU— Provision  in  husband' 8  will  for   wife,    made   during   unfe'a 

life,  lapsed  on  her  death  her  husband  surviving — 

Wilis  were  mutually  made  by  a  husband  and  wife  who  each  owned 
property.  At  the  same  time  they  entered  into  a  coDtract  in 
writing,  providing  that  the  provlBions  of  these  wills  should  be 
unalterable  and  irrevocable  ^'as  between  the  parties  to  this 
contract^'.  After  the  death  of  the  wife  the  surviving  husband 
changed  his  will.  On  his  death  the  parties  who  would  have 
been  entitled  to  legacies  under  the  husband^s  wil!  as  originally 
made  and,aB  heirs  to  the  wife,  to  the  legacy  made  to  her  in  such 
original  will,  claimed  the  legacies,  by  virtue  of  the  provision 
of  the  contract  that  the  will  as  originally  made  should  be  un- 
alterable and  irrevocable.  Held,  the  provision  in  the  contract 
*'that  the  wills  Bhould  remain  unalterable  and  irrevocable  as 
to'the  parties  to  the  contract,"  only  referred  to  the  husband  and 
wife  as  the  only  parties  to  the  contract;  and  even  if  the  hus- 
band's original  will  had  remained  in  force,  the  provision  for 
the  wife  made  therein  had  lapsed  by  her  death  before  the  hus- 
band, and  her  heirs  would  not  be  entitled  to  anything  under 
such  will. 

Pomerene,  J. 

The  case  of  the  Trustees  of  the  Reformed  Church  of  Union- 
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tcwu  V.  The  Exeoutor  cf  the  Estate  cf  John  G.  Wise,  was 
Bubmitted  upon  error,  together  with  the  other  case  of  Re- 
beooa  Wise's  Administrator  v.  The  Same  Exeoator.  Both 
oases  iuvolving  the  same  questicD,  were  submitted  to  the 
ooart,  and  argued  together,  and  the  disposition  of  one,  at 
least  the  disposition  of  the  case  of  Rebeooa  Wise's  Adminis- 
trator V.  StullyWill  also  decide  the  other  ease. 

It  oomes  up  under  a  demurrer  to  the  petition  in  the  first 
oase-— amended  petition ;  and  in  the  second  case  there  is  a  de- 
murrer to  the  petition  of  the  plaintiff,  and  also  to  an  answer 
and  crosfl-petition  of  certain  defendants,  being  the  heirs  of 
Rebecca  Wi^e.  * 

It  presents  about  this  state  of  facts:  That  in  1878,  John 
G.  Wise  and  Rebecca  Wise  were  husband  and  wife,  living  to- 
gether, each  owning  property  in  their  own  right.  John  G. 
Wise  being  the  owner  of  a  farm  of  one  hundred  and  twelve 
(112)  acres  of  land  in  this  county;  Rebecca  Wise  being  the 
owner  cf  a  town  lot  in  this  county.  That  they  on  the  same 
day  made  wills,  each  of  them  making  a  will,  which  was  done 
in  pursuance  of  ac  agreement  entered  into.  It  was  stated 
that  this  agreement  and  these  wills  were  written  by  the  late 
Judge  Meyer,  who  certainly  understood  how  to  write  a  will 
and  how  to  write  an  agreement,  and  who  understood  the 
English  languge. 

'  The  view  that  we  have  come  to  on  the  question  presented 
is  based  materiallv  upon  this  agieement.  Counsel  for  the 
plaintiff  in  both  cases  seek  to  recover  upon  the  agreement 
rather  instead  of  the  will.  Now  this  agreement  reads  as  fol- 
lows—wills and  agreements  are  of  the  same  date, executed, no 
doubt,  at  the  same  time:  ''The  undersigned,  husband  and 
wife,  have  each  this  day  executed  a  last  ^ill  and  testament, 
making  disposition  of  the  property  which  they  seveially 
own ;  and  it  is  hereby  declared  auch  were  executed  under  an 
arra  .geraeut  previously  entered  into  between  the  under- 
signed, by  the  terms  of  which  it  was  agreed  that  neither 
party  should  gain  more  by  reason  of  an  existing  law  than 
the  provisions  made  for  him  or  her  in  the  other's  will.  That 
such  wills  should  be  unalterable  and  irrevocable  in  sorfar  as 
relates  to  the  interest  of  each  party,  their  heirs  or  legatees 
in  the  property  of  the  other  as  the  same  has  been  fix^^d  by 
said  will.  And  it  is  also  declared  that  each  of  said  wills 
was  executed  in  consideration  of  the  execution  of  the  other.'' 

Now,  Rebecca  Wise,  at  the  time  of  making  her  will,  which 
was  in  1878,  gives  to  her  husband  a  life  estate  in  the  house 
and  lot  of  which  she  was  then  the  owner;  she  gives    to   the 
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Reformed  Churoh  oue  thoasand  dollars,  and  two  hundred 
dollars  to  the  family  monument.  The  provisions  cf  John 
G.  Wise's  will,  as  it  appears,  were  that  he  gave  to  his  wife, 
Mrs.  Rebeooa  Wise,  an  undivided  fourth  of  his  real  estate, 
one  hundred  and  twelve  acres,  five  hundred  dollars  to  the 
ohuroh,  and  three  hundred  dollars  to  the  family  monument. 

Now,  after  this  will  was  made,  as  stated,  in  1878,  in  Au- 
gust 15,  1881,  Rebeooa  Wise  died,  without  any  change  or  any 
alteration  in  the  will.  Her  will  was  admitted  to  probate 
and  the  provisions  carried  out. 

John  G.  Wise  continued  to  occupy  and  enjoy  this  property, 
the  house  and  lot,  up  until  the  time  of  his  death;  but  in 
December,  1891,  he  changed  his  will — does  not  give  the  five 
hundred  dollars  to  the  ohuroh,  and  does  not  give  to  the 
heirs  of  Rebecca  Wise  the  one- fourth  of  his  real  estate;  but 
before  this  time,  perhaps,  after  the  execution  of  the  will, 
and  after  the  death  of  Rebecca  WiBe,he  sells  this  real  estate. 

Now,  the  administrator  of  Rebecca  Wise  with  the  will  an- 
nexed, and  also  her  heirs,  come  in  claiming  the  one-fourth 
of  his  real  estate  under  this  will  and  under  this  contract. 
The  question  is,  are  they  entitled  to  recover? 

The  purchaser  of  the  real  estate,  being  conceded  to  be  an 
innocent  purchaser,  not  knowing  of  this  contract  nor  cf 
these  wills,  the  title  passed  to  him ;  their  claim  is  to  the  one- 
fourth  of  this  fund,  or  the  one-fourth  of  the  value  cf  this 
one  hundred  and  twelve  acres.  That  calls  upon  the  court 
for  a  construction  of  this  contract;  as  to  what  this  contract 
in  fact  means — what  was  intended  by  the  parties. 

It  is  a  principle  and  a  rule  that  parties  entering  into  a  con- 
tract make  their  contract  with  reference  to  the  law  then  in 
force  with  reference  to  that.  And  what  was  the  law  at  this 
time  with  reference  to  the  rights  of  these  parties  as  husband 
and  wife? 

As  to  the  wife,  on  the  death  of  her  husband,  she  surviving 
him,  she  was  entitled  to  hold  the  one-third  of  his  real  estate, 
as  her  dower  during  her  life.  As  to  the  husband,  he  was  en- 
titled to  hold  this  property,  all  her  real  estate,  during  his 
life.  That  is  the  situation.  He  no  doubt  knew  it.  We 
have  a  right  to  suppose  he  did  know  it. 

Now,  how  do  they  contract  with  reference  to  themselves 
in  that  particular?  The  will  executed  it  this  same  time 
gave  to  this  Rebecca  Wise  and  her  heirs  one-fourth  cf  his  real 
•estate;  that  is,  a  fee  in  the  one-fourth,  the  dower  interest  be- 
ing one-third  of  the  real  estate  during  her  life.  He  gets  ex- 
actly what  the  law   wDuld  have  given  him.     He  gets  the  use 
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of  this  house  and  lot  during  Dis  life.  He  would  have  got 
that  by  the  law.  It  does  not  appear,  so  far  as  I  have  been 
able  to  notice,  and  I  do  not  know  that  it  has  anything  to  do 
with  the  question  at  issue  here,  as  to  what  other  prcpApty 
these  persons  may  have  had.  These  legacies  whioh  I  have 
mentioned,  are  the  ones  whioh  are  set  up  and  undertaken  to 
be  enforced. 

Now,  by  the  terms  of  this  contract,  it  was  agreed  that 
neither  party  should  claim  more  by  reason  of  any  existing 
lawq,  than  the  provisions  made  for  him  or  her  in  the  other's 
will. 

That  is  one  thing  in  the  contract.  Another  thing,  they 
contract  here  that  such  will  should  be  unalterable  or  irre- 
vocable, in  so'far  as  relates  to  the  interest  of  each  party,  their 
heirs  or  legatees,  in  the  property  of  the  other,  as  the  same 
has  been  6xed  by  said  wills. 

New,  as  to  that  provision,  that  it  shall  be  unalterable  ur 
irrevocable,  does  that  apply  to  all  the  legacies  or  all  the  pro- 
visions of  the  will,  or  was  it  intended  to  apply  simply  to 
that  which  was  given  tc  the  husband,  and  to  that  which  was 
given  to  the  wife?  If  it  was  intended  to  apply  to  all 
the  legacies,  devises  and  gifts,  it  would  have  been  sufficient 
tc  have  said  so,  and  it  seems  to  us  that  the  scrivener  would 
have  said  here  that  ''such  will  shall  be  unalterable  or  irre- 
vocable;" but  he  says  ''in  so  far  as  relates  to  the  interest 
of  each  party."  Now,  the  interest  of  each  party  is  that 
whioh  they  get  by  the  will.  It  seems  to  us  it  could  have  nc 
reference  to  that  which  was  given  to  the  church,  but  that 
given  to  each  other. 

Rebecca  Wiso  dies  in  1881 :  her  husband  enjoys  this  es- 
tate; he  gets  nothing  more  than  the  law  would  have  given 
him.  Upon  her  death,  what  becomes  of  this  legacy?  That 
is,  the  legacy  which  he  gave  in  his  will — the  one-fourth  of 
his  real  estate?  Now,  we  think  clearly  by  the  common  law, 
and  the  statute,  section  5971.  I  believe,  does  not  change  the 
common  law  in  this  respect,  that  this  legaoy  to  her  lapsed. 
So  then,  if  this  will  had  not  been  revoked  that  was  made  in 
1887,  but  had  remained  at  the  time  of  the  death  of  John  G. 
Wise,  and  had  been  probated,  what  wculd  have  been  the  re- 
sult? Would  her  heirs  have  taken  anything  under  this  de- 
vise? We  think  not.  Then,  if  the  heirs  of  Rebecca  Wise, 
being  her  brothers  and  sisters,  and  legal  representatives, 
come  up  and  file  the  answer  aud  cross-petition — if  they  could 
get  nothing  then  by  the  will,  could  th^v  have  anything  then 
by   this  contract — when  the  contract  provides  for  the  mak- 
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iDg  of   the  will,  agreement    to   mnke   a    will  under  those 
provisions? 

Now,  oar  oonstruotion  of  this  oontraot  is,  that  these  pro- 
visions "unalterable  and  irrevooable  in  so  far  as  it  reiatsa 
to  the  parties  in  interest,"  were  what  was  intended  by  the 
parties  at  that  time;  and  that  this  oontraot  could  have  no 
greater  force  than  if  the  will  had  been  allowed  to  remain  in 
force. 

This  being  the  oase,  we  do  not  see  how  it  is  possible  that 
the  administrator  of  Rebecca  Wise  or  her  heirs  have  any  in-, 
terest  in  his  will,  or  can  claim  any  interest;  and  therefore 
we  think  that  the  demurrer  was  properly  sustained  in  both 
oases;  and  the  judgment  will  be  affirmed. 

I  might  add  that  we  examined  nearly  all  the  authorities 
submitted  in  the  case,  and  while  we  recognize  the  rule  there, 
this  is  presented  upon  a  construction  of  a  contract. 

Turner  &  Webber,  for  Plaintiff  in  Error. 

WUlison  &  Day,  for  Defendant  in  Error. 


(First  Circuit— Hamilton  Co.,  0.,  Circuit  Court— Jan.  Term.  1899.) 

Before  Shearer,  Summers  and  Wilson,  JJ. 

THE  CHARLES  KUHL  ARTIFICIAL  STONE  CO    y. MARTIN 

MACK. 

A  custom  olalmed  among  cuntraotors  to  help  themselves  to  each 
other's  material  unreasonable  and  not  binding,  but  compe- 
tent to  prove  absence  of  criminal  intent. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  County. 

The  defendant  in  error  recovered  a  judgment  for  $885, 
damages  for  malicious  prosecution  on  a  charge  of  taking  a 
■mall  quantity  of  the  Kuhl  Company's  material  in  complet- 
ing a  cement  sidewalk  contiact,  a  line  of  work  in  which  the 
Kuhl  Company  and  Mack  were  competitors.  Error  was 
claimed  in  the  admission  of  testimony  as  to  a  general  cus- 
tom prevailing  among  contractors  of  helping  themselves  to 
each  other's  material  when  a  small  quantity  was  needed  to 
aomplete  a  job. 

The  reviewing  court  holds  that  while  such  a  custom  is  un- 
reasonable as  a  rule  of  property,  and  therefore  not  binding, 
yet  it  was  competent  for  the  purpose  for  which  it  was  evi- 
dently introduced— "that  is,  as  tending  to  prove  a  lack  of 
criminal  intent. 

Judgment  affirmed. 

Jerome  D.  Creed,  for  the  Plaintiff  in  Error. 

Geo.  W.  Hardacre,  contra. 
▼ou  rviL — 47.     APPKNDix.    Reprinted. 
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(Sixth  Circuit— Lucas  Co.,  O.,  Circuit  Court— Jan.  Term,  1894.) 
Before  Bentley,  Uaynee  and  Scribner,  JJ. 
JENNINGS  et  al.  v.  OHIO  NATIONAL  BANK  et  al 

Equity— Marshalling  liens—Two  parties  havitig  liens  on  same 
property,  where  one  also  has  lien  on  other  property— 
The  general  rule  is.  that  if  one  creditor,  by  virtue  of  a  lieu  or  in- 
terest, can  resort  to  two  funds, and  another  to  one  of  them  only, 
the  former  must  seek  satisfaction  out  of  that  fund  which  the 
latter  cannot  touch.  If,  therefore,  the  prior  creditor  reaorta  to 
the  doubly  charged  fund,  the  subsequent  creditor  will  be  sub- 
stituted, as  far  as  possible,  to  his  rights.  But  this  rule  mnat 
be  taken  with  the  modification  and  exception  that  in  its  ap- 
plication the  paramount  encumbrancer  shall  not  be  delayed  cr 
inconvenienced  in  the  collection  of  his  debt,  and  that  no  su- 
perior e()uities  of  others  are  interfered  with.  And  where  a  party 
takes  a  ludgment  and  acquires  a  lien  on  personal  property  by 
levy,  all  during  the  pendency  of  the  action  of  an  older  en- 
cumbrancer and  after  the  judgment  in  the  latter^ s  favor  in 
that  action  and  levy  on  the  paisonal  property  of  the  debtor 
thereunder  by  such  senior  judgment  creditor,  it  is  not  com- 
petent for  such  junior  judgment  creditor,  whether  party  to 
the  action  or  not,  to  ceme  in  and  attempt  by  asubsoquent  levy 
upon  his  judgment  to  displace  the  rights  of  the  senior  judg- 
ment creditor  to  have  the  property  appropriated  to  their 
earlier  judgment,  on  the  ground  that  the  senior  judgment 
creditor  had,  besides  the  personal  judgment  against  the  judg- 
ment debtor  under  which  their  levy  on  his  personal  property 
was  made,  also  in  the  same  action  obtained  a  decree  of  fore- 
closure of  a  mortgage  on  lands  of  the  debtor,  by  which  their 
debt  was  secured,  and  which  it  is  claimed  should  have  been 
exhausted  first  before  levying  on  and  satisfying  his  claim  out 
of  the  debtor's  personal  property. 

Error  to  the  Court  of  Common  Pleas  of  Luoas  oouuty. 

SORIBNER,  J. 

On  November  18,  1889,  Perry  Wood,  as  guardian  of  Sam- 
uel Wagrer,  brought  his  action  in  the  court  of  common 
pleas  of  Lucas  county,  Ohic,  against  Franklin  D.  Cummer, 
the  Flint  Qlass  Sand  &  Stone  Co.,  and  the  Ohio  NatioDal 
Bank  of  Cleveland,  Ohio.  The  prooeediag  was  instituted  up- 
on a  promissory  note  executed  by  Franklin  D.  Cummer,  the 
payment  of  which  shortly  afterwards  was  assumed  by  the 
Flint  Glass  Sand  &  Stone  Co.,  and  also  for  the  foreclosure  of 
a  mortgage  given  by  Cnmmer  to  Wood  as  guardian,  upon  oar- 
tain  real  estate  in  Lucas  county,  to  secure  the  payment  of 
the  note  in  question.  This  note  Tas  dated  August  1,  1888, 
and  the  mortgage  bears  date  August  18,  1888.  It  is  aet 
forth  in  the  petition  that  the  defendant,  the  bank,  olaimed 
to  have  some  lien  upon  or  interest  in  the  real  estate,  and 
for  that  reason  was  made  a  party  defendant  to  the   proceed- 
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log.  A  persoual  judgment  and  the  usual  decree  in  foreolos- 
ure  was  rendered  upon  this  petition  by  the  court  of  common 
pleas,  June  24,  1890.  This  personal  judgment  was  rendered 
against  Cummer,  as  the  original  maker  of  the  note,  and  thn 
Flint  Qlass  Sand  &  Stone  Company,  on  its  alleged  liability 
for  the  payment  of  the  note  growing  out  of  the  transaction 
between  Cummer  and  that  company.  It  appears  in  the 
record  that  shortly  after  the  execution  of  this  mortgage  the 
Flint  Glass  Sand  &  Stone  Company,  in  consideration  cf  the 
transfer  to  it  of  the  property  mortgaged  by  Cummer,  as- 
sumed payment  of  this  promissory  note,  and  on  the  note  as 
against  Cummer  and  upon  the  contract  as  against  the  Flint 
Glass  Sand  &  Stone  Company,  a  persoual  judgment  was 
fcunded,  attended  as  I  have  said,  with  the  ordinary  decree 
in  foreclosure.  Some  time  prior  to  May  7,1892,  a  judgipent 
and  decree  so  obtained  were  transferred  to  Henry  E.  Palmer, 
but  we  do  not  find,  on  examination  of  the  record,  that  Mr. 
Palmer  was  ever  made  a  party  in  any  form  to  this  proceed- 
ing; and  if  he  was  so  made  a  party,  we  have  overlooked  it. 

The  bank,  which  was  a  party,  filed  its  answer  and  cross- 
petition  against  the  Flint  Glass  Sand  &  Stone  Company  and 
the  defendant.  Cummer,  on  January  28,  1890.  This  was 
really  a  short  time  prior  to  the  entry  of  the  judgment  and 
decree  in  favor  of  Wood  as  the  guardian  of  Wagner — which 
appears  to  have  been  entered,  as  I  have  said,  on  June  24, 
1890.  Th«  cress-petition  of  the  bank  was  on  file  at  the  date 
of  the  rendition  of  the  judgment  and  decree  in  favor  of 
Wood  as  guardian  of  Wagner. 

The  cross-petition  of  the  bank  was  founded  upon  sundry 
promissory  notes  which  are  set  cut  in  its  cress- petition,  and 
a  second  mortgage  given  upon  the  same  property  described 
in  the  other  mortgage,  to  secure  their  payment.  The  cross- 
petition  also  contained  a  prayer  for  personal  judgment 
against  Cummer  and  the  Flint  Glass  Sand  &  Stone  Com- 
pany, as  well  for  the  sale  of  the  mortgaged  premises. 

Under  sec.  5055,  Rev.  Stat.,  this  cross-petition  would  ap- 
pear as  lis  pendens  from  the  date  of  its  filing,  January  28, 
1890.     This  section  reads  as  follows: 

*'When  the  summons  has  been  served,  or  publication 
made,  tne  action  is  pending,  so  as  to  charge  third  persons 
with  notice  of  its  pendency:  and  while  pending,  no  interest 
can  be  acquired  by  third  persons  in  the  subject  matter 
thereof,  as  against  the  plaintiff's  title." 

This  section  simply  embodies  in  statutory  form  the  estab- 
Jiahed  dootrine  upon  the  subject  of  lis  pendens.     The  plain- 
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tili'a  iD  error  Id  this  oase,  Jenninga  and  Berry,  recovered  a 
judgment  against  the  Flint  Glass  Sand  &  Stone  Company, 
for  $600  and  costs.  It  does  not  appear  upon  the  record  that 
the  defendant,  Cummer,  was  a  party  to  th-s  judgment — it 
was  simply  against  the  Flint  Glaes  &  Stone  Company.  This 
judgment  was  rendered  on  March  81,  1891,  in  the  court  of 
oommon  pleas  ot  Lucas  county,  Ohio,  and  became  a  lien  by 
force  of  the  statute  on  the  mortgaged  premises  describud 
from  January  5  1891,  the  date  cf  commencement  of  the  term 
upon  which  this  judgirent  was  rendered.  On  this  judgment 
various  payments  have  been  made  aggregating  $258.89,  and 
the  balance  remained  unpaid.  This  judgment  was  assigned 
to  Berry  October  5,  1891.  One-half  of  it  was  re-assigned  to 
the  plaintitf,  Jennings,  April  19,  1892.  This  judgment  was 
recovered  pending  the  cross-petition  proceedings  above  set 
forth  in  behalf  of  the  bank  and  after  the  recovery  of  the 
Wcod-Wagner  judgment  and  decree.  As  before  stated,  it  be- 
came a  lien  by  virtue  of  the  statute  upon  the  mortgaged 
property  from  January  5,  1891.  Execution  waa  issued"  on 
the  Wood-Wagwer  judgment  above  set  forth  at  the  instance 
of  Palmer,  the  assignee  thereof,  May  5,1892.  It  was  levied 
on  the  personal  property  cf  the  Flint  Glass  Sand  &  Stone 
<3ompany  on  the  same  day.  Decree  was  rendered  on  the  cross- 
petition  of  the  bank,  May  7,  1892,  ^jeing  at  the  term  of  the 
common  plea^  which  was  begun  un  April  5,  1892.  A  personal 
judgment  against  Cummer  and  the  Flint  Glass  Sand  & 
Stone  Company  was  also  rendered  in  the  same  proceeding, 
for  $48,740.6(5  and  costs.  The  court  found  in  rendering 
that  decree  and  personal  judgment,  that  the  mortgage  of  the 
bank  constituted  a  second  lien  upon  the  mortgaged  prop- 
erty; that  it  was  subject  on  I}'  to  that  of  the  Wood-Wagner 
lien;  that  there  was  due  on  the  Wuod-Wagner  judgment  and 
lien  $8,  746.01,  with  interest  from  April  8,  1890,  at  7  per 
cent,  per  annum,  still  in  force.  It  was  directed  that  an  order 
of  sale  should  issue.  The  court  also  found  the  order  of  the 
liens  in  the  same  proceeding,  as  follows:  First,  the  costs. 
Second,  the  amount  due  Palmer  on  the  Wood-VVagner  de- 
cree, as  assignee  thereof.  Third,  the  amount  due  to  the 
Ohio  National  Bank.  Fourth,  the  balance  to  go  to  the  Flint 
Glass  Sand  &  Stone  Company. 

Execution  was  issued  on  the  Berry-Jennings  judgment  od 
May  9  1892.  It  may  be  observed  in  passing  that  this  was 
two  days  subsequent  to  the  rendition  of  the  judgment  and 
decree  in  favor  of  the  bank,  which  was  on  May  7,  1892. 

On  May  9,  execution  was  issued    on    the    Berry-Jennings 
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jadginent  and  was  levied  ou  the  same  day,  on  the  same  per- 
sonal property  seized  upon  the  exeontion  issued  upon  the 
Wood-Wagner  judgment.  On  May  17,  1892,  an  order  of 
sale  was  issued  on  the  deoree  of  the  bank.  On  may  20,  1892, 
the  personal  property  which  had  been  levied  upon,  first  at 
the  instance  of  Palmer  on  the  Wood-Wagner  judgment,  and 
second  at  the  instance  of  Jenoiugs  and  Berry  on  their  judg- 
ment, was  sold  to  Palmer,  for  $8,450.00.  It  will  be  observed 
that  this  sale  took  place  on  the  day  befc re  Jennings  and 
Berry  made  application  to  be  made  parties  to  the  pending 
proceedings  to  which  I  have  referred,  for  the  purpose  of  as- 
serting the  claims  which  they  afterwards  made.  On  May  21, 
1892,  being,  as  I  have  said,  the  day  after  the  sale  of  the 
personal  property  and  several  days  after  the  decree  wan  had, 
Jennings  and  Berry  made  application  to  the  court,  or  moved 
the  court,  for  leave  to  be  made  parties.  This  motion  was 
granted  on  June  18,  1892.  An  order  of  sale  was  issued  on 
the  decree  of  the  bank.  May  11,  1892.  The  mortgaged  prem- 
ises were  sold  tc  Palmer,  under  this  order  of  sale,  on  June 
18,  1892,  for  $80,667.00.  being  two-thirds  of  the  appraise- 
ment, and  this  sale  was  confirmed  and  distribution  ordered 
July  2,  1892. 

The  cross-petition  filed  in  the  case  sets  forth  sufficiently 
the  claim  on  the  part  of  the  cross-petitioner,  and  shews 
plainly  the  matter  in  contention  here.  They  set  up  the  judg- 
ment, as  I  hav?  already  stated  it,  and  the  amount  due  upon 
it;  the  issue  of  execution  at  the  instance  of  Palmer,  on  the 
first  judgment,  and  its  levy  upon  the  personal  property,  and 
its  advertisement  for  sale  by  the  sheriif,  and  then  say: 

''That  on  May  9,  1892,  these  answering  defendants  duly 
caused  an  execution  tc  he  issued  on  their  said  judgment  in 
^aid  cause  No.  80,598,  to  the  sheriff  of  said  county,  who,  on 
said  day  levied  the  same  upon  said  personal  property  already 
in  his  possession  seized  under  the  levy  hereinbefore  men- 
tioned in  favor  of  said  Henry  E.  Palmer,  and  thereby  these 
answering  defendants  acquired  a  valid  lien  en  said  person- 
al property  next  and  subject  only  to  the  lien  of  said  Palmer 
thereon. 

Then  they  state  the  sale  of  the  property  and  the  price  for 
which  it  was  sold,  and  they  add: 

*'That  said  Palmer,  by  virtue  of  the  deoree  rendered  herein 
bv  this  court  on  June  24,  1890,  has  long  had  he  first  and 
best  lien  upon  the  real  estate  described  in  the  petition  here- 
in as  security  for  the  payment  of  his  said  judgment;  that 
said  real  estate  has  at  all  times  been  worth  many   limes  the 
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amount  of  his  said  judgmeDt,  and  he  oould  easily  have  ob- 
tained full  satisfaction  frcm  the  sale  of  said  real  estate; 
that,  notwithstanding  the  premises,  said  Palmer  proceeded 
to  levy  and  get  the  first  lien  upon  the  said  personal  property, 
and  without  regard  to  the  equitable  rights  of  these  answer- 
ing defendants,  to  have  him  satisfy  his  said  judgment  oat 
of  the  fund  arising  from  said  real  estate  and  to  leave  the 
fund  arising  from  the  sale  of  said  personal  property  for  the 
satisfaction  of  these  answering  defendants,  said  Palmer  has 
proceeded  to  exhaust  the  said  personal  property,  and  there- 
by prevented  these  answering  defendants  from  being  satis- 
fied  therefrom;  that  in  equity  and  good  conscience  these 
answering  defendants  are  entitled  to  be  subrogated  to  the 
extent  of  their  said  judgment  to  the  lien  of  said  Palmer  up- 
on said  real  estate  and  to  his  rights  thereunder." 

And  the  prayer  of  the  petition  is  in  accordance  with  that 
clain?.  Briefly,  then,  it  may  be  stated  that  the  claim  of 
these  plaintiffs  in  error  is  this—- though  before  passing  to 
that,  we  fail  to  find  anything  in  this  record,  except  the 
finding  of  facts  by  the  court  and  the  judgment  thereon, 
which  particularly  interests  Smith  &0o.,  and  the  other  par- 
ties  associated. 

"Mr.  Huntsberger:  Is  not  their  cross-petition  in  the  rec- 
ord there? 

The  Court:     No. 

Mr.  Huntsberger:  Then  that  is  an  emission. 
The  Court:  There  is  among  the  files,  a  motion  by  those 
parties  to  be  permitted  to  be  made  parties  and  to  file  an  an- 
swer and  cross-petition :  and  that  motion  seems  to  have  been 
granted,  but  there  is  nothing  to  flhcw  that  they  ever  filed  au 
answer  and  cross-petition;  but  the  court  passed  upon  their 
rights. 

**Mr.  Huntsberger:  Yes,  it  was  present  in  the  ccnrt  be- 
low. 

**The  Court:  The  petition  of  these  plaintiffs  in  error, 
briefly,  is  this:  that  Palmer  had  his  mortgage  and  decree 
upon  the  real  estate;  he  had  a  levy  upon  this  personal  prop- 
erty. The  plaintiff — by  force  of  the  statute,  whether  they 
chose  to  leiy  upon  it  or  not — had  a  lien  also  upon  the  real 
estate,  third  in  order,  however,  because  the  bank  had  the 
second  lien  by  way  of  a  mortgage  upon  the  real  estate.  Jen- 
nings and  Berry,  having,  as  appears  in  the  case,  a  second 
lien  upon  the  personal  property,  by  virtue  of  their  levy  sub- 
sequent tc  the  levy  of  Palmer,  and  having  also  a  lien  really 
upon  the  real  estate  by  force  of  the  judgment  oijly,    never* 
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theless,  as  they  claim,  are  entitled — Palmer  having  aubjeot- 
ed  the  peiaonal  property  to  sale  upon  his  execution  and  re- 
alized some  $8,000  by  that  sale — they  are  entitled  to  have, 
to  a  proportionate  extent,  their  mortgage  satisfied  from  the 
proceeds  of  tba  real  estate.  And  that  claim  is  made  upon 
the  doctrine  laid  down  in  Green  v.  Ramage,  IS  Ohio  St., 
428,  where  this  proposition  is  stated  by  the  court: 

''Where  A.  has  a  mortgage  upon  two  lots,  and  B.  has  a 
subsequent  mortgage  upon  one,  and  C.  upon  the  oth«r  of 
the  lots,  of  a  later  date  than  the  mortgage  of  B.,  A.  cannot 
be  compelled  at  the  instance  of  B.  to  exhaust  first  the  lot  on 
which  C.  has  his  mortgage. 

"In  such  case  A.  will  be  required  to  make  his  debt  out  of 
both  lots  in  proportion  to  the  amount  that  each  may  pro- 
duce." 

And  briefly  stated  by  the  court  in  its  opinion,  we  find  this 
conclusion : 

*'We  think,  then,  that  justice  between  Hillier  and  Green 
requires  that  each  should  have  the  full  benefit  of  his  mort- 
gage, and  this  can  only  be  done  by  requiring  Wilson  tc  take 
bis  debt  out  of  the  proceeds  of  both  lots  proportioned  to 
the  amount  that  each  lot  may  produce." 

The  application  of  the  doctrine  to  this  case  it  is  said  will 
proouce  this  result:  Mr.  Palmer  has  his  decree  and  lien  up- 
on the  real  estate.  A  sale  of  the  real  estate  produced  some 
$80,000.  He  has  his  levy  upon  the  personal  property.  The 
personal  property  produced  upon  sale  by  the  sheriff  seme 
$8,000,  and  new  it  is  claimed  that  upon  a  proper  applica- 
tion of  the  doctrine  in  the  case  of  Green  v.  Ramage,  supra, 
that  these  plaintiffs  holding  a  subsequent  lien  upon  the  per- 
sonal property  by  virtue  of  their  levy,  are  entitled  substan- 
tially to  have  Palmer^s  judgmnnt  satisfied  proportionately 
from  the  proceeds  of  the  real  estate  and  from  the  proceeds 
of  the  personal  estate,  and  that  he  having  sold  the  per- 
sonalty and  having  sold  the  real  estate,  that  plaintiffs  are 
entitled  to  be  subrogated  to  his  rights  in  that  respect  un- 
der the  equitable  doctrine  which  has  been  referred  to  in 
the  cases  cited. 

Ncw,upon  the  general  subject,  among  the  text-books  cited 
(which  really  repeat  one  after  the  other  the  same  doctrine) 
reference  has  been  made  to  volume  three  of  Pomeroy's 
Equity  Jurisprudence,  sec.  1414: 

The  equitable  remedy  of  marshaling  securities,  with  that 
of  marshaling  assets,  depends  upon  the  principle  that  a  per- 
son having  two  funds  tu  satisfy  his  demands  shall    not,    by 
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his  eleotioD,  disappoint  a  party  having  but  one  fund.  The 
general  rule  is,  that  if  one  creditor,  by  virtue  of  lien,  or  in- 
tereBt,  oan  resort  to  two  funds,  and  another  to  one  of  them 
only,  as  for  example,  where  a  mortgagee  holds  a  prior  mort- 
gage on  two  parcels  of  land,  and  a  subsequent  mortgage  on 
but  one  cf  the  parcels  is  given  to  another,  the  former  must 
seek  satisfaction  out  of  that  fund  which  the  latter  cannot 
touch.  If,  therefore,  the  prior  creditor  resorts  to  the 
doubly  chargpd  fund,  the  subsequent  creditor  will  be  substi- 
tuted, as  far  as  possible,  to  his  rights.  These  rules  must  be 
taken  with  the  modifications  and  exceptions  that  in  their 
application  the  paramount  encumbrancer  shall  not  be  de- 
layed or  inconvenienced  m  the  collection  of  his  debt,  for  it 
would  be  unreasonable  that  he  should  suffer  because  some 
one  else  has  taken  imperfect  security;  that  the  rights  of 
thiid  parties  shall  not  be  prejudiced;  and  that  the  parties 
themselves  are  creditors  of  the  same  debtor.'' 

I  call  attention,  in  passing,  to  this  clause  in  the  section, 
which  is  fortified  by  a  large  citation  of  authorities  **The8o 
rules  must  be  taken  with  the  modifications  and  exceptions 
*  *  *  that  the  rights  of  third  parties  shall  not  bo  pre- 
judiced." 

Again,  in  volume  i4,  American  and  English  Encyclopedia 
of  Law,  63 — where  the  section  cited  by  counsel  from  Judge 
Story's  Equity  Jurisprudence,  sec.  633,  is  copied;  and  read- 
ing a  small  [lortion  of  the  discussion  contained  in  the  anno- 
tation by  the  author,  we  shall  find  the  doctrine  stated  as  we 
understand  it: 

*'The  equity  being  against  the  debtor,  it  is  equally  against 
his  judgment  creditors  whose  liens  were  obtained  subsequent- 
ly to  the  lien  of  the  junior  creditor  in  whose  favor  the  equity 
is  enforced.     Thus  in  Robeson's  Appeal,  117  Pa.  St.,  628." 

And,  by  the  way,  ^  might  mention  that  these  debtors  are 
cf  opinion  that  that  case  overrules  the  case  cited  by  counsel 
for  plaintiff  in  error  in  their  brief,  found  in  8  Watts  (Penn.), 
477,  and  1  find  that  case  cited  in  the  brief  of  counsel  to  sup- 
port several  propositions. 

'*Thus,in  Robeson's  Appeal,  117  Pa.  St.,  628, the  owner  of 
a  tract  of  land  gave  a  judgment  to  A.  and  then  a  mortgage 
to  £.    Subsequently  the  owner  acquired  a  second    tract,  on 
which  A.,  by  a  revival  cf  his  jugment,  obtained  a  first  lien. 

So  that  it  will  be  observed  that  A.  bad  a  Jien  upcn  one 
tract,  and  B.  a  mortgage  upon  the  same  tract,  second  in  or- 
der; and  then  A.  acquired  a  first  lien  upon  the  second  tract 
acquired  afterwards  by  that  debtor. 
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'* Subsequently  the  owner  mortgaged  this  second  traot  to 
G.  Upon  a  distribution  of  the  proceeds  of  both  traots  it 
was  held  that  C,  having  had  record  notice  of  the  other  liens, 
B.,  under  his  superior  equity,  could  require  that  the  pro- 
ceeds of  the  second  tract  should  be  applied  to  A.'s  judgment 
in  relief  of  his  own  lien  upon  the  first." 

Here  A.  has  a  first  lien  upon  a  tract  of  land,  and  B.  has 
a  second  lien  by  mortgage.  The  debtor  purchases  the  second 
tract  apon  which  A.  obtains  a  first  lien.  Then  C.  takes  a 
moitgoge  upon  the  second  tract,  and  the  proposition  ruled 
by  the  court  was,  that  B.,  who  had  a  second  lien  upon  the 
first  tract,  could  compel  A.  to  exhaust  the  second  tract  up- 
on which  B.  had  no  lien,  even  to  the  exclusion  of  C,  who 
had  taken  a  mortgage  upon  that  tract,  thereby  relieving  the 
tract  of  the  first  purchase  upon  which  B.  had  a  second  lien. 
And  the  court  said: 

**This  equity,  w6  have  said,  was  against  the  debtor,  and 
it  is  equally  such  against  his  subsequent  mortgage  creditors 
with  notice,  who  can  have  no  greater  rights  than  the  debtor 
had  at  the  time  the  mortgage  was  given.  This  equity  existed 
in  favor  of  the  appellants  before  the  appellees  acquired 
their  lien;  prior  in  tempore  potior  in  jure.  The  appellees 
must  be  considered  to  have  taken  their  mortgage  subject  to 
the  prior  equity  of  the  appellants. 

**In  Delaware  &  Hudson  Canal  Co. 's  Appeal,  88  Pa.  St., 
678,  a  mortgagor  had  ether  lands  than  those  mortgaged, 
which,  including  the  mortgaged  premises,  were  bound  by 
four  earlier  judgments.  Subsequent  to  he  mortgage  were 
other  judgments  which  were  liens  upon  all  the  lands.  Up- 
on the  distribution  of  the  proceeds  of  a  sale  of  all  the  lands 
the  court  subrogated  the  mortgagee  to  the  rights  of  the  sen- 
ior judgment  creditors  in  the  lands  not  covered  by  the  mort- 
gage. It  was  distinctly  held  that  the  judgment  creditors 
subsequent  to  the  mortgage  had  no  rights  superior  to  those 
of  their  debtor.  The  same  principle  is  recognized  in  Hast- 
ings' Case,  10  Watts  (Pa.),  808.  These  cases  and  Robeson's 
Appeal,  117  Pa.  St.,  628,  overrule  Miller  v.  Jacobs,  8 
Watts,  477,  where  it  was  held  that  a  creditor  who  has  a  lien 
on  twc  funds  may  throw  the  whole  burden  on  one  of  them, 
to  the  exclusion  of  a  junior  encumbrancer,  if  the  ether  fund 
is  subject  to  incumbrances,  which,  though  posterior  in  date, 
are  sufficient  to  absorb  the  whole,  because  the  effect  of  such 
a  course  is  merely  to  postpone  one  creditor  to  another,  and 
it  does  not  enable  the  debtor  to  get  back  the  estate  dis- 
charged of  the  lien.  In  HofF's  Appeal,  84  Pa.  St.,  40,  it  was 
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held  that  a  bona  fide  purchaser  may  be    uoaffeoted    by   an 
equity  of  which  he  had  no  notice  in  fact. 

''The  general  principle  is  explained  by  Jadge  Hare  in  a 
ncte  to  Aldrioh  v.  Cooper,  2  Lead.  Cases  in  Eq,  266,  as  fol- 
lows: 'The  equity  has  its  root  in  jbhe  obligation  of  the  debt- 
or, but  is  also  an  equity  among  the  creditors,  that  each 
shall,  when  it  can  be  dene  without  loss  or  iDOonvenienoe,  so 
use  his  right  that  all  may,  as  far  &s  the  circumstances  ad- 
mit, be  satisfied  in  the  order  in  which  their  liens  severally 
accrued.  A.  has  a  paramount  lien  on  two  tracts  of  land,  B. 
a  lieu  on  one  of  them,  and  C.  a  subsequent  lien  on  both. 
If  A.  exhausts  the  tract  which  is  the  subject  of  B.'s  lien, 
B.  will  be  subrogated  to  A.'s  lien  on  the  other  tract,  al- 
though C.  is  thereby  excluded  from  the  fund.'  " 

Now  here- are  A.,  B.  and  C.  A.  is  first,  B.  second  upon  a 
portion  of  the  fund,  and  C.  third  upon  all  of  the  estate.  B. 
is  allowed  to  partake  of  the  fund. 

"A  writer  in  the  American  Law  Register,  vol.  27,  page- 
78S,  states  the  rule  concisely  as  follows:  'If  a  paramount 
encumbrancer  of  two  funds,  by  his  election  of  remedies, 
disappointsa  junior  creditor,  who  has  a  lien  upon  one  of  them 
only,  the  latter  shall,  to  that  extent,  he  substituted  to  the 
lien  cf  the  paramount  encumbrance  upon  the  other  fund 
bound  by  it,  as  against  the  debtor  and  all  claiming  under 
him,  by  lien  or  title  subsequent  in  time.'  " 

In  the  case  of  Phillips  v.  Bell,  4  C.  C.  816,  I  find  thi& 
statement  in  the  conclusion  of  the  court  upon  the  propos- 
ition here  presented: 

"Where  cne  person  has  a  lien  upon  two  or  more  tracts  of 
and,  and  another  a  lien  upon  only  one  of  them,  the  person 
having  the  lien  on  all  will  be  driven  to  assert  it  against  that 
on  which  the  other  has  no  lieu,"  unless  the  superior  equities 
of  others  are  interfered  with,  which  shows  a  qualification  of 
the  general  doctrine  which  seems  to  be  cf  some  importance. 

We  intended  to  state,  but  perhaps  may  have  omitted  to 
do  so,  that  the  judgment  of  the  court  of  common  pleas  ren- 
dered in  this  case  was  against  the  claim  made  by  the  plan- 
tiff  in  error.  That  is,  of  course,  tc  be  assumed  from  the 
fact  that  they  are  here  with  their  petition  in  error.  Th& 
fund  was  applied  first  to  the  Wood  Wagner  judgment,  and 
secondly  to  that  of  the  bank,  which  exhausted  the  entire- 
fund.  Now,  applying  these  views  briefly  to  the  case  in 
hand,  I  will  refer  to  some  of  the  facts  which  have  been 
state. 

In  the  first  place,  Palmer  having  under  his  execution  caused 
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levy  to  be  made  upon  this  personal  property  on  May  5,  1892, 
and  thereby  uoquired  two  seourities  fcr  his  debt;  the  mort- 
gage which  was  prior  in  time,  and  the  levy  upon  the  person- 
al property  which  at  that  time  constituted  the  only  charge 
or  lien  upon  the  property,  it  appears  to  us  that  upon  that 
levy  being  made,  the  Ohio  National  Bank  here  could  have 
compelled  Palmer  't?o  exhaust  the  property  eo  levied  upon 
before  resorting  to  the  realty  upon  which  it  held  second 
lien.  The  right  to  do  this  Palmer  possessed  by  the  levy. 
The  right  so  attached  could  not  be  displaced  or  impaired  by 
a  subsequent  levy  at  the  instance  of  another  judgment  cred- 
itor. That  levy  when  made  by  Palmer  constituted  pro  tanto 
satisfaction  of  the  judgment.  Upon  a  sale  being  made  up- 
on that  execution  there  was  no  confirmation  necessary; 
there  was  no  action  of  a  court  of  record ;  the  execution  waa 
issued  and  levied  and  the  property  sold  in  regular  form,  and 
bid  in  by  the  jud^ent  creditor.  Unless  upon  some  proceed- 
ing, instituted  in  proper  form,  that  sale  was  set  aside 
(which  was  never  attempted  in  this  case),  the  moment  the 
Bale  was  made  and  returned,  there  was,  pro  tanto,     by  oper- 

tion  of  law,  a  satisfaction  of  the  judgment. 
a  Upon  this  proposition,  I  refer  for  a  moment  tc   two  cases 
cited  by  plaintiff  in  error  here:  Fassett  v.  Traber,  20  Ohio, 
540,  the  syllabus  of  which  is  as  follows: 

'*When  two  creditors  have  each  a  lien  on  the  same  prop- 
erty of  their  debtor,  and  the  one  having  the  prior  lien  has 
also  a  lien  on  another  fund  for  the  same  debt  on  which  the 
subsequent  lienholder  has  no  claim,  such  prior  lienholder 
will  be  compelled,  in  equity,  to  exhaust  such  fund  before  he 
proceeds  to  subject  the  property  on  which  the  other  creditor 
has  his  lien. 

**If,  after  bill  filed  by  the  subsequent  lienholder  to  com- 
pel such  subrogation,  the  prior  lienholder  delivers  up  his 
claim  on  the  second  fund,  to  the  debtor,  he  will  be  com- 
pelled, as  between  him  and  the  subsequent  lienholder,  to  ac- 
count for  such  fund  as  so  much  paid  on  his  claim." 

Now  here,  on  May  5th,  Palmer  had  his  decree  on  his  first 
mortgage  for  his  debt.  He  levied  by  execution  upon  the 
personal  property  here  in  question.  The  bank  had  a  second 
lieu,  by  mortgage  upon  the  real  estate  covered  by  Palmer's 
mortgage,  but  it  had  no  lien  upon  the  personal  property.  As 
the  situation  then  was,  therefore,  Palmer  could  have  been 
compelled  by  the  bank  to  first  exhaust  his  levy  upon  the 
personal  property  on  which  the  bank  had  no  lien,  to  the  re- 
lief of  the  bank  so  far  as  concerned  the    real    estate     upon 
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whioh  the  bank  had  a  seoond  lien,  and,  ODder  the  ruliDg 
made  Id  this  oase  in  Faasett  v.  Traber,  supra,  if  after  hav- 
ing made  the  levy  Palmer  had  released  ox  reliDqniehed  it, 
or  wasted  the  personal  property,  he  could  have  been  com- 
pelled to  account  to  the  bank  for  the  loss  so  sustained,  that 
is  to  say,  so  far  as  concerned  the  real  estate. 

And  in  Teaff  v.  Ross,  1  Ohio  St.,  469,  the  same  principle 
is  applied,  although  there  the  controversy  was  between  a 
purchaser  and  the  mortgagee,  and  not  between  a  judgment 
creditor  ai:id  the  mortgagee.  The  syllabus  in  that  case  is  as 
follows: 

''H.  mortgaged  land  to  T.,  and  afterwards  sold  it  to  O., 
and  received  payment.  H.  informed  T.  of  the  sale,  and  in 
order  to  remove  the  incumbrance,  as  he  was  bound  to  do  by 
his  contract  with  0.,  he  proposed  to  give  a  new  note  fcr  the 
debt,  with  a  mortgage  on  real  estate  to  secure  it,  to  which 
T.  consented,  and  the  new  note  and  mortgage  were  accord- 
ingly executed  and  delivered,  T.  agreeing  not  to  prosecute 
the  first  mortgage  if  the  property  covered  by  the  second  was 
sufficient  to  pay  the  debt.  The  property  was  amply  suffic- 
ient, but  T.  neglected  for  sixteen  months  to  deliver  the  mort- 
gage for  record,  by  means  whereof  the  property  was  swept 
away  under  mortgages  and  conveyances  made  by  H.  within 
that  period. 

'*Held,  that  under  these  circumstances  0. 's  land  was  dis- 
charged from  the  lien  of  the  first  mortgage." 

Now  let  it  be  borne  in  mind  in  this  action,  that  at  the 
time  Jennings  and  Berry  recovered  their  judgment — at  the 
time  they  made  their  levy  upon  this  personal  property  sub- 
ject to  the  levy  of  Palmer — that  the  proceedings  of  the  bank 
upon  its  cruss-petition  op3rated  under  the  statute  as  lis  pen- 
dens, so  that  everything  that  was  done  in  that  action  affect- 
ing or  determining  the  rights  of  the  bank  as  against  the 
property  proceeded  against  affected  the  attitude  of  Jennings 
and  Berry  precisely  as  though  they  were  parties  defendant. 
It  is  not  necessary,  where  a  man  has  instituted  proceedings 
to  subject  property  to  sale  to  satisfy  a  lien,  that  he  bring  in 
all  the  parties  who  are  supposed  to  acquire  interest  in  the 
same  property  pending  the  action.  That  is  the  established 
doctrine,,  and  it  is  placed  here  in  the  form  of  a  statute  by 
sec.  5055,  Rev.  Stat.,  to  which  we  have  referred.  So  far, 
therefore,  as  concerns  the  real  estate  and  the  right  of  the 
bank  in  that  real  estate,  the  rights  of  these  claimants, 
Jennings  and  Berry,  are  affected  by  any  judgment  or  decree 
made  by  the  court  in  that  proceeding  pendente    lite;    it   is 
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preoisely  as  though  they  ^ere  made  parties    defendaDt    and 
were  actually  appearing  in  the  ease,  so  that    the    decree   in 
favor  of  the  bank  upon  its  aOiswer  and  cross-petition,  which 
was  rendered  May  7,  1892,  binds  these  parties  so  far  as   the 
real  estate  is  concerned.     Of  course,  the  personal   property 
was  not  brought  into  the  case  in  any  shape  or  form;  but,  so 
far  as  the  real   estate  in  concerned  and  so  far  as  the   rights 
of  the  bank  in  each  are  concerned,  the  decree  of    the  court 
fixing  and  establishing  the  rights  of  the  bank  and   granting 
the  relief  to  the  bank,  binds  Jennings  and    Berry    just   as 
much  as  if  they  were  parties  to  the  proceeding.     Then    that 
decree  was  rendered  on  May  7,  1892.     It  fixed  the  title  and 
rightii  of  all  the  parties  in  the  mortgaged  property,  an  order 
of  sale   and  application  of  the  proceeds  in  accordance   with 
the  findings  of  the  court  as  to  the  rights  of  the  parties.  The 
bale  was  made.     Now  then,  in  our  judgment,  it   is  not  com- 
petent for  these  creditors,  Jennings  and  Berry,  whether  they 
were  parties  to  this  decree  or  net,  it  is    not    competent   for 
them  after  the  levy  of  May  5th,  by  Palmer,    which   created 
in  the  bank  a  right  to  have  that  personal  property  first  sold 
and  its  proceeds  subjected  to  the  payment  of  Palmer's  Jien, 
to  come  in  and  by  a  subsequent  levy  upon    their  judgment 
displace  this  right  of  the  bank  to  have  the    property  so  ap- 
propriated and  its  proceeds  so  applied.     Here  the  bank,  on 
May  7,  1892,  obtained  a  personal  judgment  and  a  decree  up- 
on the  mortgage    executed  along    in    1888    or  1889.      Mr. 
Palmer,  upon  his  judgment,  rendered  in    18 — ,    upon    May 
5th,  levies  upon  this  personal  property.     The  moment   that 
levy  was  made  the  right  attached  in    the    bank    to   require 
that  the  property  should  be  first  subjected  to    the   payment 
of  the  Palmer  judgment;  and  if,  the  right  so  having  passed, 
Palmer  had  wasted  or  squandered  the  property,    he   would, 
nevertheles,  by  the  law  as  recognized  in  these    Ohio   cases, 
among    other  authorities,    have     been    compelled    to    ac« 
count  for  the  distribution  of  the  proceeds  of  the   sale  of  the 
real  estate  to  the  bank,  the  loss  of  which  he  had  permitted, 
or  the  waste  of  which  he  had  permitted.  He  could  not  do  it 
after  he  had  made  the  levy  and  secured  a  lieu    which    pro- 
vided a  fund  for  the  payment  of  this  mortgage  debt,    which 
was  a  first  lien,  and  the  mortgage  debt  of  the  bank    being  a 
second  lien,  he  could  not  prejudice  the  bank  in    that    way. 
Now,  then,  can  another  creditor,  after    the    rights    of   the 
bank  have  attached,  come  in  aiid  by  a  subsequent  levy    dis- 
place these  rights  which  had  attached  in  favor  of  the  bank, 
and  require  that  a  portion  of  the  proceeds  of    the    personal 
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property  shall,  in  effect,  he  applied  upon  his  debt  by  subro- 
gating him  CO  the  original  right  of  Palmer  to  have  the  mort- 
gaged property  subjected  to  the))ayment  of  his  jugment  and 
a  portion  of  the  proceeds  of  that  mortgage  applied  upon  his 
claim?  We  do  not  think  it  is  competent.  We  think  the 
reasoning  of  the  determination  of  the  cases  cited  from  this 
encyclopedia  is  clearly  against  it. 

For  these  reasons,  the  statement  of  which  have  been 
somewhat  extended,  we  think  the  court  below  did  not  err, 
and  that  the  judgment  should  be  affirmed. 


(First  Circuit— Hamilton  Co.O., Circuit  Court,  Januarj?  Term, 1896. ) 

Before  Cox,  Smith  and  Swing,  J  J. 
McGREW  V.  THE  VILLAGE  OF  ELMWOOD  PLACE. 

Bums  Law — When  applicable  to  a  contract — 
A  contract  by  a  village  which  on  its  face  binds  it  absolutely  to  pay 
a  certain  amount  within  a  certain  time  to  be  ascertained  there- 
after, payment  to  be  made  out  of  the  general  fund,  is  within 
the  Burns  law,  although  it  may  have  been  expected  that  the 
payment  would  be  made  out  of  the  proceeds  of  a  street  assess- 
ment, such  limitation  not  being  expressed  in  the  contract. 

Swing,  J. 

We  are  of  the  opinion  that  the  judgment  of  the    court   of 
common  pleas  should  be  affirmed  in  this  case. 

We  regard  the  contract  in  controversy  as  clearlv  within 
section  2V02,  Revised  Statutes.  It  was  a  contract  between 
the  parties  whereby  the  village  agreed  to  pay  a  certain 
amount  of  mo  ley  withfn  a  certain  time,  to  be  ascertained 
thereafter.  The  amount  of  money  was  not  stated  in  dollars 
and  cents,  but  was  to  be  ascertained  by  a  fixed  rule  there- 
after. The  amount  was  to  be  paid  by  the  village,  as  far  as 
thn  onntract  shows,  out  of  the  general  fund.  It  was  claimed 
that  the  contract  did  not  come  within  the  provision  of  the 
statute,  for  thb  reason  that  it  was  to  be  paid  out  of  the  as- 
sessments for  streoii  improvements.  It  might  be  that  the 
village  expected  to  pay  for  the  services  with  money  so  re- 
ceived, but  there  is  no  such  limitation  in  the  contract.  The 
village,  by  its  terms,  is  liable  on  this  oontracu  without  re- 
gard to  whether  anything  is  received  from  property  assessed. 

The  provisions  of  this  statute,  we  think,  are  too  plain 
and  too  broad  to  permit  any  such  contract  to  be  valid  unless 
the  terms  of  the  law  have  been  complied  with,  and  in  this 
case  it  was  admitted  that  they  were  not. 

Judgment  affirmed,  with  costs. 

M.  G.  Heintz,Skud  Wm.  E.  Bundy,  for  Village. 

W,  W.  Pease,  contra. 
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Before  Bentley.  flayues  and  Scribner,  JJ. 

THE  L.  S.  A  M.  S.  RY.  CO.  v.  NEY. 

Rules  of  Railro<id  Co.-^Iv^ury  to  employe  in  eonaequence  of  non- 
observance  of  ruleSfin  coupling  cars  unth  hand^ 
Where  the  rules  of    a    Railroad    Co.,  known    to  the   employe,  re- 
qOire    its    employes  in  coupling  cars'to  use  a  stick,  for   which 

gurpose  sticks  are  provided  by  the  company  and  would  have 
een  furnished  to  plaintiff  if  he  had  asked  for  one ;  and  the 
testimony  shows  that  the  coupling  in  question,  in  making 
which  the  employe  was  iojured,  could  and  should  have  been 
made  by  the  use  of  a  stick,  such  employe  is  not  entitled  to  re- 
cover for  an  injury  received  while  attempting  to  make  such 
coupling  by  hand,  in  disregard  of   the   rules  of  the  company. 

Error  to  thu  Court  of  Common  Pleas  of  Luoas  county. 

Bbntley,  J. 

This  case  is  before  us  upon  a  petition  m  error  to  reverse 
the  judgment  of  the  court  of  common  pleas,  rendered  upon 
a  verdict  returned  by  the  jurv  in  favor  of  Mr.  Ney,  and 
against  the  railroad  company,  for  alleged  personal  injuries 
received  by  Mr.  Ney  about  December  11,  1890,  in  the  Lake 
Shore  yards. 

The  plaintiff  alleged  in  his  petition  that  at  the  time  of, 
anil  before  the  injury  to  him,  he  was  in  the  employ  of  the 
defendant  in  the  capacity  of  a  switchman  or  helper;  that  it 
was  his  duty,  under  the  directions  of  the  pony  conductor,  to 
assist  in  switching  and  coupling  and  uncoupling  cars,  in 
making  up  trains  for  the  defendant;  and  that  en  December 
11,  1890,  about  9  o'clock  in  the  evening,  he  was  engaged  in 
that  work  under  the  orders  of  what  is  called  a  pony  con- 
ductor in  the  employ  of  the  defendant,  and  that  he  was 
bound  to  obey  the  orders  of  the  conductor.  '*That  at,  or 
about  that  time  the  said  pony  conductor  directed  that  an 
engine  with  ten  freight  cars  should  proceed  in  a  northerly 
direction  over  the  said  scale  track  to  a  box  car  that  lay  near 
the  said  scale,  and  that  said  car  should  be  coupled  to  the 
said  train  of  cars,  and  taken  by  it  from  the  said  scale  track 
to  some  other  track,  there  to  become  a  part  cf  a  train  that 
was  being  or  about  to  be  made  up."  The  plaintiff  says, 
that  "in  obedience  to  said  order,  the  engineer  on  the  said 
pony  engine  pushed  the  said  train  of  about  ten  cars  back 
over  the  said  track  in  a  northerly  direction,  toward  the  said 
freight  car  that  was  standing  near  or  on  the  said  scale;  that 
as  the  train  of  said  cars  approached  the  said  box  car,  it  be- 
came the  duty  of  the  said  plaintiff  to  pass  between   the  end 
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cf  the  said  train  and  the  eaid  box  oar,  and  make  the  ooap- 
ling;  that  he  did  go  between  the  said  oar  and  said  approaoh- 
iug  train,  and  when  the  said  train  of  oars  was  about  to 
strike  against  the  said  oar,  he  endeavored  to  oonple  the 
same,  but  failed  for  the  reason  that  there  was  some  defect 
in  the  drawbar  on  the  north  ecd  of  the  northerly  car  of  said 
approaching  train.  That  when  the  said  train  sruok  the  said 
box  oar,  the  said  box  oar  was  driven  by  the  concussion 
about  a  oar  length  north  of  the  said  train  on  an  up-grade. 
The  said  plaintiff  thereupon  signaled  the  pony  conductor 
to  hold  the  said  train  at  a  stand-still,  in  order  that  he  might 
safely  make  the  coupling  when  the  said  car  returned,  as  it 
was  certain  to  do,  by  reason  of  the  down-grade.  This  plain- 
tiff says  that  at  the  time  he  gave  the  signal  to  stop  the  train, 
the  pony  condnotoi  was  standing  near  the  engine  in  full 
view  of  plaintiff's  lamp,  and  saw  or  by  the  use  of  reasonable 
care  might  have  seen,  the  said  signal;  that  the  engineer, 
in  obedience  to  the  said  signal,  did  stop  the  said  train;  that 
plaintiff  adjusted  the  drawbar  by  raising  it  and  bracing  it 
with  a  small  pieoe  of  ocal,  and  so  adjusted  it  that  the  coup- 
ling could  be  made  without  difficulty  when  the  said  oar 
should  return,  and  thereupon  waited  for  said  car,  and  \?hen 
the  said  car  returned,  as  it  did,  on  the  said  down-grade  to  the 
place  where  plaintiff  was  standing  at  the  end  of  said  train, 
the  said  plaintiff  undertook  to  make  the  coupling — all  of 
which  was  known,  or  by  the  use  of  reasonable  care  might 
have  been  known,  to  said  pony  conductor.  And  that  while 
he  was  so  engaged  in  the  work  of  coupling  the  said  box  car 
to  said  train  of  oars,  the  said  pony  conductor  carelessly, 
wrongful]},  and  negligently  signalled  the  engineer  on  the 
said  engine  tc  start  his  said  engine  rapidly  forward;  the  en- 
gineer in  obedience  to  said  signal  did  start  the  said  engine 
rapidly  forward,  and  thereby  the  said  ten  cars  were  driven 
rapidly  and  violently  against  the  said  box  oar  that  the 
plaintiff  was  endeavoring  to  couple  to  this  train,  whereby, 
without  any  fault  on  the  part  of  this  plaintiff,  but  entirely 
by  the  reason  cf  the  negligence  of  the  said  pony  conductor 
in  giving  the  said  signal  to  the  engineer  to  start  his  engine 
as  aforesaid,  plaintiff's  right  hand  was  caught  between  the 
drawbars  of  the  two  cars  he  was  endeavoring  to  couple,  and 
crushed  and  mangled  in  such  a  manner  that  the  greater  part 
of  it  was  afterwards  necessarily  amputated,"  to  his  damage 
in    the  sum  of  $15,000. 

As  has  been  said,  the  case  was  tried  to    a    jury,  and   the 
questions  presf^nted  to  us  arise  upon  the  facts  as   presented 
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by  the  bill  of  exoeptioDB,  there  beicg  a  motion  for  a  new 
trial,  whioh  was  overruled,  and  exceptions  taken.  The 
question  of  the  effect  of  this  testimony,  as  bearing  upon  the 
issues,  is  presented  to  us,  whether  it  afforded  the  jury  any 
reasonable  ground  for  the  verdict  in  favor  of  the  plaintiff. 

The  particular  facts  bearing  especially  upon  the  accident 
are  somewhat  simple.  The  situation  of  the  oars  is  detailed 
in  the  petition,  and  the  movements  that  were  going  en. 
There  was  testimony  given  to  the  effect  that  one  of  the  cars 
in  question  was  equipped  with  what  is  called  an ''Eames 
coupling  apparatus",  and  a  similar  apparatus,  one  of  the 
Eames  couplers — drawbars — has  been  brougnt  in  and  exhib- 
ited, for  the  information  of  the  court,  that  we  may  see  to 
what  the  testimony  applies.  There  was  some  confusion  in 
the  testimony  as  to  where  this  Eames  coupler  was — that  is, 
whether  it  was  upon  the  end  of  the  car  which  was  already 
attached  to  the  engine — one  of  the  ten  cars  that  were  being 
moved  by  the  engine — or  wl^ether  it  was  attached  to  the 
stationary  car  to  which  these  cars  were  to  be  coupled.  There 
seemed  to  be  more  or  less  confusion  all  the  way  through  the 
case,  in  the  examinations  at  least,  as  to  what  the  lact  was, 
and  there  seems  to  be  a  controversy  between  the  attorneys 
even  now  as  to  what  the  real  fact  was.  But  there  was,  sub- 
stantially, a  conflict  of  testimony  regarding  this  matter. 
The  teatimony  given  on  behalf  of  the  plaintiff,  and  by  the 
plaintiff,  was  finally,  we  think,  clearly  to  the  effect  that  the 
Eames  coupler,  which  bore  the  link  to  be  used  in  the  par- 
ticular coupling,  was  upon  the  car  to  which  the  train  was 
to  be  coupled,  and  that  the  other  drawbar  complained  of— 
the  standard  Lake  Shore  drawbar — was  attached  to  the  last 
of  the  ten  cars  already  attached  to  the  engine,  and  which 
was  to  be  attached  to  this  Eames  coupler,  the  pin  to  be 
dropped  in  place  being  upon  the  standard  Lake  Shore  draw- 
bar. The  testimony  on  behalf  of  the  railroad  company 
tends  to  show  the  reverse  of  the  situation,  namely:  that  the 
Eames  drawbar  was  attached  to  the  last  of  the  ten  cars  al- 
ready attached  to  the  engine,  and  not  upon  the  other  car. 
Although  some  argument  was  founded  upon  that,  there  is 
substantially  a  conflict  of  testimony  in  the  matter,  and  it 
would  be  utteily  impossible  for  this  court,  were  we  so  dis- 
posed, tc  say  from  this  record  ns  to  which  party  was  in  the 
right  as  to  this  fact.  But  in  our  view  of  the  case  it  makes 
nu  substantial  differen/e  whether  this  Eames  drawbar  was 
upon  one  of  those  cars  or  the  other.  The  rep'  controveisy 
in  the  case  arises   over  another  question. 
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The  ooDtioveisy  of  faot  wbioh  was  preaeDted  between  the 
plaintiff's  proof  and  that  of  the  defendant  was  over  the 
question  whether  the  signal  to  go  ahead,  complained  of  in 
the  petition,  was  given  by  the  plaintiff  himself  or  by  the 
pcny  oondaotor,  to  the  engineer.  There  seems  to  be  no  ques- 
tion but  that  the  engineer  received  a  signal  from  somebody 
to  go  ahead,  and  obeyed  it,  starting  the  cars,  aocording  to 
all  of  the  testimony  on  both  sides,  very  slowly,  but  starting 
them.  The  plaintiff  says  in  his  petition,and  also  in  his  evi- 
dence given  upon  the  trial,  that  when  the  cars  first  came  to- 
gether and  he  endeavored  to  make  the  coupling,  he  discover- 
ed that  the  Eames  drawbar  was  from  an  inch  and  half  to 
two  inches  higher  than  the  other  drawbar,  so  that  the  link 
did  not  readily  enter  and  that  by  the  first  impact  of  the  ten 
oars  upon  the  stationary  car,  the  stationary  car  was  driven 
to  the  north,  and  thereupon  the  plaintiff  got  a  piece  of  coal, 
raised  up  the  drawbar  of  the  standard  Lake  Shore  car,  and, 
as  he  says  in  his  petition,  ''so  adjusted  it  that  the  coupling 
could  be  made  without  difficulty  when  the  said  cars  should 
return.^'  His  petition  says  that  that  was  the  situation  '^f 
affairs  at  the  time  the  last  attempt  to  couple  was  made,  viz: 
that  he  had  so  adjusted  the  Lake  Shore  drawbar  that  it  was 
upon  the  same  plane  as  the  other,  and  the  coupling  could  be 
male  without  difficulty.  He  says  in  his  testiracny  that 
that  was  true. 

There  is  no  question  made  that  there  was  a  defect  in 
either  of  these  drawbars.  The  simple  fact  was  that  one  was 
from  an  inch  and  a  half  to  two  inches  lower  than  the  other; 
but  that  was  frequently  the  case,  perhaps,  with  different 
cars  that  go  to  make  up  a  train. 

The  plaintiff  says  that  when  this  stationary  car  had  thus 
.'been  driven  back,  and  he  had  adjusted  this  drawbar  so  that 
the  coupling  could  be  made  without  any  difficulty,  instead 
of  holding  the  train  still,  aad  allowing  him  to  wait  for  the 
return  of  that  car,  on  account  of  the  down-grade,  and  to 
make  the  coupling  in  that  way,  the  engine  started  northerly 
towards  the  car  which  had  thus  been  driven  up  the  track, 
and  that  this  movement  occurred  just  about  the  time  that 
the  car  had  returned  and  he  was  actually  manipulating  the 
link  to  make  the  coupling,  and  that  thereupon  the  heads  of 
the  drawbars  coming  together  quicker  than  he  anticipated, 
his  hand  being  in  there,  it  was  caught  and  crushed. 

The  negligence  which  the  plaintiff  complains  of  against 
the  defendant  is  simply  in  starting  this  train  in  that  way, 
under  those  circumstances.     The  defendant  claims,    in    ad- 
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dition  to  its  olaim  that  the  oonduotor  gave  do  sigDal,   that 
Ney  himself  had  given  the  signal,  and   thht  the    train    was 
backing  all  the  while  in  obedience  to  his  signal;  that  the  man 
was  guilty  of  misconduct  and  negligence    himsvlf,    in    this : 
when  he  was  employed  by  the  company,  he  received  a  printed 
copy  of  tie  rules  together  with  certain  instructions  therein; 
that  he  had  them  in  his  possession,  and  that  he   was   aware 
of  their  contents.     One  rule  required  the  switchman,  or  any 
person  attempting  to  couple  cars,  to  do  it  with  a  stick,    and 
not  to  use  the  hand  for  the  purpose  of  guiding  the    link  ex- 
cept in  cases  where  it  was  necessary — that  is,    in    cases,    as 
the  rale  says,  where  a  stick  could  net  be  used  for    the    pur- 
pose.    Tne  plaintiff  testified  that  he  had  received  and  knew 
of  thai  rule;  that  he  didn't  use  a  stick;  that  he  did   use  his 
hand,  and  that  the  injury  occurred  substantially  as  we  have 
said.     The  company  gave  testimony,  and  it    was    not    dis- 
puted, so  far  as  that  fact  goes,    that    sticks  were   prepared 
for  this  use,  which  he  might  have  obtained  and  used;    that 
the  rule  required  him  to  furnish  himself  with  a    stick,    y€t> 
the  company  furnished  it;  all  he  had  to  do  was   to   go'  and 
get  it.     He  attempted  to  give  testimony  several  times  to  the 
effect  that  although  this  rule  was  nominally  a    rule    of  the 
company,  yet  the  rule  was  not  in  force;  that  it  was  not  the 
habit  of  brakemen  generally  to  use  a  stick ;  that  the    coup- 
ling was  almost  uniformly  made  by  the  hand  in  the  presence 
of  the  officers  and  superior  agents  of  the  company;  and  that 
thereby  the  rule  should  not  be  fallowed  to  figure  in  determin- 
ing this  case*,  or  in  determining  the  character  cf  bis   action 
in  using  his  hand.     Whether  right  or  wrong,  as    the    ques- 
tions were  presented  at  various  times  during  the    trial,    the 
court  of  common  pleas  uniformly  excluded  that   testimony, 
and  it  was  not  given.     So  that  the  question  finally  presented 
to  the  jury  rested  upon  the  general  facts  cf  the  case,    with 
that  rule  in  fcrce,  and  with  the  confession  of   the  plaintiff 
that  he  did  not  use  his  stick,  but  that  he  used  his  hand. 

It  will  be  ^een,  then,  that  the  real  question — the  final 
controversy  which  the  jury  were  called  upon  to  decide,  ib 
view  of  the  charge  of  the  court  upon  the  effect  of  that  rule, 
was,  whether  or  not  that  was  an  occasion  where  this  rule  re- 
quired the  use  of  the  stick  or  not;  or  perhaps,  to  state  it  a 
little  more  liberally:  this  was  given  to  the  jury  as  a  ques- 
tion of  fact  whether  or  not,  in  the  exercise  of  reasonable 
judgment  upon  the  part  of  the  switchman,  when  he  was  at- 
tempting that  coupling,  in  view  of  the  situation  and  circum- 
stances, he  should  have  been  required  to  use    his    hand,    or 
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whether  it  was  an  oocasiou  where  he  should  not  use  bis 
hand,  but  should  use  a  stick.  The  jury  found  that  it  was 
proper  for  him  to  use  his  baud,  apparently — that  is  neces- 
sarily the  conclusion  from  their  verdict;  and  the  question 
presented  to  us  is,  whether  they  had  a  right  to  so  find  from 
this  testimony. 

The  plaintifi^  says  in  his  testimony,  upon  pages  four  and 
five,  in  answer  to  questions: 

**Go  on  and  tell  the  jury  just  what  ycu  did.  A.  I  went 
back  and  made  the  three  couplings,  and  came  to  this  Eames 
coupling.  The  car  stood  about  three  car.  lengths  south  of 
the  scale  track.  I  tried  twice  to  couple  it,  but  couldn^t  make 
it.  I  put  a  little  lump  of  coal  under  the  drawbar,  and  could 
make  the  coupling  all  right.  The  track  kind  of  descends 
down,  kind  of  atep  down  on  a  small  slope  like — went  in  and 
put  a  little  lump  under  there,  and  set  the  pin. 

''Q.  When  you  gave  them  a  signal  to  stop,  what  happened? 
A.  It  brought  them  right  to  a  stand-still,  and  stopped. 

"Q.  Was  it  after  they  stopped  that  you  put  in  this  piece 
of  coarl,  or  before?  A.  I  had  the  lump  of  coal  before  be  stop- 
ped. The  car  came  moving  along  down.  I  made  the  coupling 
all  right.  Just  as  I  went  to  pick  up  the  link  to  enter  into 
the  drawbar, the  engine  came  ahead  on  me,and  caught  me." 

I  have  marked  in  the  record  the  testimony  bearing  upon 
this  matter — the  necessity  of  using  the  hand  on  such  an  oc- 
casion as  here  presented.  Perhaps  I  ought  not  to  take  the 
time  now  to  turn  tc  that,  but*  to  state  substantially  all  the 
proof  upon  that  subject.  The  defendant  had  vlarious  wit- 
nesses who  testified  that  the  coupling  could  be  made  with  a 
stick.  The  plaintiff  had  some  one  or  two,  possibly  three, 
witnesses,  who  gave  testimony  upon  this  subject,  and  in  the 
course  of  their  testimony  they  said  substantially,  one  could 
not  couple  an  Eames  drawbar  or  link  with  a  stick.  Upon 
inquiry  as  to  why  that  could  not  be  done,  they  simply  gave 
this  reason:  that  where  the  drawbar  of  the  other  car,  into 
which  tde  link  was  to  be  entered  was  from  one  and  a  half 
to  two  inches  higher  than  the  Eames  drawbar,  the  link,  or 
bull-tongue,  as  it  is  called,  is  so  heavy  that  a  person  could 
not  raise  it  sufficiently  with  a  stick  in  his  hand,  but  muat 
take  it  in  his  hand  to  raise  it  to  the  same  plane,  so  it  would 
enter.  It  was  proven,  substantially  without  any  contradic- 
tion, and  by  witnesses  on  both  sides,  that  where  it  was 
simply  necessary  to  depress  the  link  of  the  Eames  drawbar, 
it  could  be  depressed  three  or  four  inches  by  a  pressure  up- 
on the  top  of  it;  that    generally    it    was    supposed   to   be 
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almost  on  a  poise, but  the  baok  end  being  a  little  heavier,  it 
was  not  quite  on  a  poise,  but  that  a  slight  pressure  upon 
the  top. of  the  link  would  depress  it  three  or  four  inches. 
And  this  is  illustrated  by  what  has  been  brought  here,  tThat 
that  can  be  done  very  readily  and  very  easily,  upon  a  very 
slight  pressure.  There  was  no  suggestion  by  anybody  that 
there  was  any  difficulty  in  making  a  coupling  where  the 
drawbars  were  substantially  upon  the  same  plane;  there 
was  no  suggestion  of  any  difficulty  sometimes  occurring 
where  one  of  the  drawbars  was  on  one  side  of  the  other — 
where  they  didn't  come  face  to  face;  the  only  suggestion 
of  difficulty  is,  when,  net  the  Eames  drawbar,  but  the  other, 
is  an  inch  and  a  half  to  two  inches  higher  than  the  other. 
Where  the  Eames  drawbar  is  the  higher,  if  the^  had  not 
been  brought  to  the  same  plane,  the  proof  is,  that  by  a 
slight  pressure  even  by  a  stick  or  any  thing,  the  Eames  draw- 
bar could  have  been  depressed,  and  the  entry  could  have 
been  made.  But  even  that  situation  is  not  placed  before  us 
in  this  record,  for  when  the  accident  occurred,  and  the 
coupling  was  about  to  be  made,  it  is  the  undisputed  proof — 
the  claim  of  the  plaintiff  in  his  petition  and  in  his  testi- 
mony—^that  the  drawbars  were  upon  the  same  plane,  and 
that  the  coupling  could  be  made  without  any  difficulty 
whatever.  There  is  the  situation :  the  coupling  could  be 
made  without  any  difficulty  whatever,  and  without  danger, 
by  tho  use  of  a  ^tick.  The  stick  could  have  been  used.  The 
plaintiff  knew  of  the  rule,  and  he  chose  to  disobey  it  In 
those  circumstances  we  see  UD  escape  from  the  conclusion 
that  the  jury  were  not  warranted  in  finding  that  the  defend- 
ant was  not  called  upon  to  use  a  stick,  and  that  it  was  per- 
fectly right  for  him  to  use  his  hand.  And  it  being  perfectly 
manifest  that  the  accident  occurred  simply  because  he  did 
use  his  hand,  and  not  a  stick,  we  are  compelled  to  say  that 
the  verdict  is  not  sustained  by  the  evidence.  There  is  not 
a  conflict  of  evidence,  but  the  concurring  testimony  of  all 
persons  upon  the  facts  that  bear  upon  th^  real  controversy 
shows  that  the  verdict  is  not  sustained.  In  deciding  this 
we  do  Bot  mean  to  say  that  the  rulings  which  the  court 
made  against  the  plaintiff  as  to  the  admission  of  testimony 
about  using  a  stick  or  using  the  hands  were  right  or  wrong. 
Whatever  testimony  might  have  been  given  upon  that  sub- 
ject was  excluded  by  the  court.  We  decide  the  case  upon 
the  record  as  it  is  here  prebented  to  us. 

This  verdict  will  therefore  be  set  aside,  and  the  judgment 
reversed,  and  the  cause  remanded  to  the  court  of  common 
pleas  for  a  new  trial. 

Judgment  against  the  defendant  in  error  for  costs  on  error. 
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Before  Bentley,  Haynes  and   ScribDer,    JJ. 

J.  L..  AMES  V.  THE  WHEELING  &  LAKE  ERIE  RY.  CO.  et  al 

Sale  of  right  of  way  to  R.  jR.  Co. —  Vendor's  lien  good  as  against 

subsequent  purchasers — 

(1. )  Plaintiff  had  entered  isto  an  agreement  with  the  Railroad 
Co.,  to  avoid  the  vexation  of  legal  proceedings,  to  convey  to 
them  the  right  of  way  through  hie  land  at  a  certain  price  per 
acre,  he  agreeing  to  take  such  purchase  money  in  shares  of  the 
capital  stock  of  the  Railroad  Co.  if  the  same  should  at  the  end 
of  two  years  be  worth  its  face  value,  otherwise  to  be  paid  in 
cash.  The  stock  being  of  no  value  at  tne  end  of  two  years,  he 
demanded  the  cash,*  which  was  refused,  and  suit  brought  to 
enforce  vendor's  lien.  Held,  that  plaintiff  is  entitled  to  a  ven- 
dor's lien,  and  to  enforce  the  same  as  against  subsequent  pur- 
chaseis  of  the  road  under  foreclosure  proceedings  to  which  he 
was  not  a  party. 
Same—Order  for  sale  of  entire  road  proper — 

(2. )  To  enforce  the  venaors  lien,  the  proper  remedy  is  an  order  of 
sale  of  the  reitroad  as  an  entirety.  (Kailroad  Co.  v.  Lewton,  20 
Ohio  St.,  401.) 

Appeal  from  the  Court  of  Ccmmon  Pleas  of  Sandusky 
county. 

Haynes,  J. 

Id  the  oase  of  J.  L.  Ames,  plaintiff,  v.  The  Wheeling  & 
Lake  Erie  Railway  Co.,  defendant,  coming  into  this  court 
upon  appeal,  sundry  pleadings  were  filed  and  leave  finally 
taken  to  file  an  amended  petition,  and  the  oase  fias  been 
heard  on  what  is  called  the  second  amended  petition  and  the 
answers  thereto.  At  the  time  of  the  filing  of  that  petition, 
the  Mercantile  Trust  Co.  was  made  a  party,  and  also  filed 
an  answer. 

The  plaintiff  in  his  petition  sets  forth :  That  the  defend- 
ant railway  company  is  a  corporation  duly  incorporated 
under  the  laws  cf  Ohio  and  owns  and  operates  a  line  cf  rail- 
road running  from  the  county  of  Belmont,  Ohio,  to  the 
county  of  Lucas,  Ohio,  and  gives  a  description  of  the  line. 
It  really  runs  from  the  city  of  Toledo  to  a  point  opposite 
Wheeling  in  Belmont  county.  The  petition  sets  forth  further, 
that  *'At  the  September  term,  1886,  of  the  court  of  common 
pleas  of  Sandusky  county,  Ohio,  beginning  September  l4tb^ 
the  plaintiff,  by  the  consideration  of  said  court  duly  re- 
covered a  judgment  against  the  railroad  company,  in  the 
sum  of  $1,127.18,  debt,and  $41.90  costs,  "and  that  he  had  by 
virtue  of  said  judgment  a  valid  lien  on  said  line  of  railroad, 
and  further,  a  vendor's  lien,  as  found  by  that  court,  to  se- 
cure the  payment  of  said  snm.     He  further  sets  up  that  at 
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the  February  term,  1886, of  the  circuit  ocurt  of  this  county, 
said  judgment  and  decree  was  affirmed  by  that  court.  He 
Bets  forth  further,  that  the  railway  company  purchased  the 
said  line  of  railroad,  right  of  way,  depots  and  platforms  and 
other  structures  on  the  same  on  or  about  June  27,  1886,  and 
that  they  purchased  said  property  with  notice  cf  plaintiff's 
judgment  and  liens  thereon,  and  hjo\d  the  same  subject  to 
plaintiff's  prior  liens  thereon.  He  further  says  that  the 
trust  company,  which  is  a  corporation  duly  incorporated 
under  the  laws  of  New  York,  claim  an  interest  in  or  a  lien 
upon  said  line  of  railroad  and  right  of  way,  depots,  plat- 
forms and  other  structures  on  the  same;  that  plaintiff's 
said  liens  are  the  first  and  best  iieud,and  prior  to  the  lien  of 
the  trust  company. 

The  defendant,  the  railway  company,  filed  an  answer,  in 
which  they  admit  that  the  plaintiff  recovered  a  judgment  at 
the  September  term,  18S5,  against  the  company  for  the 
amount  alleged  in  the  petition,"  but  it  denies  that  the  plain- 
tiff has,  by  virtue  of  said  judgment,  or  otherwise,  any  lien 
whatever,"  as  aDeged. 

It  then  sets  forth  that  on  November  1,  1870,  the  railroad 
company  executed  its  first  mortgage  bonds  and  sold  them,  and 
to  secure  the  same,on  November  1,1879,  executed  a  mortgage 
to  the  Farmers'  Loan  &  Trust  Co.,  as  trustee  upon  its  line 
of  railroad,  and  all  its  appurtenances  and  equipment  and 
everything  belonging  to  it;  that  said  mortgage  was  duly  re- 
corded during  the  year  1880,  and  sets  forth  the  conditions  of 
defeasance.  The  amount  of  the  bonds  was  quite  large,  some 
$8,600,000,  I  beli3ve.  That  the  railroad  company  failed  to 
pay  the  interest  which  became  c  ue  November  1,  1888,  and 
on  July  8,  1884,  the  trust  company  filed  a  bill  ia  the  circuit 
court  of  the  United  States  for  the  northern  district  of  Ohio, 
against  said  railroad  company,  and  that  such  proceedings 
were  had  that  a  sale  was  made  of  the  property  by  the  special 
master  commissioner,  to  Forest,  Day  and  Garrison,  as  trus- 
tees; said  sale  was  confirmed,  and  deed  made  by  Ooodspeed, 
Commissioner,  to  said  trustees.  That  said  deed  was  recorded. 
That  afterwards,  on  June  25,  1886,  said  trustees  deeded 
said  property  to  the  railway  company.  The  defendant  there- 
fore admits  the  purchase  of  said  railroad  by  the  defendant, 
but  denies  that  it  made  said  purchase  with  notice  of  plain- 
tiff's judgment  and  liens,  or  that  it  holds  the  property  sub- 
ject to  any  lien  of  plaintifi*. 

In  reply  to  that,  the  plaintiff  says  that  the  mortgage  given 
to  the  trust  company  was  foreclosed  and  under  the  proceed- 
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ings  in  the  circuit  court  of  the  United  States,  set  out  in  the 
answer  of  the  railway  company,  has  ceased  to  be  a  lien  up- 
on the  property  of  the  said  railway  company.  I  may  say 
in  this  connection  that  it  appears  that  the  plaintiff  was  not 
made  a  party  to  that  suit.  It  is  not  averred  that  he  was, nor 
is  it  denied.  Tne  railway  company  further  answering  to  the 
amended  petition,  by  an  amendment  to  its  answer,  sets  up 
that  there  are  sundry  liens,  one  in  favor  of  the  Central  Trust 
Co.,  of  New  York,  given  by  the  railway  company  April, 
1888,  for  three  millions  of  dollars;  it  declares  that  it  is 
still  a  subsibting  lien  upon  defendant's  railroad.  The  mort- 
gage given  by  the  railroad  company  is  dated  March  1st,  I 
suppose  of  the  same  year,  and  is  a  lien  fcr$2,800,000.  That 
is  the  original  mortgage  I  think.  It  further  sets  up  that 
there  axe  divers  judgments  rendered  against  them  in  differ- 
ent counties  along  the  line  of  the  road,  and  one  of  them  I 
think  in  this  countv. 

The  plaintiff  replies  and  says  that  there  are  no  liens  upon 
the  tract  of  land  sold  by  the  plaintiff  to  the  railroad  com- 
pany prior  to  the  vendor's  lien,  and  he  has  no  knowledge  of 
the  other  matters  and  things  set  forth,and  denies  them. 

The  Mercantile  Trust  Co.  sets  up  its  mortgage  as  executed 
en  July  1,  1886,  afterwards  recorded  in  August,  1886,  and 
prays  that  in  any  action  or  proceeding  in  this  court  the 
rights  of  said  defendant  may  be  preserved,  and  that  it  may 
have  such  relief  as  it  may  be  entitled  to. 

The  case  was  heard  upon  evidence, and  the  evidence  which 
was  put  in  was  principally  record  evidence. 

Briefly,  if  we  have  the  facts  correctly,  the  evidence  shows 
that  the  original  mortgage  was  made  to  the  Farmers'  Loan 
and  Trust  Co.,  November  1,  1879,  and  was  thereafter  record- 
ed in  1880,  early  in  the  winter. 

Next  in  order,  on  July  15,  1881,  Ames  made  a  contract 
for  the  sale  of  this  right  of  way,  giving  the  railroad  com- 
pany permission  to  enter  upon  his  land  to  construct  the 
road,  and,  in  1881,  September  17,  he  executed  a  deed  to  the 
railroad  company.  On  April  17,  1884,  he  filed  his  petition 
to  enforce  his  vendor's  lien,  and  on  November  7,  1886,  he 
took  his  decree.  Meanwhile,  on  July  8,  1884,  the  trustees 
filed  their  petition  to  foreclose  the  mortgage  given  to  the 
Farmers'  Loan  and  Trust  Co.,  in  the  circuit  court  of  the 
United  States,  and,  on  January  18,  1836,  they  took  their 
decree.  On  April  28,  1886,  the  master  commissioner,  Qood- 
speed,  sold  the  road  to  Forest,  O'Day  and  Garrison,  trus- 
tees, and  on  June  22,  1886,  the  sale  was  confirmed    by   the 
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United  States  ooart,aDd  shortly  after  the  deed  wa^  made  and 
recorded  aooordingly.  On  June  25,  1886,  the  trustees  sold 
said  premises  to  the  railway  company,  and  on  October  7th 
the  present  action  was  brought  in  the  court  cf  common 
pleas  of  Sandusky  county,  Ohio. 

On  July  1,  1896,  the  railway  oompany  executed  its  bends 
and  mortgage  to  the  Mercantile  Trust  Co.,  which  was  re- 
corded in  August,  1886.  It  further  appears  by  the  evidence 
introduced  in  the  record  of  the  first  suit  of  Ames  against 
the  railroad  company,  that  the  suit  was  brought  against  the 
railroad  company  alone,  /or  the  purpose  of  enforcing  a  ven- 
dor's lien  upon  the  property  that  had  been  sold  by  Ames  to 
the  railroad  company.  It  further  appears  in  the  record  that 
Ames,  on  July  15,  1881,  executed  a  paper  to  the  railroad 
company  wherein  and  whereby  it  was  agreed  that  in  consider- 
ation of  one  dollar  and  the  desire  to  avoid  vexatious  legal 
proceedings  the  railroad  company  might  locate  and  con- 
struct its  road  on  plaintiff's  premises  describing  them, 
sixty-six  feet  wide,  on  the  line  surveyed  just  north  of  the 
Lake  Shore  and  Michigan  Southern  Railroad's  right  of  way, 
the  oonsideraticu  for  said  land  to  be  two  hundred  dollars 
per  acre  payable  in  the  capital  stock  of  said  company,  said 
stock  to  be  worth  par  at  the  end  of  two  years  or  said  price 
of  said  land  to  be  paid  for  in  cash.  Afterwards,  on  Septem- 
ber 1st,  in  the  same  year,  being  a  month  and  two  days 
afterwards,  Ames  and  wife  executed  a  deed  to  the  railroad 
company  conveying  to  them  that  strip  of  land,  naming  the 
consideration  as  one  thousand  dollars  in  stock  of  the  defend- 
ant company,and  containing  the  other  conditions  mentioned 
as  being  in  the  paper  just  referred  to.  At  the  expiration 
of  two  years,  it  is  averred  that  the  stock  was  of  no  value; 
that  he  tendered  to  the  railroad  company  the  stock  and  de- 
manded the  amount  in  cash  that  the  company  had  agreed 
to  pay  for  the  land,  and  it  was  refused,  and  tteieupon  suit 
was  brought  and  such  steps  taken  in  the  case  that  a  decree 
was  rendered  in  the  court  of  common  pleas,  the  decree  find- 
ing that  there  was  due  to  the  plaintiff  en  account  of  the 
matters  and  things  alleged  the  sum  of  $1,000,  with  interest 
at  six  per  cent,  from  September  25,  1688,  and  that  the  plain- 
tiff was  entitled  to  a  lien  amounting  in  all  to  $1,127.18,  and 
that  said  sum  should  be  declared  a  lieu  on  defendant's  line 
of  railroad  and  right  of  way  through  Ohio.  To  this  finding 
and  judgment  the  defendant  duly  excepted. 

That  case  was  taken  upon  errcr  to  the  circuit  court  of 
this  county,  and  at  the  February  term,  1886,  was  afiirmed 
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Since  that  time  the  supreme  court  affirmed  it  at  length  with- 
cut  report,  and  we  nuderstand  that  a  petition  in  error  baa 
been  filed  and  the  case  is  now  pending  in  the  supreme  court 
of  this  state. 

The  records  have  been  offered  also  of  the  mortgages  to 
Forest,  O'Day  and  Garrison  and  to  the  Mercantile  Trust 
Co. ;  the  deed  of  the  master  commissioner,  Goodspeed,  of 
the  road  to  tlie  railway  company;  the  original  bill  of  com* 
plaint  in  the  United  States  circuit  court  and  the  decree  in- 
the  United  States  circuit  court. 

Upon  this  state  of  facts  it  will  be  seen  that,  as  betweec 
the  plaintiff  and  the  defendant  railroad  company,|the  ques- 
tion of  the  right  of  the  plaintiff  to  recover  and  have  a  lien 
has  been  settled  by  decision  of  the  court  of  common  pleas  of 
this  county  and  affirmed  by  the  circuit  court  of  this  county. 
In  that  suit,  however,  as  I  have  already  stated,  no  other 
parties  were  made  except  the  railroad  company. 

Upon  this  state  of  facts,  the  defendants  make  two  ques- 
tions here  as  to  the  right  of  the  plaintiff  to  have  this  ven- 
dor's lien  upon  this  right  of  way  or  upon  his  land  covered 
by  the  right  of  way,  and  also  his  right  to  have  an  order  for 
the  sale  of  the  property  cf  the  railway  company.  They  also 
make  another  question :  That  the  pr  jper  parties  have  not 
been  made  to  the  suit. 

New,  to  take  these  in  their  order — as  to  the  right  of  the* 
plaintiff  to  maintain  his  action  for  an  order  of  sale  of  the 
property  cf  the  company  for  the  enforcementof  the  vendor's* 
lien  in  this  case,  we  think  the  question  is  practically  settled 
by  the  case  of  Railroad  Co.  v.  Lewton,  20  Ohio  St., 401,  de- 
cided by  the  supreme  court  of  thi^  state,  being  a  case  that 
went  up  from  the  supericr  court  of  Montgomery  county. 

It  will  be  necessary,  in  ordsr  to  have  an  understanding  of 
this  matter,  that  I  read  this  case,  and,  in  passing  thrcugb 
the  reading  of  it,  to  show  the  distinctions  and  the  applica- 
tion of  the  case  to  the  one  at  bar. 

In  that  case  the  defendant,  Lewton,  being  the  owner  of 
the  farm,  entered  into  a  contract  with  the  Dayton,  Xenia 
and  Belpre  Railroad  Company,  in  the  year  1868,  whereby  he 
agreed  *'to  release  to  the  said  railroad  company  the  right  of 
way  and  the  right  to  enter  upon  and  construct  their  road 
through  the  following  lands"  (describing  them).  And  ''for 
and  in  consideration  of  the  right  of  way,  and  the  right  to 
enter  upon  and  construct  said  railroad,  the  said  railroad 
company  agree  to  pay  to  the  said  Henry  Lewton  the  sum  of 
fifteen  hundred  dollars,  as  follows,  viz:  one-third,  $500,  ou 
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or  before  ocmmeDoing  work  on  said  lands;  one-third,  $500, 
in  two  years  after  the  payment  of  the  first  payment,  with  in- 
terest ;  and  also  to  make  a  road  crossing  and  two  cattle 
guards  at  or  near  station  600,  and  one  cattle  guard  at  the 
west  end  of  said  farm,  and  also  to  make  a  culvert  or  bridge 
crossing  at  a  branch  at  station  615  large  enough  for  wagon 
track."  Those  are  the  material  points  so  far  as  this  case 
is  concerned.  No  deed  was  ever  made  for  the  right  of  way 
to  the  railroad  company.  The  railroad  company  entered  up- 
on the  lands  of  the  plaintiff  under  that  agreement  and  con- 
structed its  railroad.  '*In  November  1857" — which  would 
be  four  years  afterwards — ''the  defendant  in  error  recovered 
a  judgment  against  the  railroad  company  for  a  balance  of 
the  purchase  money.  And  in  March,  1858,  in  the  same  ac- 
tion, a  further  judgment  for  $500  for  the  failure  cf  said 
company  to  construct  its  road  in  the  manjuer  provided  in 
the  contract."  (That  is  tc  say,  I  suppose, the  cattle  guards 
and  culverts  or  bridges,  as  the  comx)any  had  agreed  to  do. ) 
^'These  judgments  have  never  been  paid.  The  said  right  of 
way  has  not  been  conveyed  otherwise  than  by  said  instru- 
ment. In  January,  1855,"  (nearly  two  years  before  the 
suit  was  commenced) ''said  railroad  company  executed  a 
mortgage  on  said  railroad  to  plaintiff  in  error,  Charles  W. 
Rockwell,  trustee,  to  secure  the  payment  of  five  hundred 
bonds  for  $1,000  each.  Rockwell  at  the  time  had  no  actual 
notice  that  plaintiff's  claim  had  not  been  paid."  (The com- 
pany had  taken  possession  in  1858,  and  executed  this  mort- 
gage in  1855.)  "In  October,  1865,  Rockwell  obtained  a  de- 
cree upon  said  mortgage  for  the  sale  of  the  railroad;  and 
in  .January,  1866,  the  same  was  sold  on  said  decree  to  the 
Little  Miami  and  Columbus  and  Xenia  railroad  companies 
^also  plaintiffs  in  error)  for  a  sum  of  money  iusuffisient  to 
discharge  the  mortgage  liens.  This  sale  was  confirmed  and 
the  purchasers  put  in  possession." 

"The  defendant  in  error  was  not  a  party  to  said  action  to 
foreclose,  nor  had  he  any  actual  knowledge  of  the  pendency 
of  the  action."  (In  that  respect,  he  stood  in  the  same  posi- 
tion that  Ames  stands  in  relation  to  the  Wheeling  and  Lake 
Erie  Railway — the  only  practical  difference,  so  far,  is  that 
Ames  had  made  a  deed  while  Lewtou  had  not. ) 

"In  April,  1868,  the  defendant  in  error  obtained  a  decree 

of  the  amount  due  him  on  said  judgment,  and  in  default  of 

«uch  payment,  for  the  sale  of  said  railroad,  with  its   rights, 

privileges  and  franchises  fcr  the  purpose   of   satisfying  said 

judgment.     In   this  decree,  or  prior  thereto,  the  court  did 
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not  find  the  amouDt  due  on  eaid  mortgage,  nor  settle  any 
questions  of  priority,  etc. "  (April  '68,  was  after  the  exeouticn 
of  the  mortgage— 'three  years — aud  after  the  sale  to  thu 
Little  Miami  Railroad.)  '*This  is  the  judgment  or  decree 
sought  to  be  reversed  in  this  proceeding.  The  several  errcrs 
assigned  by  plaintiff  in  error  may  be  embraced  in  Itiis 
general  question — Did  the  court  below  err  in  rendering  said 
decree  upon  the  loregoing  state  of  facts?  Several  proposi- 
tions, however,  are  embraced  and  must  be  answered  separ- 
ately. 

*'  L  Was  the  defendant  in  error  entitled  to  the  relief  decreed 
to  him?  What  is  the  nature  of  the  case  made  by  him?  The 
property  ordered  to  be  sold  includes  an  easement  of  the  right 
of  way  of  the  Dayton,  Xenia  and  Belpre  Railroad,  over  the 
lands  of  the  defendant  in  error;  and  his  claim,  in  part  at 
least,  was  for  unpaid  purchase  money  for  that  easement. 
A  purchaser  of  realty  ought  not  to  enjoy  the  estate  pur- 
chased without  paying  for  it;  therefore,  in  equity,  the  ven- 
dor has  a  lien  upon  the  property  sold  for  the  payment  cf  the 
purchase  money."  (The  legal  title  having  been  conveyed  by 
Ames,  he  would  come  technically  under  what  is  called  a 
vendor's  lien.)  **It  may  be  that  this  equity  of  the  defend- 
ant in  error  is  not  technicallv  what  is  called  a  ^'vendor's 
lien,"  inasmuch  as  the  legal  title  has  not  been  conveyed  by 
him  to  the  purchaser.  It  is,  however,  at  least,  as  strong  a 
hold  upon  the  property  sold  as  the  lien  of  a  vendor  after 
title  conveyed ;  for  here  not  only  is  an  equity  retained  by 
the  vendor  in  the  property  sold  to  the  extent  of  the  unpaid 
purchase  money,  but  the  legal  title  is  also  retained  by  him 
as  additional  security. 

*'It  cannot  be  said  in  that  case,  'that,  from  the  nature 
and  objects  of  this  sale,  the  vendor  did  not  intend  to  rely 
upon  tho  thing  sold  as  security  for  his  payment.'  Retain- 
ing the  legal  title  is  very  strong  if  not  conclusiv«  evidence 
that  he  did  intend  to  rely  upon  it  as  security.  The  presump- 
tion, however,  in  all  cases,  even  where  the  vendor  conveys 
the  legal  title,  is,  that  he  intends  to  reJy  upon  the  property 
sold  as  security.  And  beforw  his  abiLndcnment  or  waiver  of 
such  security  can  be  found  it  must  be  shown  that  he  did  not 
intend  to  rely  upon  it. 

"Nor  will  it  do  to  say  that  *the  difficulty  in  determining 
the  priorities  of  such  liens,  or  in  executing  decrees  in  such 
cases, '  is  evidence  of  an  intention  of  the  vendor  to  waive 
his  lien.  If  such  a  lien  can  be  enforced  at  all,  the  presump- 
tion that  the  vendor  intended  to  rely  upon  it  is  not  weaken- 
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ed  by  the  difBoulties  in  the  way,  and  if  a  oourt  of  chancery 
could  find  no  means  of  adjusting  co-existing  liens  or  equit- 
ies of  this  kind,  or  of  enforcing  the  sale  of  such  property  to 
satisfy  them,  the  only  inference  would  be,  that  the  vendor 
has  been  disappointed  in  his  expectations.  But  whether  a 
court  of  equity  has  power  to  decree  and  means  tc  execute 
its  decrees  in  such  cases,  are  the  ultimate  questions  in  this 
case  and  not  preliminary  ones,  the  solution  of  which  may 
aid  us  in  working  oat  a  conclusion."  (That  is  to  say — he 
has  his  right  of  Hpd,  and  the  question  whether  it  can  be 
worked  out,  or  not,  is  a  question  for  the  court  afterwards. ) 

'*We  can  see  no  insurmountable  difficulties  in  sustaining 
and  executing  the  decree  in  this  case,  whether  it  be  regarded 
as  a  decree  enforcing  a  specific  lien  upon  the  property,  cr  a 
decree  compelling  the  specific   performance  of  the  contract. 

''2.  That  a  vendor's  lien  is  applicable  to  the  sale  of  an 
easement  in  land  is  not  in  terms  denied  by  counsel  for  plain- 
tiffs in  error,  and  we  see  no  good  reason  ^by  such  a  lien 
may  not  attach  against  an  easement  as  well  as  any  other 
interest  in  land. 

**8.  The  judgment  for  damages  for  not  'constructing  the 
road  in  the  manner  provided  for  in  the  contract,  is  as  much 
the  price  of  the  interest  sold  to  the  railroad  company,  as 
was  the  $1,500  agreed  to  be  paid  in  money.  The  only  differ- 
ence is  that  the  amount  of  cash  was  ascertained  and  agreed 
upon  by  the  parties,  while  the  amount  cf  the  damages  was 
not  ascertained  until  judgment.  Both  sums  arose  in  con- 
tract, and  constituted  the  compensation  the  vendee  was  to 
return  to  the  vendor  for  the  interest  purchased. 

**4.  Having  fcund  the  amount  of  purchase  money  due  the 
plaintiff  below,  as  a  predicate  for  the  decree  of  sale,  in  de- 
fault of  the  payment  thereof,  it  was  not  error  in  the  court 
below  to  decree  the  sale  before  finding  the  amount  due  upon 
the  mortgage  lien  of  Rockwell  and  determine  the  priority  of 
the  liens.  In  such  matters  there  is  a  discretion  in  tne  court, 
and  we  cannot  say  that  suoh  discretion  was  abused    in  this 


case. 


5.  The  defense  by  Rockwell,  the  Little  Miami  and  Colum- 
bus and  Xenia  railroad  companies  that  they  are  innocent 
purchasers  for  a  valuable  consideration,  and  without  notice 
of  the  right  of  the  defendant  in  error,  cannot  avail  them. 

**The  fact  that  defendant  in  error  retained  the  legal  title 
to  the  right  of  way  sold,  was  sufficient  to  put  them  upon  in- 
quiry. They  and  each  of  them  had  conptractivy  untice  of 
the  legal  title.   And  had  they,  as  prudent  persons,  made  the 
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inquiry  as  suggested  by  the  state  of  the  legal  title,  they 
would  have  come  to  the  knowledge  cf  the  lights  of  the  de- 
fendant in  error. 

''6.  The  defendant  in  error  was  in  no  wiseafieoted  by  the 
sale  under  the  mortgage.     He  was  not  a  party  to  that  suit. 

**7.  The  last  question  we  propose  to  ocnsider  is  one  of 
greater  difficulty. 

*'The  court  below  decreed  the  sale  of  the  whole  of  the  Day- 
ton, Xenia  and  Belpre  Kailroad  (which  at  the  time  was  be- 
ing used  as  a  public  highway)  to  satisfy  a  specific  lien  of 
the  defendant  in  erroi  upon  a  section  of  the  right  of  way. 
Is  such  decree  erroneous?"  (When  they  say  it  was  used  as  a 
public  highway,  we  of  course  understand  it  that  it  was  used 
for  a  railroad. ) 

''The  rights  of  the  public  must  not  be  ignored;  and  it  is 
the  right  of  the  public  that  this  highway  be  maintained.  It 
was  by  and  through  the  exercise  of  its  power  of  eminent  do- 
main that  it  was  established.  And  we  take  it  that  the  right 
of  the  public  to  maintain  the  higwhay  is  paramount  to  the 
right  of  the  defendant  in  error  to  destroy  it.  To  sell  the  sec- 
tion of  the  right  cf  way  over  the  lands  of  the  defendant  in 
error,  and  separate  its  use  from  the  line  of  the  road  would 
destroy  the  highway.  Hence  to  have  decreed  a  sale  of  this 
fraction  of  tho  road  or  right  of  way,  would  have  been  erron- 
eous. The  public  having  delegated  to  the  Dayton,  Xenia 
and  Belpre  Railroad  Co.  the  power  to  exercise  the  right  of 
eminent  domain  in  the  establishment  of  this  highway,  the 
company  had  power  to  obtain  the  right  of  way  for  its  road 
in  two  modes — by  condemnation  and  prepayment  of  com- 
pensation under  the  right  of  eminent  domain,  or  by  contract 
with  the  owners  of  the  laud,  upon  such  terms  as  might  be 
agreed  upon.  In  Lewtou's  case  the  latter  mode  was  resorted 
to,  and,  by  the  terms  of  the  contract,  a  right  to  enter  upon 
the  land  and  construct  the  read  before  the  payment  of  com- 
pensation was  secured ;  and  yet  that  compensation  was  se- 
cured to  Lewton  by  an  equitable  lien  upon  the  easement 
thus  obtained  by  the  compay.  And  justice  requires  that 
this  security  shall  be  applied  to  the  satisfaction  of  Lewton 's 
claim.  Can  it  be  done?  The  difficulty  is  apparent  rather 
than  real.  The  public  has  and  can  have  no  right  which 
springs  from  an  act  of  injustice  to  the  defendant  in  error. 
Its  only  right  is  to  preserve  the  continuity  of  the  road,  of 
the  line  of  public  travel  and  transportation.  And  this  right 
is  well  subsrirved,  if  the  ownership  and  management  of  the 
hishwav  be  in  fhe  hands  of  one  party  as  another  Hence  the 
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publio  has  dc  interest  impaired  by  a  sale  of  the  whole  lioe. 

*'We  have  seen  that  the  Little  Miami,  and  Gclumbas  and 
Xenia  Railroad  Companies  and  Rockwell,  stand  in  the 
shces  of  the  Daytcn,  Xenia  and  Belpre  Railroad  Cc.  And 
what  shall  be  said  of  the  rights  of  the  latter?  Has  it  a  right 
to  retain  the  property  cf  the  defendant  in  error  withcat 
paying  for  it? 

^'Having  obtained  the  possession  of  this  property  from  the 
defendant  in  error,  under  a  promise  to  pay  for  it,  the  Day- 
ton, Xenia  and  Belpre  Railroad  Cc.  may  not  so  blend  and 
mix  it  with  uther  property  of  its  own  as  to  constitute  a  great 
and  indivisible  highway,  and  then  be  permitted  in  equity  tiy 
say  to  the  defendant  in  error,  'this  property  upon  whiob 
you  had  and  have  a  specific  lien,  had  become,  by  v^y  act,  » 
part  of  a  highway  which  the  public  bas  an  interest  in  main* 
taining,  and  because  the  withdrawal  of  your  part  from  the 
common  use  would  defeat  the  public  right,  therefore  you 
may  not  enforce  your  lien.' 

''On  the  ether  hand,  because  a  part  may  not  be  sold  on  ao-^ 
count  of  the  paramount  right  of  the  public  to  keep  the  high- 
way intact,  a  necessity  arises,  in  order  that  justice  may  be 
dene  to  the  defendant  in  error,  to  decree  the  sale  of  the 
whole  line  of  the  road  to  satisfy  his  lien.  And  this  is  the 
only  mode  in  which  the  rights  and  interests  of  other  parties, 
either  as  owners  or  lien-holders  upon  the  road,  can  be  pro- 
tected and  their  property  or  security  saved  from  absolute 
destruction. 

**The  doctrine  of  this  case  is  supported  by  Walker  v.  Rail- 
way Co.,  12  Jurist,  N.  S.  pt.  1,  page  18.  See  also  2  Story 
on  Equity  Jurisdiction,  by  Redfield,  460,  and  88  Vermont^ 
811."     The  justices  concurred. 

Now, is  there  anything  in  the  case  at  bar  that  should  take 
it  out  of  the  doctrine  laid  down  by  the  supreme  court  in  the 
case  which  I  have  just  read?  There  are  some  points  of  dif- 
ference in  the  two  cases.  First,  as  I  have  already  said,  the 
legal  title  had  been  conveyed  by  Ames  to  the  railroad  com- 
pany; but  it  has  been  held  by  this  court,  as  formerly  con- 
stituted, that  that  purchase  price  was  a  vendor's  lien,  or 
that  the  plaintiff  had  a  lien  in  the  nature  of  a  vendor's  lien^ 
or  a  vendor's  lien  properly — upon  the  land  so  sold,  and  with 
that  judgment,  under  the  authorities  and  under  the  author- 
ities in  this  case,  we  are  satisfied.  We  think  there  should  be 
no  question  that  Ames  has  the  right  to  enforce  his  vendor'a 
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lien  upon  the  premises  that  he    conveyed    to    the  railroad 
company. 

The  point  in  made  that  because  in  the  deed  there  was  a 
provision  made  that  the  stock  should  be  worth  a  certain 
sum  in  the  period  of  two  years,  that  that  became  simply  » 
personal  covenant  on  the  part  of  the  railroad  company;  but 
xve  think  upon  the  contract  of  sale  and  upon  the  deed  made 
under  that  contract  of  sale,  that  the  company  had  agreed  to 
pay  the  sum  oi  one  thousand  dollars — or  whatever  the  sum 
named  is — when  the  deed  was  made;  that  it  had  the  right  to 
and  under  the  contract  did  turn  out  certain  stock,  but  it 
was  the  agreement  in  substance  between  the  parties  that  be 
was  to  have  the  twelve  hundred  dollars ;  the  stock  was  taken, 
and  if  that  was  worth  the  face  of  it  at  the  end  of  two  years, 
that  was  to  be  in  satisfaction  of  the  considvration  paid,  and 
if  not,  then  their  obligation  should  still  remain  to  pay  the 
sum  they  agreed  to  pay  for  the  laud,  aud  that  the  plaintiff 
had  the  right,  under  the  principles  of  law  laid  down,  to^lock 
to  his  lien  upon  the  land  for  his  payment  and  that  it  de- 
volved upon  the  railroad  company, as  stated  in  Railroad  Co. 
V.  Lewton,  supra,  to  show  that  he  did  not  intend  to  rely  up- 
on that  and  allow  the  company  to  have  his  laud  exempt 
from  the  vend  Dr's  lien.  Having  this  vendor's  lien  upon  the 
land  h<)  had  sold,  the  quesstiou  is  whether  or  not  that  lien 
has  been  cut  off  by  any  proceedings  had  in  the  case. 

It  appears  that  the  first  mortgage  made  upon  the  property 
was  made  almost  immediately  upon  tht^  laying  out  of  the 
!iine;  it  was  made  before  the  railroad  company  had  obtained 
this  right  of  way,  either  by  contract  or  by  deed;  and  the 
question  is  made  here  whether  or  not,  having  purchased  the 
land,  it  should  not  have  passed  under  the  mortgage  in  such 
a  manner  that  the  property  would  be  exempt  in  the  hands 
of  the  mortgagee  and  the  purchaser  under  him,  from  a  ven- 
dor's lien. 

We  arn  very  clearly  of  the  opinion  that  the  mortgagee  in 
that  case  stood  in  the  shoes  of  the  Wheeling  and  Lake  Erie 
Railroad  Co. ;  that  when  the  deed  was  taken  to  that  land  it 
was  taken  subject  to  this  vendor's  lien;  that  the  person  who 
held  the  prior  mortgage  had  no  greater  interest  or  right  in 
the  property  than  the  Wheeling  and  Lake  Erie  Railroad  Co., 
and  as  the  railroad  company  held  it  subject  to  the  vendor's 
lien,  the  mortgagee  held  it  in  the  same  manner. 

Ames  was  not  made  a  party  to  the  proceeding  for  sale  un- 
der that  mortgage,  and  his  rights  were  not  cut  off  by  it.  He 
stood  in  the  same  position  as  if  a  sale  had  not  been  made. 

It  is  said  also  that  the  railway  company  when  they  be- 
.oame  the  purchasers  of  the  property  took  the  property  free 
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from  the  vendor's  lien  upon  the  property;  but  the  parties 
who  made  that  purohase^made  it  after  the  original  enit  was 
brought  against  the  railroad  company  to  enforce  the  ven- 
dor's lien ;  that  matter  was  a  matter  pending  at  that  time  be- 
tween plaintiff  and  the  railroad  company,  and  it  was  bound 
in  making  its  purchase  to  know  what  the  rights  of  the  plain- 
tiff were  under  that  decree.  We  think  it  was  bound  also  by 
the  deeds  which  had  been  filed  to  know  that  in  case  the  con- 
sideration was  ]jot  paid,  the  plaintiff  would  have  a  vender's 
lien  upon  the  property,  and  that  the  Wheeling  and  Lake 
Erie  Railway  Cj.,  without  question,  took  ths  land  subject 
.to  the  vendors'  lien  of  the  plaintiff. 

Discussion  has  been  had  as  to  how  far  the  plaintiff  should 
have  a  lien  upon  this  railwav  company.  We  think  there 
can  be  no  question  under  this  decision  in  Railroad  Co.  v. 
Lewton,  supra,  that  the  plaintiff  is  entitled  to  a  decree  for 
the  sale  of  the  ri^ht  of  way  of  the  company,  and  that  that 
sale  would  cover  whatever  rights  the  railway  company  have 
in  the  right  of  way. 

In  speaking  of  this  vendor's  lian,  so  far  as  this  court  is 
concerned,  we  shall  make  the  vendor's  lien  applicable  only 
tn  the  property  conveyed  to  the  railroad  company  by  Ames; 
but,  in  order  tu  enforce  that  lien,  under  the  principles  laid 
down  in  Railroad  Co.  v.  Lewton,  supra,  and  as  a  matter  of 
necessity,  an  order  must  be  taken  for  the  sale  of  the  whole 
of  the  right  of  way  of  the  road,  and  so  far  as  that  is  con- 
cerned, a  decree  will  be  taken  for  the  amount  due  and  an 
order  of  that  kind  entered. 

A  second  question  has  been  made  as  to  the  parties  to  this 
suit.  It  will  be  seen  that  in  milking  this  decree  we  do  not 
find  the  amount  that  is  due  to  the  Mercantile  Trust  Com- 
pany. It  is  also  claimed  that  there  are  some  persons  who 
have — perhaps  in  this  couuuty — some  judgments  said  to  be 
liens  upon  portions  of  the  road.  Under  the  authority  of  the 
decision  in  Railroad  Co.  v.Lewtcn,  supra,  we  do  not  deem  it 
necessary  to  find  the  amount  that  may  be  due  tc  the  Mer- 
ohantile  Trust  Company,  cr  to  any  other  persons  who  are 
lienbolders  at  this  time.  The  sale  will  be  made  and  the 
money  brought  inio  court  with  the  right  reserved  to  th^ 
Mercantile  Trust  Company  to  find  the  amount  due  to  it  and 
to  marshal  the  respective  liens  of  the  parties.  If  parties 
have  judgments,  they  may  be  brought  in  and  made  parties 
to  the  suit  prior  to  the  time  when  the  respective  rights  of 
the  parties  to  the  suit  are  settled. 

A  decree  may  be  entered  in  accordance  with  the  sugges- 
tions that  have  been  made. 

Richards  &  Heffner.toT  Plaintiffs.  J.M,Lemmony  for  Ry.Co. 
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(Sixth  Circuit  —Lucas  Co.,  O.p  Circuit  Court.) 

Before   Haynee,  Soribner  aod  Parker,  J  J. 

VICTOR  GLADIEUX  v.  THE  ST.  LOUIS  PARISH, OP  TOLEDO, 

OHIO. 


Action  at  law—Cross-petition  setting  up  equitable  cause  of  action 

—Right  to  appeal— 

(1).  Where  plaiDtifF  brings  an  action  to  recover  balance  due  on  a 
building  contract,  and  defendant  in  its  answer  admits  some  of 
the  allegations  of  the  petition  and  denies  others,  and  by  way  of 
cross- petition  asks  for  reformation  of  the  contract  aod  for  dam- 
ages for  non-complianoe  with  its  terms,  and  the  case  is  tried 
to  a  jury  and  a  verdict  rendered  for  the  plaintiff,  the  defendant 
will  have  a  right  to  appeal  the  case  on  the  equitable  cause  of 
action  set  up  in  its  cross-petition.  But  the  appeal  would  not 
open  up  the  law  matter  that  was  submitted  to  be  tried  by  a 
jury;  if  the  appeal  takes  up  anything,  it  taRes  up  only  the 
equitable  matters  outside  of  the  law  cljaims  which  ^have  been 
submitted  and  tried. 
Equitable  cause  of  action  insufficiently  set  out — Right  to  amend  tn 

appellate  court — 

(2).  A  party  may  set  out  an  equitable  cause  of  action  in  his  peti- 
tion or  in  his  cross-petition;  and  if  he  fail  to  insert  all  the 
material  allegations  essential  to  such  cause  of  action,  neverthe- 
less, if  the  complaint  be  of  an  equitable  nature,  he  may  appeal 
and  in  an  appellate  court  obtain  further  leave  to  amend  and 
perfect  the  allegations  of  his  petition. 


Soribner,  J. 

The  cane  of  Victor  Olgdieux  against  the  St.  Louis  Parisb 
of  Toledo,  Oh'c,  et  al.,  is  before  us  on  motion  submitted  by 
the  plaintiff  to  dismiss  tha  appeal  in  this  court  by  the  de- 
fendants. 

The  action  below  was  brought  upon  a  building  contract 
entered  into  between  the  ohuroh  and  the  plaintiff  for  the 
erection  of  a  oeitain  structure  described  in  the  petition. 

The  plaintiff  avers  his  full  performance  of  the  oontraoty 
and  alleges  the  contract  price  of  four  thousand  dollars,  of 
which  three  thousand  dollars  have  been  paid,  leaving  still 
due  a  thousand  dollars;  also  the  sum  of  $19.85,  which  is  al- 
l<)ged  as  due  to  the  plaintiff  for  building  a  sidewalk,  accord- 
ing tc  the  agreement  entered  into  between  the  parties. 

The  defendants,  answering  in  the  case,  set  out  certain  ad- 
missions of  some  of  the  immaterial  allegations  of  the  peti- 
tion, but  deny  all  the  other  allegations  not  specially  admit- 
ted. 

Then,  by  way  of  cross-petition,  and  further  answering  to 
the  petition,  the  defendants  say,  that  on  or  about  July  22, 
1892,  they  entered  into  a  contract  in  writing  with  the  plain- 
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tiff  in  this  oase  for  the  ereotioD  and  completion  of  a  two- 
fitory  briok  residenoe  od  the  real  estate  in  the  petition  de- 
scribed for  the  agreed  sum  of  four  thousand  dollars  and  ao- 
Gording  to  Bpecificatiuud  and  plans  referred  to  in  the  written 
contract,  of  which  a  true  copy  is  hereto  attached  and  made 
part   thereof,  marked  **fixhibit  One." 

Defendants  further  eay  that  there  was  drawn  up  by  said 
plaintifT,  or  his  amanuensis,  and  that  it  was  n  part  of  said 
contract  tu  be  reduced  to  writing,  that  the  plaintiff  should 
forfeit  the  sum  of  two  dollars  per  day  for  each  and  every  day 
after  October  15,  that  said  house  should  remain  unfinished 
and  uncompleted;  and  that  said  plaintiff,  for  the  purpose 
of  deceiving  said  defendants,  omitted  or  caused  tc  be  omit- 
ted from  said  written  contract  the  agreed  provision  or  con- 
dition to  finish  said  contract  work  by  October  15,  1892.  under 
a  forfeiture  of  two  dollars  for  each  and  every  day  th(   eafter. 

These  answering  defendants  say  that  plaintiff  agreed  to 
finish  said  building  on  or  before  Octcber  15,  1892,  under  a 
penalty  as  aforesaid  and  that  he  failed  to  Gnish  the  building 
and  the  same  is  not  completed,  all  to  their  damage  in  the 
sum  of  $450. 

Defendants  further  say  that  the  plaintiff  agreed  to  ccn- 
struou  said  house  in  a  workmanlike  manner,  according  to 
specificaticns  here  annexed,  but  that,  in  disregard  of  his 
said  obligation,  under  the  directions  of  said  specifications, 
he  has  failed  and  refused  to  comply  with  the  same  in  his: 
And  then  there  are  pointed  uut  numerous  imperfections  and 
failures  of  performance  on  th«  part  of  the  plaintiff,  as  is 
claimed  bv  the  deferdants,  to  the  number  of  17 — more  than 
17  i^  number  in  point  of  fact.  And  in  many  other  regards 
plaintiff  has  failed  to  comply  with  the  said  plans  and  speci- 
fications of  the  contractual!  to  the  damage  cf  the  defendants 
in  the  sum  of  $600.  Wherefore  these  answering  defendants 
pra}  that  said  contract  in  said  petition  set  forth  and  there- 
to annexed  be  reformed  as  to  the  provision  for  the  penalty 
of  two  dollars  a  day  for  failure  to  complete  the  building  by 
October  15,  1892,  and  for  judgment  against  the  plaintiff  in 
the  sum  cf  $1050,  and  of  their  costs  herein  expended. 

The  plaintiff  replies  denying  the  allegations  of  the  answer, 
especially  the  allegation  of  fraud  in  the  omission  of  some  of 
the  alleged  stipulations — as  to  the  stipulated  damage  for  de- 
fault in  the  completion  of  the  work;  also  the  allegation  re- 
lating to  the  imperfections  in  the  work. 

Upon  these  pleadings  the  case  went  to  trial  before  the 
court  of  common  pleas  and  a  jury  having  been  empaneled  to 
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try  the  is&ues  entered  into  or  made  up  between  the  partiee. 
The  jury  found  a  verdict  for  the  plaintiff  for  the  substan- 
tial amount  of  his  claim.  Thereupon  the  court  made  an  en- 
try in  which  this  language  appears:  *'And  thereupon  in 
accordance  with  the  verdict  of  the  jury  duly  rendbr^d  in 
this  action  the  court  find  there  is  now  due  (so  much  money) 
and  rendered  judgment  thereon." 

A  bond  to  perfect  appeal  having  been  filed,  it  was  duly 
transferred  to  the  clerk  of  this  court,  and  the  plaintiff  filed 
hie  motion  to  dismiss  appaal  on  the  ground  that  the  case  is 
one  in  which  neither  party  was  entitled  to  demand  a  trial  by 
jury;  that  a  jury  was  demand»id  to  try  the  case,  and  that 
therefore  neither  party  has  a  right  to  appeal.  It  is  upon  that 
motion  that  the  case  has  been  heard. 

As  I  have  stated,  the  plaintiff  does  not  demand  personal 
judgment  in  the  case.  He  sets  up  the  fact  constituting  his 
claim  against  the  defendants,  and  the  petition  proceeds: 
*' Wherefore,  plaintiff  prays  that  an  account  may  be  taken 
cf  the  amount  due  him  upon  said  claim,  and  that  the  same 
may  be  declared  a  first  lien  on  said  lot,  and  that  the  liens 
thereon  may  ])e  marshalled  and  said  lot  sold,  and  hi$  said 
claim  with  intereat  thei'eon  paid  from  the  proceeds  of  said 
sale,  and  for  such  other  and  further  relief  as  he  may  be  en- 
titled to,"  etc. 

Manifestly  there  is  here  no  claim  for  personal  judgment; 
nothing  which  would  entitle  the  plaintiff  tc  demand  a  trial 
by  jury. 

The  answer,  as  has  been  shown,  alleges  fraudulent  con- 
duct en  the  part  of  the  plaintiff,  taking  issue  with  certain 
allegations  in  the  petiticn  as  to  the  performance  cf  work. 
The  defendant  alleges  that  the  plaintiff  perpetrated  a  fraud 
upon  the  defendants  in  this:  That  the  contract  was  drawn 
by  plaintiff;  that  it  was  a  part  of  the  contract  and  was  to 
be  reduced  to  writing,  that  said  plaintiff  was  to  pay  to  .these 
defendants  the  sum  of  two  dollars  per  day  for  each  and  every 
day  after  October  15,  1892,  that  said  house  should  remain 
unfinished  and  uncompleted:  and  that  said  plaintiff  pur- 
posely, and  to  deceive  th^se  defendants,  omitted  or  caused 
to  be  omitted  from  said  contract  the  agreed  provision  or 
condition  to  finish  said  contract  work  by  October  15,  1892, 
under  penalty  an  forfeiture  of  two  dollars  per  day  for  eacsh 
and  every  day  cf  delay  after  that  time.  And  the  defendants 
allege  damage  to  the  extent  cf  some  $450. 

New,  it  appears  by  the  ruling  of  the  supreme  court  in  the 
case  of  Ellsworth  v.  Holoomb,  28  Ohio  St.,    66 — at  least   it 
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was  referred  to  in  the  argument,  that  pleadings  containiDg 
allegations  of  that  kind,  if  th3  facts  are  suflioient  to  make 
a  oase  of  frand,  or  present  such  a  oause  of  action  within  the 
original  or  any  oross-petition,  it  is  appeala})le  to  the  ap- 
pellate oourt. 

In  the  oase  of  Ellsworth  v.  Holoomb,  supra,  the  first  par- 
agraph of  the  syllabus  reads  as  follows: 

*' Where  a  plaintiff  l)rings  an  action  for  the  reformation 
of  a  written  oontraot,  and  at  the  same  time  asks  for  a  money 
judgment,  to  which  he  would  be  entitled  only  in  the  event 
of  his  obtaining  the  equitable  relief  sought;  and  the  only 
issue  of  fact  made  by  the  pleadings  is  on  the  right  to  such 
equitable  relief,  neither  party  has  a  right  to  demand  that 
such  issue  shall  ba  tried  by  a  jury." 

Hare  the  defendants  in  their  cross-petitinn  pray  for  a  re- 
formation of  the  contract  in  the  particular  which  I  have  re- 
ferred to, and  they  ask  that  judgment  may  be  rendered  upon 
the  contract  as  reformed  and  the  damages  they  have  sus- 
tained in  consequence  of  the  failure,  as  alleged  by  them,  on 
the  p^rt  of  the  plaintiff  to  comply  with  the  terms  of  the 
contract  in  the  particular  there  complained  of,  and  the  al- 
legations of  the  cross-petition  in  this  regard  are  not  suffic- 
ient to  make  a  case  clearly,it  seems  to  us,  and  under  the  rul- 
ing of  the  court  in  the  case  of  Ellsworth  v.  Holcomb,  supra, 
the  parties  defendant  would  have  the  right  to  appeal  from 
the  judgment  ur  finding  against  them  as  the  issue  was  made 
here  in  regard  to  this  particular  matter  complained  of. 

It  is  quite  questionable  whether  or  not  the  facts  alleged 
in  this  cross-petition  in  this  regard  are  suffisient  to  make  a 
oase.  It  is  alleged  that  the  cross-petitioners  were  ignorant 
of  the  fact  that  this  omission  was  made  and  that  the  plain- 
tiff failed  to  insert  the  provision  which  was  agreed  upon  and 
in  some  other  respects  the  petition  seems  tc  l)e  somewhat  de- 
fective in  that  regard;  but  we  do  not  think  that  these  omis- 
sions or  defects  would  deprive  a  party  of  his  right  to  appeal. 

A  man  may  set  out  or  undertake  to  set  cut  an  equitable 
cause  of  action  in  his  petition  or  in  his  cross-petilicn;  he 
may  fail  to  insert  all  the  niaterial  allegations  that  are  es- 
sential'to  such  cause  of  action;  nevertheless,  if  the  com- 
plaint be  of  an  equitable  nature,  he  may  appeal,  and  in  an 
appellate  court  obtain  further  leave  to  amend  and  perfect 
the  allegations  of  his  petition. 

This  appears  in  the  ruling  of  the  court  found  in  the  case 
of  Grant,  etc.,  v.  Ludlow's  A.dmr.  etal.,  8  Ohio  St.,  1,  81, 
82,  where  the  oourt  say: 
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*'Like  a  oause  appealed  into  the  district  court  from  the 
court  of  commoD  pleas,  wo  take  up  the  case  at  the  point 
where  it  stood  when  reserved;  and,  as  in  cases  of  appeal, 
have  the  same  control  ever  the  subject  matter  of  the  action, 
the  pleadings,  and,  if  necesssary,  the  issuing  and  service  of 
process,  and  the  final  determination  of  the  case,  as  the  dis- 
trict court  could  have  exercised,  had  that  court  retained  it 
for  final  adjudication." 

And  further,  the  court  say: 

*'But  it  not  unfrequently  happens,  especially  in  equity 
cases,  that  facts  and  allegations  necessary  to  determine  the 
subject  matter  of  the  original  cause  of  action,  and  depend- 
ent upon,  and  growing  out  of  the  original  causes  of  action, 
have  been  omitted  in  the  pleadings  below,  or  the  cause  of 
action  is  imperfectly  stated.  Such  amendments  have  been 
heretofore  allownd  on  appeals  in  this  state;  and  when  the 
collateral  facts,  in  equity  suits,  made  it  necessary  to  bring 
a  new  party  before  the  court,  it  has  ])e9n  allowed.  Such 
amendments  are  madn  for  the  purpose  uf  settling  and  fully 
determining  the  cause  of  action  appealed." 

Applying  this  doctrine  to  the  language  of  the  cross-peti- 
tion under  consideration  here,  that  if  the  allegations  are 
not  sufficiently  clear  to  make  an  equitable  cause  for  relief, 
that  upon  an  amendment  of  the  cross-p«tition  such  allega- 
tions may  be  supplied,  if  the  party  desires  to  supply  them, 
and  that  if  he  be  able  to  make  good  averments  in  his  cross- 
petition  in  respect  to  the  alleged  fraud  in  omitting  a  material 
condition  from  the  contract,  he  is  entitled  to  appeal  his  case 
to  the  circuit  court  upon  the  allegations  in  hiscrops-petition, 
and  the  issues  taken  as  to  those  allegations  as  to  what  shall 
be  done  with  the  case  in  the  event  that,  upon  the  final  de- 
termination, the  issue  made  as  to  the  fraud  is  left  uncertain 
and    undetermined  by  the  ccurt. 

Then, as  tc  the. remaining  part  of  the  case — the  further  alle- 
gations of  the  answer  and  cross-petition  are  that  the  plain- 
tiff has  failed  to  perform  the  contract  according  to  its  terms, 
and  that  the  work  and  materials  are  defective  in  many  par- 
ticulars, all  tc  the  damage  of  the  defendants  in  the  sum  of 
S600,  for  which  judgment  is  prayed  against  the   plaintiff. 

At  first  sight,  it  would  seem  that  these  averments  of  the 
answer  and  cross-petition  make  an  equity  case  <  r  counter 
claim  or  nrose  action  on  the  part  of  the  defendant  below 
against  the  plaintiff.  That  is  tc  say,  if  the  plaintiff  him- 
self were  not  there  suing  upon  this  contract  and  demanding 
the  contract  price  of  his  work  and  materials,  the  defendants 
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would  be  suing  him  upon  hisoontrnotin  an  original  aotion 
to  reoover  damages.  Of  course,  if  issues  were  taken  in  suoh 
a  case,  it  would  indicate  a  cause  of  action  for  trial  by  jury. 
But  it  will  be  observed  here  that  the  plaintiff  is  suing  for 
$1,019  and  some  odd  cents.  If  that  amount  is  due,  even 
conceding  that  the  defendants  have  a  cause  of  action  as  is 
claimed  by  them  upon  the  grounds  of  complaint  as  is 
claimed  by  them  upon  a  building  contract;  nevertheless, 
they  could  claim  nothing  beyond  an  insignificant  sum  in  the 
way  of  damages  because,  according  to  the  contract  price, 
they  are  still  owing  the  plaintiff  the  sum  of  one  thousand 
dollars  in  addition  to  the  $19  and  some  odd  cents  for  the 
amount  of  the  sidewalk  expense. 

The  defendants,  it  is  true,  allege  that  they  have  suffered 
damag^js  in  excess  of  the  damages  that  the  plaintiff  claims, 
but  it  is  very  slightly  in  excess.  Their  complaint  really 
stands  in  the  nature  of  a  defense  against  the  claim  of  the 
plaiutiff,  and  not  as  an  independent  cause  of  action  upon 
which  they  are  entitled  to  recover  as  against  the  plaintiff, 
it  being  conceded  that  they  have  paid  the  plaintiff  all  but 
the  sura  of  $1,019  of  the  amount  that  is  to  be  paid  for  the 
work  and  labor. 

It  is  a  case  then,  according  to  the  facts  set  up  by  the  de- 
fendants, assuming  the  statements  in  that  regard  to  be  true 
— it  is  a  case,  not  for  the  recovery  of  damages,  not  for  a 
judgment  for  damages,  unless  it  might  be  for  an  insignifi- 
oant  sum.  It  is  a  matter  of  defense,  not  a  matter  of  re- 
covery against  the  plaintiff.  We  doubt  very  much  whether, 
in  sach  a  case  as  that,  where  a  plaintiff  brings  an  action  in 
equity  to  enforce  a  mechanic's  lien  and  the  defendant  comes 
forward  and  admits  the  making  of  a  contract  and  alleges 
non-perfurmance  or  i)reach  of  contract  on  the  part  of  the 
plaintiff  wherehy  he  has  not  earned  his  contract  price — we 
doubt  very  much  whether,  under  such  circumstances,  if  the 
oase  is  taken  from  the  equitable  jurisdiction  of  the  court 
where  it  is  put  by  the  petition  of  the  plaintiff,  it  presents 
an  action  at  law  for  trial  by  jury. 

Bat  aside  from  that,  if  it  should  be  found  that  an  action 
at  law  was  presented  Ly  the  answer  and  cross-petition,  on 
ferial  in  the  determination  of  that  to  a  jury,  if  that  is  the 
proper  tribunal,  and  an  aj^peal  taken  in  the  case  would  not 
open  up  the  law  matter  that  was  submitted  to  be  tried  by  a 
jury,  it  is  conclusive  that  if  the  appeal  takes  up  anything, 
it  takes  up  only  the  equitable  matters  outside  of  the  law 
claims  which  have  been  »)ubmitted  and  tried. 
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In  the  oaae  of  Sal  lady  v.  Webb,  2  Ohio  C.  C,  558,  which 
was  fully  relied  npon  by  this  oourt  in  the  oase  of  Braok 
V.  Gaa  et  al.,  6  Ohio  0.  C,  580,  is  found  quite  an  interest- 
ing discussion  of  a  kindred  subject  of  which  I  will  read  the 
following  four  paragraphs,  being  the  syllabus: 

'*1  If  the  plaintiff  sets  out  in-his  petition  an  equitable 
cause  of  action,  and  no  issue  of  fact  is  taken  on  the  aver- 
ments thereof;  but  the  defendant  sots  up  new  matter  in  hia- 
answer  constituting  a  legal  cause  of  action,  which,  if  estab- 
lished, will  extinguish  the  case  made  in  the  petition,  such 
legal  cause  of  action  is  triable  by  jury. 

'*2.  The  plaintiff  may  appeal  from  a  decree  in  such  case 
dismissing  his  petition,  although  the  decree  is  based  upon  a 
finding  that  the  sum  due  on  the  legal  cause  of  action  is 
equal  to  or  excneds  that  claimed  by  him  in  his  petition,  and 
thus  extinguished  it. 

**8.  That  such  appeal  does  not  open  and  bring  for  re-trial 
in  the  circuit  court  the  issues  joined  and  tried  in  the  court 
of  common  pleas  upon  the  new  matter  set  cut  in  the  defend-^ 
ant's  answer. 

'*4.  That  if.  in  the  circuit  court,  no  issue  is  taken  on  the 
averments  of  the  'petition,  the  court  will  lender  such  decree, 
as  the  justice  of  the  casn  requires  in  view  of  the  case  confes^ 
sed  in  the  petition,  and  of  the  legal  rights  of  the  parties  as 
settled  in  the  court  below." 

The  following  is  the  statement  of  facts  in  the  case  of  Sal- 
lady  V.  Webb,  Bupr^: 

**This  action  was  brought  to  foreclose  a  mortgage  given  by^ 
defendant  Webb  in  1881,  to  his  co-defendant,  Wheeler,  and 
assigned  by  Wheeler  to  the  plaintiff.  No  issue  was  taken  on 
the  averments  of  the  petition.  Webb,  the  mortgagor,  an- 
swered, setting  up:  1.  That  his  ci.-defendant,  Wheeler,  in 
1874,  sold  him  the  mortgaged  premises,  anH  that  the  mort- 
gage was  executed  by  him  to  Wheeler  to  secure  the  balance 
of  the  purchase  money  unpaid  at  tJie  date  of  the  mortgage. 
That  Wheeler  had  induced  him  to  purchase  the  premises  by 
misrepresenting  the  location  of  their  boundaries,  having 
no  reasonable  grounds  to  believe  the  statements  to  be  true, 
and  that  he  was  greatly  damaged  thereby. 
**2.  That  Wheeler,  at  and  before  the  time  the  mortgage 
was  assigned,  was  indebted  to  him'for  timber  before  that 
time  sold  and  delivered  to  Wheeler.  The  reply  denied  the 
averments  of  the  answer." 

The  opinion  in  this  cause  was  delivered  by  Judge  Brad- 
bury who  afterwards  became  one  of  the  judges  of  the  su- 
preme court,  and  be  says: 
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''This  aotioD  was  brought  by  the  assignf^e  of  the  mortgage 
to  foreclose  it,  the  plaiutiff  making  both  mortgagor  and 
mortgagee  defendants.  There  was  no  prayer  for  a  personal 
judgment. 

'*The  petition  set  forth  a  cause  uf  action,  purely  equit- 
able, in  which  neither  party  had  a  right  to  a  trial  by  jury, 
and  therefore,  by  sec.  5226,  Rev.  Stat.,  either  party  could 
appeal  to  the  circuit  court. 

**The  fact  that  no  issue  was  joined  on  the  averments  of 
.the  petition,  cannot  be  held  tc  defeat  the  right  to  appeal: 
there  is  no  such  exprngs  limitation  of  this  right  made  by  the 
statute  providing  for  the  appeal.  And  it  is  clear  that  in 
oases  where  no  issue  of  fact  is  taken  on  the  averments  of  the 
petition,  the  defeated  party  may  appeal  from  a  decree  ad- 
justing his  rights  upon  the  facts  stated  therein,  as  in  cases 
where,  upon  issue  joined,  the  court  has  found  the  facts 
against  him.  The  very  point  of  contention  may  well  l)e 
over  disputed  rules  of  law  applicable  to  admitted  facts.  The 
right  to  appeal  i^  given  in  the  broadest  terms;  the  language 
of  the  statute  cannot  b«  construed  t(.  confine  this  right  to 
ca^es  in  which  the  oontontinn  is,  in  whole  or  in  part,  over 
the  facts.  If  this  view  is  correct,  it  would  scrm  to  icllow 
that  the  right  to  appeal  the  case  made  in  the  petition,  can- 
not be  defeated  by  the  defendant  setting  up  in  his  answer  a 
legal  cross-demand  which  he  may  do  or  not  at  his  election, 
but  which  if  he  does  set  up,  compels  the  plaintiff  to  take 
issue  upon,  or  be  defeated  in  his  action.  The  motion  to  dis- 
miss the  appeal  is  therefore  overruled. 

**The  plaintiff's  appeal  being  sustained,  the  defendant 
Webb,  confesses  his  petition  to  be  true  by  taking  no  issue 
upon  its  averments,  l.ut  moves  the  court  for  a  decree  find- 
ing that  the  plaintiff's  claim  therein  setforh  is  extinguished 
by  the  finding  of  the  court  below  on  the  legal  cress-demands 
set  up  by  him  in  his  answer,  the  court  below,  as  disclosed 
by  the  record,  having  found  due  Webb,  thereon,  from  the 
plaintiff's  assignors,  a  sum  of  money  greater  that  the  plain- 
tiff claimed  in  his  petition.  The  motion  is  founded  upon 
the  olaim,  that  the  appeal  of  the  plaintiff  did  not  open  up, 
for  re-trial  in  this  court,  the  issues  of  fact  joined  in  the 
court  below  on  the  defendant's  cross-demand." 

Then  the  court  quotes  from  the  statute  upon    the  subject,, 
and  also  quotes  from  the  case  of  Buckner  v.    Mear,  26   Ohio 
St.,  514,  which  shows  wherein  that  case   differed   from   the 
one  before  him,  and  then  the  learned  judge  says: 

"We  therefore  hold,  that  the  appeal  of    the    plaintiff   iD< 
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this  case  did  not  opoD  for  re-trial  in  this  court  the  isaneB 
joined  in  the  court  below  on  the  cross-demauds  set  up  by 
Webb,  and  we  decline  to  hear  evidence  relating  thereto. 
And  it  appearing  by  the  record,  that  the  sum  found  by  the 
court  below  due  to  Webb  on  his  cross-demands,  is  greater 
than  the  claim  of  the  plaintiff,  we  hold  that  the  plaintiff's 
claim  is  extinguished  thereby." 

It  seems  that  the  result  from  that  case,  granting  that 
there  was  a  legal  cross-demand  submitted  to  the  court  fcr 
trial  in  the  action — a  cross-demand  against  the  mortgagee 
who  had  transferred  the  claim  upon  which  Ihe  plaintiff  had 
brought  his  action,  to  the  plaintiff — granting  that  there  was 
such  a  crosfl-demand  and  a  trial  and  judgment  by  the  court 
below  upon  the  issue  made  as  io  the  cross-demand,  and  the 
facts  presented  as  to  the  cross-demand,  the  court  was  of  the 
opinion,  and  so  adjudged,  that  while  the  plaintiff  bad 
brought  his  suit,  the  mortgagen  might  appeal,  but  that  the 
appeal  did  not  open  up  the  Judgment  that  had  been  rendered 
upon  the  cross-demand  of  the  original  mortgagee  against  the 
mortgagor,  both  of  them  having  been  parties  defendant  to 
the^action.  That  the  judgment  of  the  court  upon  trial  ae  to 
the  validity  of  that  mortgage  was  conclusive,  not  only  upon 
the  mortgagor  and  mortgagee,  who  were  parties  defendant 
in  the  action,  but  also  as  upcn  the  plaintiff  himself;  that 
appeal  did  not  open  up  that  decree  or  judgment;  that  never- 
theless an  appeal  might  be  taken  by  the  plaintiff  in  the  ac- 
tion. Tho  result  was,  und^r  the  ruling  of  the  court  that, 
the  court  having  found  that  Ihe  mortgage  was  entirely  ex- 
tinguishd  by  reason  of  the  facts  sh  3wn  in  the  case,  there 
was  no  validity  as  against  the  mortgagor,  and  that,  having 
found  the  amount  of  damages  as  against  the  morgagee  in 
favrr  of  the  mortgagor  in  the  cross-petition  that  exceeded 
the  amount  of  the  mortgage,  the  result  of  the  petition  of 
the  plaintiff  in  ihe  action  even  for  foreclosure  was  dis- 
missed. 

Now  here,  if  this  was  a  case  proper  to  be  tried  by  a  jury, 
and  was  a  case  in  which  the  parties  were  entitled  to  a  trial 
by  jurv  upon  the  issua  made  as  to  the  cross-petition  in  the 
case — if  that  is  so,  the  ruling  of  the  court  in  this  case  would 
«eem  to  conclude  as  to  the  facts  covered  by  the  verdict  re- 
turned by  them — it  would  not  interfere  with  the  right  to 
appeal  as  against  the  claim  of  the  plaintiff  upon  a  mechan- 
ic's lien  and  an  equitable  proceeding  which  would  conclude 
the  matter  as  to  the  facts  found  and  determined  by  the  jury 
jn  a  matter  for  consideration  in  this  court,  and  if   it  was  a 
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matter  Dot  triable  to  a  jury,  that  is,  these  matters  set  up  in 
the  answer  by  way  of  abatement  or  reduction  here, then  the 
whole  matter  would  be  opened  for  trial  here,  and  upon  the 
whole  our  view  is  that  the  case  was  one  in  whioh  aii  appeal 
oould  be  taken  and  the  motion  to  dismiss  the  appeal  i^  there- 
fore overruled.  As  to  how  far  the  parties  may  go  into  the 
matters  that  were  passed  upon  and  determined  by  the  jury 
we  do  not  undertake  to  say. 


(Sixth  Circu  it -Lucas  Co.,    O.,    Circuit  Court— Jan.  Term.  1896,) 

Before  Scribner,  Haynee  and  King,  J  J, 
BRANDON  V.  IHE  L.  S.  &  M.  S.  RV.  CO. 


Statement  volunteered  by  a  witness  on  matter  not   in    issue   under 

allegations  of  petition,  to  be  ruled  out— 

(1).  Wliere  a  witness  in  the  course  of  his  cross-examination,  volun- 
teers a  statement  not  respon  ive  to  the  question,  to  the  effect 
that  to  do  a  thing  that  the  witness  is  asked  whether  he  had 
ever  seen  done,  in  a  general  way,  that  be  had  seen  it  done,  but 
that  it  bad  been  against  the  rules  to  do  that,  and  be  Is  inquired 
of  as  to  what  rules  he  had  reference  and  what  was  the  rule.  On 
cross-examination,  counsel,  asking  to  ascertain  what  the  mat- 
ter was  that  the  witness  was  talking  about, at  the  very  moment 
it  was  disclosed  that  it  related  to  a  printed  rule  of  the  companv^ 
that  the  witness  bad  seen  posted  along  tbo  line  of  tne  track, 
counsel  promptly  moved  to  exclude  that  statement  for  the  reason 
that  the  party  had  not  bad  any  notice  of  any  such  rule  and  that 
no  charge  or  complaint  as  to  any  such  rule  was  made  in  the 
petition,  a  motion  to  rule  out  such  testimony  should  be  sus- 
tained. 
Recalling  witness  for  further  cross  examination  at    any   stage    of 

the  trialt  proper — 

(2).  It  is  a  common  practice  for  counsel,  and  permitted  by  the 
courts,  to  recall  a  witness  at  almcst  any  stage  of  the  case,  for 
the  purpose  of  cross-examination,  particularly  where  it  is  de- 
sired to  contradict  a  statement  of  a  witness  who  has  testltied, 
by  the  evidence  of  other  partiss. 
Witness  to  state  facts^  not  opinions— 
(3).  H  is  not  for  the  witness  to  state  to  the  juty  whether  it  would 
be  convenient  or  inconvenient  or  how  convenient  or  inconven- 
ient it  would  De  for  a  man  engaged  in  certain  worK  to  do  it  in 
a  certain  way,  but  the  witness  could  state  to  the  jury  the  exact 
facts  and  situation  to  enable  the  jurors  to  determine  whether  or 
not  it  was  convenient  or  inconvenient  to  do  it  in  a  certain  way. 


Error  to  the  Court  of  Common  Pleas  of  Lucas  County. 

Scribner,  J. 

This  is  a  petition  in  error  tc  reverse  the  judgment  of  the 
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court  of  oommou  pleas  in  a  oase  wherein  the  plaintiff  in  er- 
ror was  the  plaintiff  and  the  defendant  in  error  was  defend- 
ant, which  verdict  and  judgment  in  the  court  of  common 
pleas  were  in  favor  of  the  railway  company. 

This  action  was  commenced  in  the  court  of  common  pleas 
on  March  8,  1890.  It  was  brought  to  recover  damages  for 
an  injury  alleged  to  have. been  sustained  by  the  plaintiff 
while  in  the  service  of  the  railway  company,  in  consequence 
of  alleged  negligence  en  the  part  of  the  company  connected 
with  the  movement  of  oars  in  one  of  the  elevators  used  in 
connection  with  said  railway.  The  record  shows  in  regard 
to  this  case,  that  at  the  April  term,  1890,  it  was  tried  to  a 
jury  in  the  court  of  common  plea8,and  that  at  that  trial  the 
jury  found  a  verdict  in  favor  of  the  plaintiff.  Motion  for  a 
new  trial  was  filed  by  the  defendant  railway  company, 
which  was  granted  by  the  court  and  the  verdict  was  set 
aside  and  a  new  trial  ordered.  Afterwards,  at  the  Septem- 
ber term,  1891,  of  the  court  of  common  pleas,  the  case  was 
again  tried  to  a  jury,  and  upon  that  second  trial  a  verdict 
was  again  returned  in  favor  of  the  plaintiff.  A  motion  for 
a  now  trial,  made  on  behalf  of  the  railway  company,  was, 
in  January,  1892,  considered  by  the  court,  and  the  motion 
was  overruled  and  judgment  rendered  upon  that  verdict  in 
favor  of  the  plaintiff  and  against  the  railway  company.  As 
a  part  of  the  history  of  this  case  of  which  we  have  knowl- 
edge, the  railway  company  prosecuted  a  petition  in  error  in 
this  court  to  reverse  that  judgme.it,  and  upon  the  hearing  of 
that  petition  in  error  this  court  reversed  the  judgment  of 
the  court  of  common  pleas  and  granted  a  motion  for  a  new 
trial  upon  tbe  ground  that  the  verdict  was  not  sustained  by 
sufficient  evidence.  The  record  in  this  oase  presented  here 
does  not  show  that  a  proceeding  in  error  was  ever  prosecut- 
ed, or  that  the  judgment  rendered  in  the  court  of  common 
pleas  in  favor  of  the  plaintiff  at  the  time  it  was  made  was 
ever  reversed,  or  that  a  new  trial  was  ever  granted.  The 
mandate  sent  back  to  the  common  pleas  indicated  what  had 
been  done  in  this  court  in  this  case,  but  it  appears  never  to 
have  been  entered  upon  the  journal  of  the  court  of  common 
pltjas  by  the  clerk,  as  it  should  have  been  done,  and  as  was 
required  by  the  statute  to  be  done;  but  the  journal  entry 
here  proceeds  to  show  that  in  April,  1895,  another  trial  was 
had  of  the  case,  and  upon  that  trial  the  verdict  of  the  jury 
was  in  favor  of  the  defendant.  A  motion  for  a  new  trial  by 
the  plantiff  below  was  overruled,  and  a  judgment  was  ren- 
dered in  fffvor  of  the  defendant.     The    plaintiff  then   filed 
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his  petiticD  in  error  in  this  court,  and  the  ease  is  now  before 
US  upon  the  petition  in  error  so  presented  by  the  plaintiff 
below. 

The  plantiff  in  error,  in  the  petition  in  error,  assigns  for 
error : 

'*1.  That  the  said  oourt  erred  in  ruling  out  the  evidenoe 
of  the  witness  Patrick  Daugheny,  offered  ac  the  said  trial 
by  the  said  plaintiff,  as  shown  on  pages  46  and  47  of  the  bill 
of  exceptions. 

**2.  That  the  said  court  erred  in  excluding  from  the  con- 
sideration of  the  jury  the  evidence  of  the  witness  John  Ger- 
kins,  as  shown  on  page  108  in  the  bill  of  exceptions  filed 
herein. 

•  **8.  That  the  said  oourt  erred  in  allowing  Mr.  Potter,, 
the  attorney  for  the  defendant,  to  cross-examine  Thomas 
Brandon,  the  plaintiff,  and  introduce  the  testimony  of  the 
plaintiff  as  he  did  by  such  cross-examination  after  the  plain- 
tiff, had  rested  his  case  ,  as  shown  on  pages  186  and  187  of 
the  bill  of  exceptions  filed  herein. 

'*4.  That  the  said  court  erred  in  sending  the  special  find- 
ing to  the  jury,  as  requested  by  Mr.  Potter,  the  attorney  for 
the  defendant,  and  erred  in  inrtructing  the  jury  to  answer 
such  findings  by  yes  or  no,  and  erred  in  instructing  the  fore- 
man of  the  jury  to  sign  such  special  findings  of  facts,  as 
shown  on  page  162  of  the  bill  of  exceptions  filed  herein. 

**5.  That  the  said  judgment  was  given  for  the  said  de- 
fendant, when  it  should  have  been  given  for  the  plaintiff  in 


error." 


Upon  the  disposition  of  this  case  upon  the  petition  in  er- 
ror filed  by  the  railway  company, 'the  case  has  been  con- 
sidered in  all  its  material  facts,  and  was  discussed  by  the 
court;  and  1  refer  to  the  ppinion  delivered  upon  that  occas- 
ion as  stating  the  principal  facts  bearing  upon  the  acts  of 
the  parties  as  developed  by  the  testimony,  and  the  view  then 
taken  by  this  court  in  considering  these  facts,  and  I  propose 
to  avail  myself  now  of  the  statement  then  made  as  furnish- 
ing a  brief  method  of  stating  the  facts'in  the  case  as  we  view 
them: 

**Th]s  case  comes  into  this  court  upon  a  petition  in  error 
from  the  court  of  comon  picas.  On  April  11,  1889,  Thomas 
Brandon,  plaintiff  below,  was  in  the  employ  of  the  Lake 
Shore  and  Michigan  Southern  Railway  Co.,  as  a  laborer  in 
elevator  '*A, '*  located  in  this  city.  His  service  and  duties 
consisted  in  assisting  in  moving,  loading  and  unloading 
oars  with  grain.  The  elevator  in  which  he  was  employed 
wap  burnished  with  bins  into  which  and  from    which   grain 
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was  loaded  aud  unloaded.  It  was  also  furnisbed  with  scalea 
upon  which  oars  were  run  by  means  of  railway  tracks,  being 
loaded  from  or  unloaded  into  these  bins.  At  the  time  at 
which  the  accident  occurred  which  is  complained  of  in  this 
proceeding,  the  company  used  for  the  purpose  of  moving  ita 
cars  upon  the  scales  to  be  loaded,  and  for  the  purpose  of  re- 
moving the  leaded  cars  from  the  scales  and  to  place  therecn 
other  cars,  a  ropa  and  certain  tackle  which  was  operated  by 
steam  power.  There  was  a  drum  or  cylinder,  whichever  it 
may  be  called,  located  in  the  elevator  near  these  scalea. 
This  drum  or  capstan  was  set  in  motion  and  was  caused  to 
revolve  by  steam  power,  and  a  large  and  heavy  rope  was 
wound  around  this  capstan  or  drum,andon  the  end  of  it  was 
a  large  hook  which  was  attached  to  the  car,  either  where  a 
singln.car  or  more  than  one  was  to  be  moved.  This  rope  waa 
coiled  several  times  around  the  drum,  and  at  a  certain  time  a 
signal  would  be  given  to  the  engineer  to  start  the  drum  or 
capstan  and  put  it  in  motion;  aud  that  being  done,«the 
drum  being  put  in  motion,  a  man  would  take  h3ld  of  the 
rope  and  walk  along  in  the  proper  direction,  to  manage  it, 
and  the  drum  so  revolving,  with  the  rcpe  coiling  about  it, 
and  a  hook  at  one  end  attached  to  the  car,  would  put  the 
car  in  motion  and  move  it  towards  the  scales.  Upon  reach- 
ing these  scales  the  forward  car,  the  one  which  was  intended 
to  be  placed  upon  the  scales  for  the  purpose  of  being  loaded, 
would  1)6  caused,  by  the  force  or  motive  power  imparted  to 
it,  to  contact  with  the  loaded  car  upon  the  scales,  aud  by 
force  of  the  contact  and  collision  would  force  tbe  loaded 
car  oQ  the  scales  upon  the  track  before  it,  and  the  forward 
loaded  car  of  the  moving  train  or  string  of  cars  would  be 
thus  forced  upon  the  scales,  and  there  stop,  a  man  being 
there  to  keep  it  from  running  of  the  scales  by  the  use  of  a 
block  or  some  such  apparatus.  This  method  of  moving 
empty  cars  from  the  scales,  and  forcing  the  loaded  cars  upon 
the  scales,  had  been  in  use  for  some  considerable  period  of 
time.  Pri«jr  to  that,  horse-power  was  used — prior  to  the  ad- 
option of  steam  power.  Horses  had  been  attached  or  hitched 
to  the  rcpe,  and  by  a  proper  movement  upon  the  part  of  the 
horses  the  empty  cars  would  be  forced  against  the  loaded  car 
diiven  to,  and  the  empty  cars  would  then  be  placed  in 
position  on  the  scales  for  the  purpose  of  loading. 

**The  plaintiff  below,  Mr.  Brandon,  had  been  in  this  ser- 
vice perhaps  ten  to  twelve  years,  and  during  a  considerable 
portion  of  that  time  was  engaged  in  the  work  about  the  el- 
evator, and  employed  in  the  work  of  placing  oars  on  the  el- 
evator scales  for  loading  and  unloading,  for  several  years. 
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'*0d  April  11,  1889,  the  date  I  have  already  mentioned,  a 
loaded  oar  was  standing  on  the  soales.  It  was  desired  to  re- 
move that  oar  from  the  soalQS  and  plaoe  another  car  there- 
on for  the  purpose  of  being  leaded.  Four  empty  oars  were 
there;  the  men  were  at  their  proper  places;  the  hook  of  this 
rope  was  attached  to  the  second  car  from  the  front  cr  in  ad- 
vance, and  the  scales,  I  should  say,  were  located  at  the 
north  end  or  north  part  of  the  elevator  building.  The  cars 
were  moving  from  the  southern  portion  of  the  building 
northward  along  the  track,  and  the  loaded  car  was  standing 
upon  the  scales  at  what  was  known  as  bin  **B."  The  four 
cars,  coupled  together,  were  brought  forward  for  the  purpose 
of  being  sent,  in  the  manner  I  have  mentioned,  against  the 
loaded  car.  The  hook  in  the  rope  was  attached  to  the  sec- 
ond 3ar;  the  rope  was  properly  adjusted  around  the  drum; 
the  proper  signal  was  given ;  steam  was  applied,  and  the 
cars  were  set  in  motion  and  moved  towards  the  scales,  and 
wepp  moving  about  as  fast  as  a  man  could  walk,  but  not  a 
fast  walk. 

'*As  the  advanced  car  approached  the  scales,  Mr.  Brandon 
— who  with  his  fellow  laborers  was  at  that  time  properly  at- 
tending to  his  duties — stepped  in  between  the  first  car  and 
the  second  car,  to  uncouple  them.  The  slack  of  the  oars  was 
necessarily  taken  up  by  reason  of  the  tact  that  the  hook 
and  rope  were  attached  to  the  second  car  and  they  were  be- 
ing propelled  northward  towards  the  loaded  car  by  means 
of  this  attachmen.t  and  the  application  of  steam  power  to 
the  dram.  One  of  the  other  men  moved  forward  to  go  in 
and  make  the  coupling;  hut  Mr.  Brandon  was  nearer  and 
succeeded  in  getting  into  position  first.  It  seems  that  the 
pin  stuck,  or  did  not  readily  Cjme  out  from  the  drawbar?. 
The  advanced  car  came  into  collision  with  the  loaded  car 
upon  the  scales,  and  by  force  of  that  collision,  of  course,  re- 
bounded and  was  forced  backward. 

'*In  some  way,  Mr.  Brandon's  hand  and  arm  were  caught 
btJtween  the  deadwoods,  and  were  injured.  It  is  to  recover 
for  that  injury  that  he  brings  this  action.  In  the  court  uf 
common  pleas  he  recovered  a  verdict  upon  which  judgment 
was  rendered,  and  this  action  was  bi ought  here  by  the  com- 
pany to  revere  that  udgment,  mainly  upon  the  ground  that 
the  verdict  was  not  sustainpd  by  sufficient  evidence." 

The  facts  are  still  further  (4aborated  in  the  conclusion  of 
the  opinici),  which  is: 

"We  have  carefully  looked  through  this  record,    with    an 
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auxions  deeire  to  do  exaot  juBtioe  in  the  case,  but  we  are  un- 
able to  see  onr  way  clear  in  the  discharge  of  our  duty,  to 
permit  this  judgment  to  stand,  and  the  crder  will  be  that 
the  judgment  is  reversed  and  the  verdict  set  aside,  as  not 
supported  by  sufficient  evidence,and  the  cause  remanded  for 
a   new  trial." 

The  reccrd  in  this  case  is  made  up  largely — to  a  consider- 
able extent,  at  least — of  the  testimony  adduced  upon  the 
former  hearing,  but  there  is  some  additional  testimony  car- 
ried Into  the  record.  We  are  unable  tc  discover  in  the  record 
anything  to  lead  us  to  conclude  that  the  judgment  upon  the 
pre83nt  hearing  should  be  in  any  respect  different  from 
that  rendered  upon  the  former  hearing  of  the  petition  in 
•error. 

There  are,  however, some  additional  matters  assigned — or, 
rather,  presented — as  bearing  upon  the  case,  set  out  in  the 
petition  in  error,  which  I  have  read,  and  to  which  I  will 
call  attention. 

It  is  suggested  in  the  brief  filed  by  counsel  for  the  plain- 
tiff in  error,  in  the  first  place,  that  he  ought  to  be  permit- 
ted to  i])tervene  in  this  particular:  '*We  contend  that  the 
first  ground  of  error  is  well  taken."  That  ground  is  "that 
the  court  erred  in  ruling  out  the  evidence  of  the  witness 
Patrick  Daugheney,  etc."  And  it  is  said  here  (in  the  brief) 
that  *'the  witness,  Daugheney,  the  record  shows,  was  exper- 
ienced in  his  business,  and  he  was  simply  asked  to  give  his 
opinion  upon  a  given  statement  of  facts  on  a  point  within 
his  experience,  and  which  is  always  proper.  This  error  was 
prejudicial  to  plaintiff's  rights." 

I  will  here  refer  to  the  evidence  briefly.  The  record  shews 
this  action  on  the  part  of  the  court.  Mr.  Daugheney  was  a 
witness  upon  the  stand,  introduced  by  the  plaintiff,  and  he 
was  asked  these  questions: 

**Q.  What  was  it  you  were  told  to  do?" 

(In  this  examination  the  witness  is  testifying  to  matter 
occurring  at  the  time  of  the  accident  )  He  answers:  ''As 
soon  as  it  would  hit  this  car  that  was  loaded,  to  take  the 
hook  off,  take  off  the  rope — he  gave  the  signal."  (That  is, 
he  was  asked  to  describe  the  method  of  transacting  this 
business,  and  he  made  that  reply. ) 

**Q.  What  was  the  fact  as  to  whether  you  took  the  rope 
off,  after,  or  not,  as  it  hit  the  loaded  car?  A.  I  could  take 
it  off  after  it  hit  anothpr  car,  but  not  with  the  other  men 
on  it — thp  mindte  it  slacked  I  could  take  it  off  quick. 

''Q.  You  spoke  about  a  backwards    and  forward   motion 
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that  these  oars  had,  how  long  did  that  last?      A.     Well,  it 
didn't  last  much. 

'*Q.  What  effect,  if  any,  did  this  rope,  operating  there  in 
eonneotion  with  these  pulleys,  have  upon  the  ocnvenienoe  of 
getting  up  and  down  alongside  of  the  traok  there  between 
the  oars  and  the  side  of  the  elevator?' 

'Mr.  Pctter:  I  object  to  that;  I  think  that  he  might  de- 
scribe the  space  and  the  conditions,  and  how  it  operated, 
but  it  is  not  for  him  to  give  his  opinion  about  it.  • 

**Mr.  Hamilton:  I  want  his  experience;  I  don't  want  his 
opinion. 

Mr.  Potter:  I  object  to  it. 

Mr.  Hamilton:    Our  contention  is,  that  this  was  a  dan- 
gerous place  for  that  sort  of  business. 

"The  Oourt:  The  witness  has  described  to  the  jury  the 
space  that  there  was  there  between  the  oar  and  the  plat- 
form, and  I  believe  he  called  attention  to  the  fact  that  the 
rope  was  on  the  ground,  or  near  the  ground;  that  they  had 
to  step  over  it,  etc.  It  seems  to  me  that  it  is  for  the  jury 
to  determine  from  the  evidence  as  to  the  convenience  or  in- 
convenience  of  it." 

The  objection  was  sustained,  and  counsel  below  excepted. 

Now  it  appears  to  us  that  the  court  was  right  in  this  rul- 
ing. It  was  not  for  the  witness  to  state  to  the  jury  whether 
it  would  be  convenient  or  inoonvenient  or  how  convenient 
or  inconvenient  it  would  be  for  a  man  engaged  in  this  work 
to  pass  over  the  ground  upon  which  these  cars  were  being 
moved,  or  this  rope  was  being  used.  The  witness  could,  as 
he  did,  state  to  the  jury  the  exact  situation  here;  by  stat- 
ing the  facts  and  situation,  he  could  enable  the  jurors  to  de- 
termine whether  or  not  it  as  convenient  or  inconvenient  to 
pass.  We  think,  tharefore,  that  the  oourt  committed  no  er- 
ror. Besides,  I  might  suggest  that  the  record  discloses  no 
offer  on  the  part  of  counsel  for  the  plaintiff  to  prove  any- 
thing; he  simply  asks  the  question  as  tr)  whether  it  was  G)n- 
venient  or  inconvenient,  and  the  court  holds  that  that  is 
a  question  for  the  jury,  and  the  witness  had  been  permitted 
to  state  the  facts  surrounding,  and  the  counsel  excepts  and 
leaves  it  there. 

The  next  objection  relates  to  the  testimony  of  John  Ger- 
kins,  and  the  counsel  in  his  memorandum  says:  *'We  con- 
tend that  the  second  ground  of  error  is  well  taken  for  the 
reason  that  the  evidence  was  simply  in  proof  of  facts  that 
tend  to  prove  negligence,  even  to  the  extent  of  violating  the 
written  rules  of  the  company  as  posted  and  published."  The 
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asfiignment  of  error  is:  '* That  the  said  court  erred  in  ex- 
eluding  frcm  the  oonsideration  of  the  jury  the  evidence  of 
the  witness  John  Geikins,  as  shown  en  page  108  in  the  bill 
of  exceptions  filed  herein.^'  Mr.  Gerkins  was  a  witness  called 
by  the  plaintiff,  and  in  the  course  ot  his  cross-examination, 
on  page  106  of  the  record,  this  appears: 

"Q.  You  have  no  present  recollection  of  seeing  them  butt 
a  loaded  car  off  by  running  empty  cars  down  against  it?  A. 
If  they  dix3,  it  was  done  by  mistake;  it  wasn't  allowed. 

''Q.  I  am  not  asking  you  that;  I  am  asking  you  this: 
Have  you  any  recollection  during  the  fourteen  years  of  your 
service  there,  of  seeing  it  done  that  way?  A.  I  think  I  saw 
such  things  when  it  was  done,  but  it  wasn't  allowed;  where 
it  was  done  in  case  that  fhey  could't  help  it,  something  like 
that. 

'*Q.  You  say  it  wasn't  allowed?  A.  No,  it  was  against 
the  rule. 

**Q.  Against  the  rules?  A.  To  bump  the  car  off  the  scale 
— entirely. 

**Q.  Who  established  that  rule?  A.  Tt  was  a  Lake  Shore 
rule  from  headquarters. 

**Q.  Did  you  ever  see  such  a  rule  as  that?  A.  They  never 
showed  me  the  rules,  ^ut  W.  L.  Stowe  brought  the  rules 
there;  yes,  I  saw  the  rules  there;  that  nc  car  should  be 
bumped  off  the  scales;  W.  L.  Stcwe  brought  the  rules  there. 

'*Q.  When  did  you  see  that  rule?  A.  That  was  a  good 
while  ago,  because  the  scales  used  to  have  to  be  in  repair. 
,  Mr.  Potter:  He  has  spoken  of  a  rule  here.  Ther«  is  no 
charge  made  here  or  complaint;  this  is  the  first  time  I  have 
heard  anything  of  that  kind, and  it  was  a  remark  made  by  the 
witness,  and  was  not  in  response  to  an  interrogatory  put  by 
Mr.  Hamilton.  It  seems  now  that  this  rule  was  a  printed 
rule.  I  think  that  the  whole  subject  is  incompetent  and  ir- 
relevant,, and  I  apk  tc  have  it  removed  from  the  jury. 

"Mr.  Hamilton:  I  object  to  that.  It  has  all  been  brought 
cut  by  the  gentlemen. 

'*Mr.  Potter:  It  is  pnrely  a  matter  volunteered  by  the 
witness.  There  is  not  a  complaint  that  any  rules  of  the 
company  have  been  violated  in  that  regard." 

And  the  statement  of  Mr.  Potter  is  true;  the  petition 
makes  no  allegation  on  that  score.  , 

**Mr.  Hamilton:  The  objection  I  make  is  that  thismat*er 
has  been  brought  out  by  himself.  I  am  not  talking  about 
whether  it  is  relevant  or  irrelevant— I  didn't  ask  him  about 
the  rule,  but  my  friend  pushed  the  inquiry  as  to  the  praoti'^e 
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of  butting  those  oars  off,  whioh  he  said  uever    existed,    and 
then    h^  draws  out  this  rule." 

The  controversy  is  pursued  here  for  a  time,and  finally  the 
oourt  says  thi&: 

**The  question  arose  in  this  way:  Iii  answer  to  a  question 
the  witness'  volunteered  the  statement  that  that  was  against 
the  rule — cf  oourse,  it  didn't  appear  at  that  time  what  rule 
was  in  the  mind  of  the  witness,  or  what  regulation  he  re- 
ferred to,  cr  anything  about  it.  I  take  it  that  the  counsel 
for  the  defense  had  a  right  to  wait  until  ho  had  a  chance  to 
examine  the  witness  and  refer  to  this  matter.  Now,  on 
cross-examination,  the  witness  testified  that  what  he  meant 
was  that  it  was  a  rule  ut  the  Lake  Shore  Company,  the  de- 
fendant in  this  case,  and  that  that  rule  was  in  writing.  It 
seems  to  me  that  defendant  had  a  right  to  wait  until  it  was 
developed  what  the  witness  meant  by  this  statement,  before 
he  asked  that  it  be  excluded.  I  don't  know  what  the  effect 
would  be  in  this  case  one  way  or  ^he  other  under  the  issue. 
The  witness  volunteered  the  statement;  it  was  not  in  re- 
sponse to  the  question.  And  in  explanation  of  this  stato- 
m<^nt,  on  cross-examination,  that  the  witness  attempted  to 
give  of  the  statement  made  on  direct  examination,  be  has 
spoken  of  the  written  rules  of  the  Lake  Shore  Company  in 
reference  to  the  handling  of  these  cars.  They  have  not  had 
any  notice  of  anything  of  that  kind,  and  I  think  the  motion 
should  be  sustained. " 

We  think  the  court  was  right  in  this.  The  witness  in  the 
course  of  his  cross-examination,  made  a  statement  to  the 
effect  that  to  do  a  thing  that  the  witness  is  asked  whether  he 
had  ever  seen  done,  in  a  general  way,  said  that  he  had  seen 
the  loaded  oars,  standing  on  the  scales  butted  off,  but  that 
it  had  been  against  the  rules  to  do  that,  and  he  is  inquirbd 
of  as  to  what  rules  he  had  reference  and  what  was  the  rule. 
On  cross-examinaticn,  counsel,  asking  to  ascertain  what  the 
matter  was  that  the  witness  was  talking  about,  at  the  very 
moment  it  is  disclosed  that  it  relates  to  a  printed  rule  of 
the  company,  that  the  witness  had  seen  posted  along  the 
line  of  the  track — counsel  promptly  moves  to  exclude  that 
statement,  for  the  reason  that  I  have  read,  and  the  oourt' 
sustains  it;  and  wecertainly  think  the  court  was  right  in  the 
ruling  that  it  made  in  that  respect. 

The  third  objection  is,  as  to  the  court  permitting  coun- 
sel for  the  defendant,  after  the  plaintiff  had  closed  his  case, 
to  recall  the  plaintiff  for  the  purpose  of  cross-examination. 
Immediately  after  the  plaintiff  had  rested, Mr.  Potter, ooun- 
flel  for  the  oompany,  said:     **I  want  to  read  the  cross-exam- 
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inatioD  of  Mr.  Brandon,  on  the  former  trial  of  this  oase   as 
a  part  of  his  cross-examination  on  this  triaJ. 

''Mr.  Hamilton:     I  object  to  that. 

**Mr.  Potter:  Then,  if  you  object,  I  will  reoal  Mr.  Bran- 
don for  further  examination  and  put  him  on  the  stand." 

The  plaintiff  was  recalled,  and  a  further  examination  was 
bad,  and  he  made  his  statement,  and  we  can  see  no  substan- 
tial ground  for  dbjeoting  to  this  being  done.  Certainly  it  is 
a  common  practice  for  counsel,  and  permitted  by  the  courts, 
to  recall  a  witness  at  almost  any  stage  of  the  case,  for  the 
purpose  of  cross-examination,  particularly  where  it  is  desired 
to  contradict  a  statement  of  witness  who  has  testified,  by  the 
evidence  of  other  parties.  Now  here  the  witness  called  was 
the  plaintiff  in  the  action.  It  is  a  common  practice,  and 
we  think  sanctioned  by  the  rules  of  law. 

Now  then,  there  was  a  further  objection:  That  the  court 
permitted  a  special  finding  in  the  case  to  be  submitted  and 
answered  by  the  jury.  These  interrogatories  were  submitted 
to  the  jury  upon  the  application  of  the  defendant  below. 

The  first  was:  ''Did  the  plaintiff  know  of  the  fact,  at  the 
time  he  stepped  in  to  uncouple  the  cars,  that  there  was  a 
loaded  car  upon  the  scale  track  to  be  moved  of)'  of  the  scale 
by  other  cars  being  pushed  or  moved  against  it?  And'  the 
answer  returned  by  the  jury  was   "Yes." 

"2.  Was  the  plaintiff  familiar  with  the  method  and 
manner  in  which  cars  were' moved  in  said  elevator  and  off 
the  scale?    A.  Yes. 

"8.  Did  the  plaintiff'  attempting  to  draw  the  pin,  know, 
or  could  he  have  known  ^y  the  exercise  of  ordinary  care  on 
his  part  in  the  performance  of  his  service,  of  the  danger  of 
Laving  his  hands  or  arms  caught  between  the  deadwoods  of 
the  moving  cars  when  the  same  case  together?  A.  Yes. 

"4.  Was  the  plaintiff  himself  negligent,  and  if  so,  did 
such  negligence  or  want  of  proper  care  on  his  part  cause  or 
contribute  proximately  or  immediately  to  produce  the  injury 
of  which  he  complained?    A.  Yes." 

Well,  the  statute,  as  it  seems  tu  us,  expressly  provides 
that  this  may  be  done.  In  point  of  fact,  the  requirement  is 
imperative,  were  the  interrogatories  submitted  are  relevant 
and  pertinent  to  the  issues  to  be  tried,  and  we  think  these 
questions  bear  directly  on  the  question  of  contributory 
negligence  on  the  part  of  the  plaintiff  below. 

This  covers  all  the  grounds  assigned  for  error  in  the 
petition  in  error,and  we  fail  to  find  that  the  record  disoloseB 
any  error  in  these  proceedings,  and  the  judgment  therefore 
will  be  aflSrmed.     Hamilton  &  Ford,  for  Plaintiff  in  Error. 

E.  D.  Potter,  Jr.,  for  Defendant  in  Error. 
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(Sixth  Circuit— Lucas  Co.,  Circuit  Court.) 
Before  Bentley,  Hayues  and  Scribner,  JJ. 

JOEL  H.  NORTON  et   al.  v.  MARGARET  PARKESR. 

Action  for  tort— Interest  on  damagei^ 

(1).  Where,  iu  an  action  for  damages  for  a  tort,  the  jury  in  its 
verdict  specifies  how  much  the  damage  amounted  to  at  the 
time,  and  how  mucit  the  interest  thereon  would  amount  to.  giv 
iug  the  sum  total  as  its  verdict,  eiuch  verdict  would  not  be  in- 
valid on  the  ground  that  no  interest  can  be  allowed  on  damages 
for  a  tort.  Under  the  authority  of  Railroad  v.  Cobb,  35  Ohio 
St.',  94,  the  jury  in  awarding  damages  for  such  an  injury  may 
include  compensation  in  the  nature  of  interest. 
Reversal  of  judgment  below  as  to  one  joint  party  only — 

(2).  The  circuit  court  may,  on  error  in    a    case    where    there  are 
peveral  plaintiffs  in  error  joined,  reverse  the   judgment   below 
as  to  one  of   them  and  affirm  it  as  to  the  other. 
Bill  of  exceptions  filed  during    subseguent   term    of   court — Entrjf 

failing  to  state  as    of  previous  term— Presumption — 

(3).  Where  a  party  is  allovred  thirty  days  to  file  bill  of  exceptions 
and  that  the  journal  of  that  term  of  court  shall  be  left  open  for 
thirty  days  after  adjournment  of  the  term  for  entry  of  its  al- 
lowance, and  the  bill  is  filed  within  the  thirty  days  allowedr 
but  the  entry  on  the  journal  only  states  the  date  of  the  filing 
of  the  bill  without  sating  that  it  was  filed  as  of  the  previous 
term,  the  presumption  will  be  that  the  bill  was  filed  as  of  such 
previous  term. 
Sale  of  furniture  and  hoarding   house   by  false   representations-^ 

Measure  of  damages— 

(4).  Where  the  sale  of  furniture  in  a  boarding  house  at  a  certain 
price  was  indiced  by  representations  as  to  the  profitableness  of 
the  boarding  house,  and  the  certainty  of  a  renewal  of  the  lease, 
which  were  found  to  be  false,  in  an  action  for  damages  the 
measure  of  damages  would  be  the  difference  of  what  that  prop- 
erty, as  it  was— on  the  basis  as  it  was  represented,  and  that  re- 
rental,  as  it  was  represented— would  have  been  worth  to  plain- 
tiff if  such  representations  had  been  true,  and  how  much  was 
it  worth  at  the  time  of  the  sale  if  these  material  facts  were  un- 
true. 

Error  to  the  Court  of  Common  Pleas  of  Luoas  oouoty. 

Bentley,  J. 

Joel  H.  Norton  and  T.  M.  lueinhart  brought  suit  on  peti- 
tion in  error  against  Margaret  Parker  to  reverse  a  judgment 
for  two  thousand  dollars  that  Margaret  Parker  obtained 
against  them  in  the  court  of  common  pleas  in  an  action 
prosecuted  by  her  therein  and  in  which  an  attachment  was 
issued.  Her  petition  in  the  court  of  common  pleas  charges 
''That  on  or  about  December  7,  1887,  the  said  defendants, 
T.  H.  Meinhart,  whose  full  first  name  is  unknown  to  the 
plaintiff,  and  Joel  H.  Norton,  conspiring  toc^ether  to  cheat 
and  defraud  the  plaintiff,  and  in  order  to  induce  the  plain- 
tiff to  purchase  the  whole  of  the  furniture  of  two  houses  sit- 
uated on  Michigan  avenue,  in  the  city  of  Chicago,  known  as 
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numbers  1828  and  1880,and  irhioh  bad  theretofore  been  and 
was  intended  to  be  used  for  a  boarding  bouse,and  pay  them, 
the  said  defendants,  therefor  a  large  sum  of  money,  to- 
wit,  five  thousand  dollars,  falsely  and  fraudulently  and  with 
intent  to  deueive  the  plaintiff  represented  to  the  plaintiff 
that  the  business  of  said  house  which  had  been  theretofore 
carried  on  by  said  Meinhart,  was  a  successful  and  profitable 
business,  and  that  during  the  two  years  next  preceding  that 
time  said  Meinhart  had  carried  on  the  qame  as  such  board- 
ing house,  and  that  the  said  business  had  paid  him  a  net 
profit  of  froDi  two  hundred  to  five  hundred  dollars  per 
month,  and  that  said  Meinhart  had  made  a  contract  witti 
the  owner  of  said  property  for  an  extension  of  the  lease  of 
said  premises  on  the  same  terms  on  which  it  had  been  there- 
tofore leased  by  said  Meinhart  and  for  any  lf»ngth  of  time 
the  plaintitf  might  desire.  That  the  plaintiff,  relying  upon 
such  representations  and  with  no  notice  of  their  falsity,  but 
fully  believing  the  same  to  be  in  all  respects  true,  purchased 
all  said  furniture  and  paid  said  defendant  a  large  part  of 
said  purchase  price,  to-wit,  the  sum  of  two  thousand  dol- 
lars." Then  the  petition  proceeds  to  set  forth  that  said  rep- 
reseiitations  so  madf  by  the  defendants  were  false  and  known 
t')  be  false  at  that  time  by  the  defendants  below;  that  the 
said  busindss  carried  on  by  Meinhart  at  that  place  had,  on 
the  contrary,  been  a  losing  business  and  not  profitable,  aa 
the  defendants  below  well  knew,  and  that,  as  a  matter  cf 
fact,  there  was  no  contract  to  renew  said  lease  and  that  the 
l^ase  could  not  be  renewed;  that  the  defendants  belcw  knew 
that,  and  that  by  means  of  these  false  representations  they 
induced  the  plaintiff  to  purchase  this  boarding  house  prop- 
erty, which  without  a  renewal  of  the  lease,  would  have  been 
of  very  little  value,  as  is  stated  in  the  petition, and  charges 
that  she  has  sustained  damages  by  reason  of  the  premises  in 
the  sum  of  twenty-five  hundred  dollars,  ihe  having  paid 
about  two  thousand  dollars  cf  the  consideration  money  al- 
ready. 

An  attachment  was  issued  in  the  case  and  notice  of  garnish- 
ment served  on  the  Ketcham  National  Bank.  That  branch 
of  the  matter  has  alrea'ly  been  before  this  court. 

The  defendants  did  not  question  the  petition  in  any  way 
by  demurrer — did  not  call  in  question  its  suflSoiency — but 
each  of  them  filed  an  answer  containing  general  denials, 
and  the  case  proceeded  to  trial  to  a  jury,  and  the  jury  render- 
ed a  verdict  for  upwards  of  two  thousand  dollars,  against 
both  defendants. 

Thare  was  a  motion  for  a  new  trial,  which  was  overruled, 
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and  it  ia  claimed  that  a  bill  of  exceptions  was  duly  allowed 
and  made  a  part  of  the  record,  embodying  al>of  the  evidence 
and  exhibiting  the  full  proceedings  of  the  court  in  th^  case. 

This  is  a  netition  in  error  filed  here  to  reverse  the  judg- 
ment, and  it  assigns  the  following  errors: 

*'l.  That  said  verdict  is  not  sustained  by  sufficient  evi- 
dence. 

2.  That  said  verdict  is  contrary  to  law. 
88.  Fcr  errors  of  law  occurring  at  the  trial  and  excepted 
to  by  the  plaintiffs  in  error. 

**4.  That  the  court  erred  in  overruling  the  motion  of 
plaintiffs  in  error  for  a  new  trial  and  entering  judgment  on 
said  verdict." 

The  defendant  in  error  claims  that  this  bill  of  exceptions 
is  not  properly  a  part  of  the  reeord,  and  should  not  be  con- 
sidered so  far  as  it  claims  tc  set  forth  all  of  the  testimony 
and  exhibits  and  any  error  based  upon  the  overruling  of  the 
motion  for  a  new  trial  for  the  reason  that  the  verdict  was 
not  su&tained  by  sufficient  evidence.  The  entry  at  the  trial 
term  is  as  follows — the  case  being  tried  at  the  January  term, 
1889 — **To  all  which  the  defendant  by  their  counsel  then 
and  there  excepted  and  on  their  motion  said  defendants  are 
allowed  thirty  days  from  the  adjournmei^t  of  this  court 
within  which  to  have  their  bill  of  exceptions  allowed  and 
signed,  and  it  is  ordered  that  when  so  allowed  and  signed 
within  said  time,  said  bill  shall  be  filed  and  thereupon  be 
and  become  a  part  of  the  record  in  this  case.  And  the 
journal  of  this  term  shall  be  kept  open  for  thirty  days  after 
its  adjournment  for  an  entry  of  such  allowance  to  be  made 
thereon." 

The  April  term  of  the  court  began  before  the  expiration 
of  the  thirty  days  after  the  close  of  the  January  term — per- 
haps the  January  term  closed  upon  the  morning  of  the  same 
day  at  which  the*April  term  began — on  April  18,   1889. 

The  next  entry  upon  the  journal  as  originally  certified,  is 
this:  **0n  May  4,  1889,  aj  entry  in  said  cause  was  made 
which  appears  on  the  journal  of  said  court  in  the  words  and 
figures  as  follows,  viz. :"  (Giving  the  title  and  number  of  the 
case.)  '*0n  this  4th  day  of  May,  1889,  came  the  defendants 
and  presented  to  the  court  their  certain  bill  of  exceptions 
herein,  which  being  found  by  the  court  to  be  true  is  allowed, 
signed  and  sealed,  and  is  hereby  made  part  of  the  record  of 
this  cause.'  " 

An  amended  certificate  as  to  that  journal  entry  has  been 
filed  in  this  case  since  this  case  came  into  this  court,  and  is 
as  follows:  ** On  the  4th  day  of  May,    1389,    being    within 
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thirty  days  of  the  olosing  of  the  January  term,  1889,  there 
was  filed  in  th^s  oauae  au  order,  an  entry  of  whioh  appears 
on  tne  journal  of  said  ocurt,  being  the  journal  of  the  .Janu- 
ary term,  1880,  in  the  word«  and  figures  as  follows  to-wit:" 
(Giving  the  title  and  number  of  the  cause  and  being  the 
same  as  I  have  already  read  as  first  certified).  It  is  claimed 
that  this  entry  of  May  4  not  appearing  in  and  of  itself  to 
have  been  made  as  of  the  January  term,  the  court  will  pre- 
sume, under  the  circumstances  of  the  case,  that  it  was 
entered  of  the  term  when  it  was  actually  made,  that  is,  of 
the  April  te  m,  and  that  it  cannot  be  ccnsidernd  as  ai' 
entry  appearing  upon  the  January  term  of  that  court.  We 
need  not  enter  into  a  discussion  of  this  proposition,  because 
it  has  already  been  considered  in  the  hearing  of  a  case 
recentl}*,  and  the  court  held  in  that  case,  as  it  does  in  this, 
that  this  entry  must  be  presumed  to  have  been  of  tlie  Jaua- 
ary  term — the  trial  term — and  that  we  must  consider  the 
bill  of  exceptions  ixs  a  part  in  the  record  in  this  case. 

There  was  some  testimony  delivered  orally  before  the 
court  OR  the  trial  of  the  case,  but  the  large  bulk  of  the  evi- 
dence, however,  had  been  taken  in  Chicago  by  way  of  depos- 
itions upon  the  part  of  plaintiff  and  defendants  below. 
There  ar3  many  elceptions  to  the  testimony — objections  to 
questions,  in  these  depositions  taken  in  Chicago,  but  the  re- 
cord in  this  case  simply  shows  that  the  plaintiff  introduced 
such  and  such  depositions,  which  are  attached,  and  that  the 
defendants  introduced  such  and  such  depositions,  and  it 
does  not  appear  that  the  court  of  common  pleas  was  called 
upun  to  consider  those  objections,  only,  as  appsars  by  the 
record,  I  think, in  one  instance,  which  appears  on  page  49 of 
the  bill,  when  the  deposition  of  Margaret  A.  Meinhart  was 
presented,  where  this  bill  of  exceptions  shows  this,  as  the 
action  of  the  court  of  common  pleas:  '^During  the  reading 
of  the  last  mentioned  deposition,  the  following  question,  ou 
cross-examination)  was  objected  to,  by  the  defendants,  as 
irrelevant  and  incompetent,  viz.:  *Q.  Did  not  you  state  to 
Mrs.  Kellogg,  one  of  the  boarders  in  that  house,  that  Mr. 
Blain  and  Mr.  Meinhart,  your  husband,  in  your  presenoe, 
said  words  to  the  effect  that  they  would  take  Mrs.  Parker  in 
the  house,  get  her  money,  and  then  kick  her  out?'  Which 
said  objection  was  by  the  court  overruled;  to  which  ruling 
the  defendants  by  their  counsel  then  and  there  excepted." 

And  following  that^  is  this  statement  by  the  court:  ''That 
is  not  admitted  for  the  purpose  of  enabling  the  plaintfiffs  to 
afterwards  contradict  deponent's  statement  on  this  subject 
made  on  cross-examination." 
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We  have  read  the  testimony  in  the  ease,  of  course  inolnd- 
ing  that  which  this  objeoticn  calls  in  question/ and  we  are 
of  opinion  that,  in  view  of  the  answer  of  the  witness  to  this 
qaestion,  the  defendants  below  were  not  prejudiced  by  the 
action  of  the  court  in  this  regard. 

In  its  charge  to  the  jury,  the  court  gave  a  number  of  prop* 
ositions  as  requested  by  the  defendants  below,  and  if  it  re- 
fused any,  they  are  net  set  forth  in  the  bill  of  exceptions 
and  we  will  consider  no  claim  of  error  regarding  that.  There 
are  one  or  two  that  are  modified  by  the  court  of  common 
pleas, and  an  objection  and  exception  was  taken  to  that  modi-* 
fication,  by  defendants.  Without  reading  them,  however, 
we  will  say  that  we  are  unable  to  see  that  the  slight  modific- 
ations that  the  court  made  to  those  requests  were  prejudic- 
ial, or  that  they  made  the  charge  of  the  court  in  that  regard 
erroneous. 

It  was  strongly  objected  that  the  court  erred  in  its  charge 
regarding  the  rule  of  damages  of  the  case,  the  court's  charge 
in  that  regard  being  as  follows: 

'*The  injury  is  to  be  represented  in  damages;  and  the 
measure  of  damages  would  be:  what  would  that  property, 
as  it  was — on  the  basis  as  it  was  represented,  and  that  re- 
rental,  as  it  was  represented — if  it  was  falsely  represented — 
what  would  it  have  been  worth  to  her  if  such  representa- 
tions had  been  true,  and  how  much  was  it  worth  at  the  time 
of  the  sale,  if  these  material  facts  were  untrue.  Now,  the 
difference — if  there  is  anv — between  what  it  would  have  been 
worth  if  tJbe  representations  were  all  true,  and  what  it  was 
worth,  those  representations  not  being  true,  will  be  the 
amount  of  damages  Mrs.  Parker  has  suffered  by  reason  of 
these  things  not  being  true.  Nrw,  what  is  that  amount? 
That  is  for  you  to  determine,  if  there  is  any  such  damages." 

That  is  a  part  of  the  charge  which  was  excepted  to  as  not 
exhibiting  the  true  rule  of  damages  in  the  case. 

The  direct  testimony  did  not  indicate  but  that  the  value 
of  the  furniture  in  and  of  itself,  if  it  were  considered  merely 
as  to  its  general  market  value — no  matter  where  it  was— -was, 
perhaps,  less  than  what  was  paid  for  it,  or  agreed  to  be  paid 
fur  it ~five  thousand  dollars;  but  it  is  claimed  that  the 
plaintiff  below  was  induced  to  purchase  it,  which  she  other- 
wise would  not  have  done,  by  these  false  representations  re- 
garding the  value  of  the  business  about  which  it  was  used 
and  about  which  it  was  intended  that  the  plaintiff  below 
should  use  it,  and  that  although  the  furniture  considered  in 
Md  of  itself,  regarding  its  market  value,  might    have   been 
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worth  the  five  thousaud  dollars,  yet  if  the  plaiutifE  was  in- 
duced to  put  her  money  into  it  and  thereby  embark  in  a  los- 
ing bubiness  by  reason  cf  these  false  representations,  the 
measure  of  her  damages  would  be — not  what  the  market  value 
of  the  furniture  would  differ  from  the  price  which  she 
agreed  to  pay  for  it,  but  the  difference  in  i^  value  to  he 
used  in  that  buRiness,  and  what  it  would  have  been  worth  if 
the  representations  by  which  she  was  induced  to  purchase  it 
had  been  true.  It  is  perhaps  a  question  of  some  nicety, 
exactly  what  the  true  rule  of  damages  would  be,  in  a  case  of 
that  kind,  but  we  are  not  satisfied  and  we  do  not  feel  at  all 
clear  but  that  the  court  of  common  pleas  in  its  change  indi- 
cated the  proper  rule  of  damages.  It  would  seem  that  under 
the  circumstances  if  she  was  induced  to  put  her  money  into  a 
losing  business!  by  means  of  false  representations,  it  oonld 
not  be  said  that  she  lost  nothing  because  the  personal  prop- 
erty which  she  bought  was  worth  what  she  paid  for  it. 

On  the  other  hand,  if  it  were  insisted  that  the  rule  of  k«4r 
damages  was  the  difference  in  the  profits  which  were  repre- 
sented to  be  in  the  business, that  would  leave  an  uncertainty 
regarding  the  matter  bnoause  it  did  not  appear  how  long  she 
might  have  carried  on  that  business  and  made  the  profit 
that  the  defendant,  Meinhart,  had  been  making,or  how  long 
a  time  it  was  contemplated  between  them  that  the  business 
should  be  thus  carried  on.  The  time  was  indefinite — she 
was  simply  to  embark  in  the  business  of  carrying  on  that 
house,  which  was  a  losing  business,  as  it  is  claimed. 

Now  it  occurs  to  us  that  the  rule  cf  damages  is  as  the 
ci.urt  of  common  pleas  laid  it  down — the  difference  in  the 
value  of  what  she  bought  in  the  situation  it  was,  and  what 
it  would  have  been  in  that  situation  for  the  uses  and  pur- 
poses for  which  she  bought  it,  if  the  representations  had 
been  true. 

Objection  is  made  that  the  verdict  on  its  face  is  improper, 
on  account  of  its  including  interest — this  being  an  action  in 
tcrt.  The  verdict  is  as  follows:  **The  jury  empaneled  in 
the  above  entitled  action  having  been  sworn  well  and  truly 
to  try  the  issue  joined  between  the  parties  and  a  true  ver- 
dict to  render,  for  verdict  find  and  say  that  we  find  for  the 
plaintiff.and  assess  her  damages  at  the  sum  of  92,075.00 

''and  interest     121.89 


'•Total,  $2,196.89 
The  interest  "9121.89'' (in  figr.res)    is    placed  below   the 
92,075, and  then  those  two  sums  are  figured  up  and  the  word 
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''total"  placed  before  the  $2,196.89.  It  would  seum  that 
the  jury  fouud  the  amount  of  the  damages  at  the  same  time 
it  added  $121.89  for  intereat. 

In  Lawrence  Railroad  Co.  v.  Cobb,  35  Ohio  St.,  94,  the 
fourth  proposition  of  the  syllabus  is  as  follows: 

'*4.  In  awarding  damages  for  an  injury  resulting  from  a 
tort,  compensation  in  the  nature  of  interest  may  be  includ- 
ed." 

The  judge  in  delivering  the  opinion  says,  upon  that 
proposition:  **Nor  was  there  error  in  the  charge  of  the 
court  in  respect  to  the  amount  of  damages.  The  rule  of 
damages  in  such  case  is  compensation  for  the  injury,  or,  in 
other  words,  that  the  injured  party  should  be  made  who!e. 
And  while  it  i'3  true  that  such  a  claim  is  not  one,  which  under 
the  statute,  bears  interest,  nevertheless,  if  reparation  for 
the  injury  is  delayed  for  a  long  time  by  the  wrrngdoer,  the 
injured  party  cannot  be  made  whole  unless  the  damages 
awarded  include  compensation,  in  the  nature  of  interest,  for 
withholding  the  reparaticn  which  ought  to  have  been 
promptly  made." 

This  question  in  Lawrence  Railroad  Co.  v.  Cobb,  supra, 
was  raised  upcn  the  charge  of  the  court  to  the  jury,  and  it 
did  not  appear  in  the  verdict  itself  as  plainly  as  in  this  caFe, 
that  interest  was  in  fact  included;  but  the  substantial  state- 
ment ol  the  jury  in  this  verdict  is  that  the  total  amount  of 
the  damages  is  $2,196.89,  and  it  appears  that  in  arriving  at 
thatthey  figured  as  interest  $121.39;  but  we  think  under  this 
authority  that  this  was  not  improper;  that  they  might  law- 
fully do  that,  and  therefore  there  was  no  error  in  the  action 
of  the  court  in  rendering  judgment  on  such  verdict. 

We  come  now  to  the  other  question  presented:  whether 
this  evidence  is  sufficient  to  sustain  the  verdict  against  both 
Jcel  H.  Norton  and  T.  H.  Meinhart.     . 

It  will  not  be  prnfitabJe,perhap8,  for  one  to  go  ever,  in  de- 
tail, the  points  in  the  testimony — I  have  not  time  for  that; 
but  it  is  sufficient  to  say  that  we  have  read  the  testimony 
and  considered  it  carefully,  with  regard  to  Mr.  Norton  and 
with  regard  to  Mr.  Meinhart,  separately — because  it  is 
claimed  that  whatever  may  be  the  force  cf  the  testimony 
against  Meinhart,  it  would  nnt  sustain  the  verdict  as  against 
Mr.  Norton  In  considering  the  testimony,  we  think  the  evi- 
dence tended  t(  show  at  least  that  the  chargf^s  in  the  peti- 
tion against  Meinhart  were  true.  Of  course,  there  was  evi- 
dence given  bofch  ways;  but  he  admits  gquarely  that  he 
made  substantially  the  representations  which  were   charged 
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to  have  been  made,  hnt  he  says,  ou  the  other  hand,  that 
they  were  trae.  There  is  direotteBtimony  to  the  effect  that 
they  were  true  for  the  most  part;  bat  there  is  also  teatimonj 
strongly  tendiug  to  show  that  in  a  substantial  degree  they 
were  not  true,  and,  the  jirry  having  passed  apon  them,  we 
do  not  think  we  are  warranted  in  interfering  with  the  ver- 
diot  as  to  him. 

The  testimony  regarding  Mr.  Norton  might  be  oonsid'^red 
in  two  aspeots:  The  only  aspect  as  to  which  we  should  coij- 
sider  it  is,  as  to  whether  it  substantiates  the  charge  of  the 
petition — that  Norton  aided  and  abetted  Meinhart  in  the 
original  fraud  charged  against  him  and  which  resulted  in 
the  injury  to  Mrs.  Parker. 

There  is  other  evidence  given  in  regard  to  dealings  with 
the  mortgage  which  Mra.  Parker  made  over  as  a  part  of  the 
purchase  price,  bearing  upon  the  question  as  to  whether  or 
not  Mr.  Meinhart,  or  Mr.  Norton,  owns  that  mortgage,  or 
whetheMr  Mr. Meinhart  has  any  interest  in  it;  but,  as  we  look 
upon  the  case,  as  it  is  presented  in  this  recoM  for  our  con- 
sideration, we  are  simply  to  determine  whether  Mr.  Norton 
was  the  aider  and  abettor  and  joined  in  the  original  fraud 
upon  Mrs.  Parker  whereby  he  rendered  himself  liable  to  a 
personal  judgment  for  the  amount  of  her  damages.  We  find 
the  evidence  barren  of  proof  that  would  fairly  sustain  the 
verdict  as  against  Mr.  Norton,  as  to  his  joining  in  the  orig- 
inal fraud  and  deception  by  which  Mrs.  Parker  was  led  into 
this  arrangement,  and  we  think  the  judgment  against  Nor- 
ton is  not  sustained  by  the  evidence. 

As  regards  the  other  questions — whether  the  evidence  ten- 
ded to  show  that  Mr.  Meinhart  really  bad  an  interest  in  this, 
mortgage  at  the  time  it  was  sold,  and  that  the  money  at- 
tached was  really  and  properly  attachable  as  the  money  cf 
Mr.  Meinhart  in  this  action — we  think  the  record  does  net 
present  that  question  to  us  cr  call  upon  us  for  any  decision 
or  intimation  of  any  opinion  in  regard  to  it. 

Under  the  authority  cf  certain  holdings  of  the  supreme 
court — one  cf  which  is  in  Rengleretux.  v.  Lilly,260hioSt., 
48,  we  are  authorized  in  an  action  of  this  character,  to  re- 
verse the  judgment  as  to  one  of  the  defendants  and  affirm  it 
as  to  the  ether. 

The  judgment  is  therefore  affirmed  as  to  Mr.'  Meinhart; 
but,  as  to  Mr.  Norton,  the  judgment  is  reversed,  and  as  to 
him,  the  verdict  will  be  set  aside  and  the  cause  will  be  re- 
manded to  the  court  of  common  pleas  for  new  trial  and  for 
further  proceedings  according  to  law. 
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Before  Bentley,  Haynes  and  Scrlboer,  J  J. 

THE  QENDROM  IRON  WHEEL  CO.  v.  SANTSCHI. 

Testimony—Rule  as  to  weighing  same— 
Where  witneeses  on  one  side  of  a  controverBT  give  teetimony  whioh 
is  reasonable  and  oonsistent  with  itself,  and  other  witnesses 
on  the  other  side,  contradict  the  testimony  and  testify  to  the 
contrary  matter,  it  is  not  proper  to  disturb  the  finding  of  the 
jury  either  way,  though  their  finding  is  contrary  to  the  testi- 
mony of  the  greater  number  of  witnesses.  But  the  probative 
force  of  the  testimony  of  any  witness  is  not  derived  solely 
from  bis  direct  deposition  as  to  any  given  matter,  but  Is 
rather  the  final  result  of  all  his  averments  bearing  on  the  mat- 
ter, when  considered  and  analyzed  with  reference  to  known 
circumstances  and  facta  This  may  leave  the  matter  supported 
not  by  the  full  force  of  the  witness'  observations,  but  onlv  by 
such  strength  as  is  left  in  them  after  they  have  been  weaken- 
ed by  the  other  statements  of  the  witness  himself,  or  by  the 
known  and  settled  order  of  things. 


Bbntley,  J. 

Mr.  Saotsohi  reoovered  a  judgment  agaiDsi  tbe  Qendron 
Iron  Wheel  Company,  in  the  court  of  oommon  pleas,  for 
$4,500,  for  an  i'jjury  suffered  by  him  wbile  employed  by  tbe 
company,  by  tbe  bursting  of  an  emery  wheel. 

Various  errors  are  assigned  m  the  petition  in  error,  but 
none  wero  argued  or  relied  on  in  this  oourt  except  those 
founded  upon  the  olaim  that  the  verdiot  is  against  the 
weight  of  the  evidence. 

The  faots,  as  olaimed  by  the  plaintiff  below,  are  these:  On 
May  4,  1S90,  the  plaintiff,  a  young  man  of  about  twenty-six 
years  of  age,  had  been  working  for  the  plaintiff  in  error  for 
some  days  about  their  factory,  here  in  Toledo,  where  ma- 
chinery was  run  and  bioycles  and  other  articles  were  manu- 
factured. Hi9  work  was  net  confined  to  any  certain  kind  of 
employment,  but,  as  he  expressed  it,  he  was  ''working  at 
most  everything." 

On  May  14,  he  was,  by  one  of  the  foremen  of  the  com- 
pany, put  to  work  at  an  emery  wheel  running  at  a  high  rate 
of  speed,  grinding  small  protuberances  cr  burrs  left  in  cast- 
ing one  of  the  small  iron  parts  of  bioyoles,  called  "binders." 
He  had  been  thus  working  nearly  all  day,  having  no  notice 
or  knowledge  of  any  defect  in  the  emery  wheel  or  of  any 
danger  from  its  swift  revolution,  and  along  late  in  the  pfter- 
ncon  tbe  wheel  burst,  and,  its  motion  being  towards  him, 
cne  of  the  flying  pieces  of  the  wheel  hit  him  on  the  head  and 
severely  injured  him.      He  claims  that,  in  fact,   tbe  emery 
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wheel  was  defeotive;  that  a  small  piece  had  fallen  out  of  it 
the  day  before  while  another  workman  was  grinding  on  it, 
and  that  that  workman  h^d  promptly  oalled  the  attention  of 
the  said  fcieman  to  it  and  had  refused  to  work  longer  npon 
it,  and  that,  thereupon,  the  wheel  was  taken  from  its  plaoe 
on  the  left  end  of  the  shaft  and  placed  on  the  right  end  of 
the  same  shaft,  and  another  emery  wheel  which  had  up  to 
that  time  been  on  the  right  hand  end  of  the  shaft,  was  placed 
on  the  left  end;  in  short,  that  said  two  wheels  were  changed 
about,  but  said  defeotive  wheel  was  allowed  to  run  in  its 
new  place,  and  that  the  defect  was  such  as  would  render  it 
dangerous  and  liable  to  burst,  to  the  knowledge  of  the  com- 
pany, and  that  it  did  burst  by  reason  of  said  defect  and  the 
high  rate  of  speed  at  which  it  was  run. 

Some  question  was  made  as  to  whether  the  person  who  set 
the  plaintiff  to  work  at  the  wheel  (a  Mr.  Krete)  was  author- 
ized so  tc  do,  and  whether  his  relations  to  the  company  were 
such  as  that  notice  to  him  of  the  defect  in  the  wheel  was 
notice  to  the  company;  but  we  think  his  authority  and  rela- 
tion were  sufficiently  shown,  and  there  is  no  controversy  but 
that  plaintiff  was  injured,  and  by  the  flying  fragments 
of  an  emery  wheel  at  which  he  was  working.  The  decisive 
thing  is,  was  the  wheel  which  burst  defective  as  claimed, 
and  was  Mr.  Krete's  attention  so  called  to  it?  The  plaintiff 
in  error  earnestly  contends  that,  though  the  jury  evidently 
so  found, the  great  weight  and  force  of  the  evidence  indicates 
otherwise.  And  it  is  perhaps  fair  and  proper  that  we  state 
the  testimony,  facts  and  deductions  that  make  for  the  sup- 
port of  the  claims  en  each  side  on  this  issue. 

The  plaintiff  testified  that  he  went  to  work  at  the  wheel  on 
the  right  hand  end  of  the  shaft  of  the  machine  in  question, 
about  eleven  o'clock  in  the  morning  of  the  14th,  and  worked 
until  noon,  then  quit  for  dinner  and  began  again  at  ten 
minutes  to  one  o'clock,  and  worked  some  hours  till  thc3  wheel 
burst.  He  says  that  he  did  not  use  the  face  or  periphery  of 
the  wheel,  but  ground  on  the  side  of  it,  and  did  not  notice 
or  know  of  any  defect  in  it,  and  that  he  had  some  expe  i- 
ence  with  emery  wheels  off  and  on  for  four  or  five  years,  and 
waa  careful,  and  he  says  that  he  didn't  let  any  binder  get 
tinder  the  wheel  and  between  that  and  the  iron  table  of  the 
machine  under  the  wheel.  He  says  that  the  wheel  that  he 
worked  on  was  thicker  and  smaller  in  diameter  than  the  one 
exhibited  to  the  jury,  which  was  an  inch  thick  and  four 
inches  in  diameter. 

The  evidence  of  the  defendant  below  tended  to  show,  and 
the  defendant  claims  the  truth  is,  that  the  accident  occurred 
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from  the  plaintiff's  allcwing  many  of  said  binders  to  Jie  on 
the  table  of  the  maohine,  and  that  the  slight  jar  of  the  ma- 
obinery  would  move  them  about,  and  nothing  prevented  one 
of  them  from  ooming  in  contact  with  the  wheel,  and  that 
immediately  after  the  aooident  it  was  noticed  that  a  part  of 
the  wheel  that  burst  still  clung  to  the  shaft  and  showed  it. to 
be  an  inch  wheel,  and  not  one  and  one-half  inches  thick, 
and  right  under  the  place  of  the  centre  of  the  wheel  one  of 
these  binders  was  then  sticking  up,  being  Iodgf.d  in  the 
round  draft  hole  through  the  table,  and  on  the  upper  corner 
as  it  lay  a  place  was  grhund  off  as  if  by  the  wheel.  This  piece 
of  iron,  cr  binder,  was  exhibited  to  the  court,  being  attached 
to  the  bill  of  exceptions,  and  the  machine  itself,  with  a 
four-inch  emery  wheel,  one  inch  thick,  was  also  exhibited, 
and  it  was  demonstrated  that  if  such  a  piece  should  get  into 
that  position  under  the  wheel,  while  in  motion,  it  would  in- 
evitably tear  the  wheel  in  pieces  or  cause  it  to  burst.  Several 
witnesses  testified  to  seeing  those  binders  all  over  the  table 
while  plaintiff  was  at  work,  and  to  the  fact  that  the  wheel 
tiiut  burst  was  a  fourteen-inch  wheel,  one  inch  thick.  The 
man  who  originally  put  it  in  new,  a  f^wdays  before,say8  he 
put  this  inch  wheel  on  the  left  side  and  worked  en  it  there, 
ground  on  it  the  day  before  Santschi  was  hurt,  and  ibflt 
fiill  that  day  changed  it  from  the  left  to  the  right  side,  and 
that  he  and  not  Santsohi  was  grinding  on  it  up  to  the  time 
that  Hill  changed  it.  And  there  was  much  testimony  tend- 
ing to  show  that  Santschi  was  not  giinding  on  the  machine  en 
the  18th,  but  was  at  work  in  the  rubber  room,  and  that  Bar- 
chant  was  grinding  on  the  18th  where  Santsohi  claimed  that 
he — Santschi — was.  Mr.  Hill,  who  was  the  m«in  who  changed 
the  wheels,  according  to  the  testimony  on  both  sides, says  he 
did  it  so  the  large  whekil  could  be  on  the  right,  as  it  was 
handier  in  grinding  mud-guards,  and  that  the  fourteen-inch 
wheel  was  thus  left  en  the  right  hand  side,  and  that  he  had 
the  wheel  in  his  hands  and  there  was  no  defe^^t  that  he  saw. 
There  was  no  evidence  tending;;  to  show  that  the  fourteen- 
inch  wheel  was  defective,  but  that  persons  ground  tools  on  its 
face  several  time  that  day.  Mr.  Kerte  denies  that  bis  atten- 
tion  was  called  to  any  defect  in  the  wheel,  but  says  that  if  it 
bad  been  it  would  have  been  his  duty  to  take  it  off  and  not. 
suffer  it  to  be  run. 

The  testimony  was  coniiioting  as  to  whether  such  defect 
in  the  wheel  as  testified  to  by  Surtmau  and  Hutchinson 
oould   have   been   seen  while    the  wheel  was  running,    but 
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eeveral  expert  witnesBes  testified  that  snob  a  pieoe  being  out 
of  a  wheel  ran  at  snoh  speed  as  this  ran — over  1,5Q0  revoln« 
tioua  per  minute — it  would  throw  the  wheel  out  of  balance 
and  oause  the  whole  machine  to  so  shake  and  tremble  that 
no  one  oould  avoid  noticing  it,  and  it  could  not  be  used. 
There  was  no  testimony  contradicting  this  (except  the  said 
testimony  of  the  plaintiff  that  he  did  not  notice  any  such 
thing,  aud  that  of  Surtman  and  Hutchinson,  that  the  piece 
was  out).  There  was,  at  least,  no  claim  or  proof  but  that 
the  wheel  ran  apparently  smooth  and  all  right  till  it  bursty 
with  no  such  jar  or  shaking  of  the  machine. 

To  prove  the  existence  ot  said  defect  in  the  wfaeel,  the 
plaintiff  called  as  a  witness  one  Surtman,  a  workman  then 
employed  about  the  defendant's  shop,  who  testified  that  on 
May  18-^the  day  before  the  accident— he,  Surtman,  was  en- 
gaged in  grinding  on  an  emery  wheel  on  the  left  end  of  the 
shaft  in  question  all  day  until  about  two,  or  half-past  two 
o'clock,  when  he  heard  a  sound  as  if  something  had  bit  a 
piece  of  sheet  iron ;  that  he  then  stopped  the  wheel — not  on 
that  account— but  to  get  a  drink,  and  when  he  came  bacic 
from  getting  a  drink,  he  noticed  that  a  piece  was  broken 
from  the  edge  or  corner  of  the  emery  wheel  at  which  he  had 
been  grinding,  about  an  inch  and  a  half  down  on  the  side  of 
the  stone  and  extending  to  the  face  or  periphery  of  the  stone 
about  one  and  one-half  inches.  That  this  was  about  2:80 
P.  M.  That  about  three  o'clock  he  called  another  workman 
—one  Hutchinson — over  and  showed  him  where  the  chunk 
was  out  of  the  wheel,and  soon  after  called  Mr.  Krete's atten- 
tion to  it  and  refused  to  work  longer  at  the  wheel,  thinking 
it  dangerous.  That  Krete  said  nothing,  but  walked  off,  and 
soon  after  the  wheels  were  changed  about,  by  a  man  named 
Hill— a  sort  of  sub-foreman  in  another  room — and  that  he, 
Surtman,  saw  the  wheel  with  the  same  chunk  broken  out,  on 
the  right-hand  end  of  the  shaft,  the  next  day,  where  the 
plaintiff  was  working  when  hurt. 

The  plaintiff  called  the  said  Hutchinson  as  a  witness,  and 
he  testified  that  on  the  afternoon  before  Santschi  was  hurt» 
as  he  was  passing  where  Surtman  was  at  work,  he  called  bis 
attention  to  a  place  on  the  edge  of  the  emery  wheel  where  a 
chunk  had  broken  out.  He  describes  it  about  the  same  ae 
Surtman  did,and  says  he  told  Surtman  to  be  careful  and  not 
press  too  hard  on  the  wheel, and  to  sit  on  one  side  because  it 
would  burst.  He  did  not  notice  the  weel  afterwards,  but  says 
that  it  ran  after  that  on  that  day. 

These  two  witnesses — Surtman  and  Hutchinson — ^furnish 
all  the   testimony  in  tbe  case  as  to  said  defect  in  the  wheel,, 
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or  Botioe  to  the  oompauy  of  it.  Counsel  for  defendanti  in 
error  claim  that  this  is  saffioient  proof  of  the  Degligenoe  of 
the  ocmpaay,  and  that  however  direotly  or  thoroughly  they 
may  be  oontradioted  by  other  witnesses,  the  jury  had  their 
testimony,  and  had  the  right  to  believe  them. 

We  notioe  that  while  one  of  the  defendant's  witnesses  was 
on  the  stand,  he  was  asked,  on  cross-examination,  if  he  diet 
not  say  in  the  presenoe  of  a  sister  of  the  plaintiff  and  th# 
plaintiff,  when  calling  on  the  plaintiff,  a  few  days  after  he 
was  hurt,  that  the  wheel  which  burst  and  hurt  the  plaintiff 
had  a  chunk  cut  of  it  the  day  before.  He  denied  havins 
said  BO,  and  in  rebuttal,  VIr.  Santschi's  sister  contradicteq 
him — Santsohi  not  being  called  for  the  purpose— and  she 
testified  that  he  did  so  say  on  the  said  occasion.  This  tes<- 
timcny  is  not  to  the  main  issue,  and  can  in  jatriotness  only 
be  considered  as  aifecting  the  testimony  of  the  witness 
Strutt;  leaving  the  plaintiff's  case  to  stand  upon  the  testis 
mony  of  Snrtman  and  Hutchinson  as  to  the  defect  in  the 
wheel,  and  of  Surtmau  alone  as  to  notice  to  the  company  of 
the  defect. 

The  plaintiff  says  that  he  did  not  notice  any  defect  in  thy 
wheel,  and  was  grinding  on  the  side  of  the  wheel,  and  his 
couxisel  argue  that  the  defect  could  not  be  seen  when  the 
wheel  was  revolving,  and  that  though  it  was  at  rest  at  times 
during  the  day — at  the  noon  hour  at  least,  and  once  when 
the  plaintiff  stopped  it  to  oil  the  machine — it  might  have 
stopped  so  that  the  broken  part  was  undermost  and  so  would 
not  probably  be  noticed. 

We  will  now  notice  some  of  the  considerations  urged  as 
showing  the  improbability  of  the  story  ci  the  defect  in  the 
wheel. 

1.  This  action  was  brought  on  July  24,  1890,  Mr. 
Santschi  verifying  the  petition  July  16,  1890.  He  had  gone 
back  to  work  at  the  Gendron  two  or  three  weeks  after  he  was 
hurt,  and  worked  off  and  on  there  five  or.  six  weeks,  he  says. 
His  original  petition  does  not  mention  a  defective  wheel,  but 
charges  negligence  only  in  running  the  wheel  at  a  dangerous 
rate  of  speed  whereby  it  burst.  The  allegations  about  the 
defective  wheel  were  put  in  long  after  the  original  answer 
and  reply  were  filed,  and  on  leave  of  the  court,  on  February 
9,  1891,  by  interlineation.  It  is  argued  that  if  the  plains 
tiff  knew  this  fact  upon  which  his  case  depended,  really,  he 
would  have  mentioned  it  to  his  attorneys,  and  they  would 
iiave  been  sure  to  put  it  in  the  petition ;  and  also  that  if 
this  Mr.  Strutt  had,  as  claimed,  said,  in  the  presence  of  the 
plaintiff  and  his  sister,  that  the  wheel  had  a  defect  in  it  the 
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day  before, and  it  was  then  regarded  as  ao  importaDt  that  it 
was  rememHered,  the  plaintiff  must  have  known  and  re- 
membered it  when  he  filed  his  petition;  and  that,  at  all 
events,  whnn  the  plaintiff  returned  to  duty  at  the  shops 
after  so  serious  an  aooident,  the  causes  of  the  aooident  and 
the  oiroumstanoes  would  have  been  disaussed  between  him 
and  his  fellow  workmen,  and  the  faot  of  the  defeot  must 
have  oome  to  his  attention,  and  the  faot  that  he  did  not 
charge  it  in  his  petition,  is  strong  evidenen  that  no  suoh  faot 
was  thought  of  or  known  about  the  shop,  and  that  if  suoh 
defeot  had  been  known  to  two  workmen  about  the  shop,  it 
would  have  been  a  matter  of  general  comment  among  all, 
and  as  this  was  evidently  unknown  to  the  plaintiff  after  be- 
ing about  the  shop  so  soon  after  his  injury  and  for  so  long  a 
time,  it  is  urged  that  there  is  strong  grcund  for  doubting 
this  story  of  Surtman  and  Hutchinson. 

It  is  also  testified  by  a  foreman  of  the  company  that  he 
discharged  Hutchinson  for  coming  drunk  to  the  shop,  on  the 
day  Santschi  was  hurt,  and  that  Surtman  was  afterwards 
discharged  for  throwing  some  iron  tubing  down  an  elevator. 
•  The  story  of  Surtman  is  peculiar.  He  says  that  the  wheel 
that  finally  burst  was  twelve  inches  in  diameter  and  two  to 
two  and  a  half  inches  thick.  The  man  who  put  it  in  says  it 
Was  one  and  one-half  inches  thick;  that  it  was  comparatively 
a  new  wheel,  having  been  put  on  the  left  end  of  the  shaft  of 
this  machine  a  few  days  before  May  14;  that  he  had  ground 
on  it  there,  off  and  on,  for  four  or  five  days,  and  it  was  ap- 
parently all  right  till  as  he  was  sitting  before  it,  on  May  IB, 
this  p*eoe  came  out.  It  did  not  hit  him,  though  it  would 
naturally  take  his  direction.  It  had  been  ground  on  when 
running  at  a  high  rate  of  speed,  for  several  days.  There 
Was  no  suggesticn  that  it  had  been  hit  so  as  to  crack  this 
little  piece  out — nothing  to  indicate  that  that  little  piece 
flew  out  of  the  ocrner  for  any  other  reason  than,  that  the 
wheel  was  imperfectly  compacted  and  shed  pieces  by  reason 
of  its  great  velocity — this  being  so,  it  would  seem  strange 
that  it  would  disintegrate  in  that  way,  by  detaching  an 
inch  and  a  half  piece  from  the  corner,  the  remainder  of  the 
wheel  staying  intact  during  its  constant*  use  at  a  like 
Velocity,  all  the  next  day  till  it  went  to  pieces  near  night. 
Mr.  Surtman  says  he  realized  the  danger  of  being  at  work  on 
it  and  refused,  on  that  account,  to  continue  the  work.  He 
calls  the  attention  of  the  foreman  to  it — the  foreman  Krele 
—who  testifies  that  if  his  attention  had  been  called  to  it,  be 
would  not  have  allowed  it  to  run,  and  his  duty  would  be  to 
at  once  take  it  off;  and  this  foreman  walks  off    without   a 
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word,  and  does  nothiDg  to  change  the  wheel.  As  it  happens, 
the  wheel  is  ohanged  by  another  man,  for  another  purpose, 
either  that  day  or  the  next — probably  that  day — and  on  tlie 
day  that  Santsobi  was  injured,  Mr.  Surtman — who  says  he 
refused  to  work  on  it  on  account  of  its  defect  and  the  danger 
— sits  within  two  feet  of  it  for  hours  grinding  on  arother 
wheel  of  the  same  machine  cu  the  same  8haft,where  dangei 
would  be  almost  as  imminent  as  when  he  was  grinding  on 
the  wheel  itself,  sihce  the  piece  that  flew  out  when  he  wa^ 
grinding  did  not  hit  him,  but  must  have  gone  to  the  left  of 
him,  and  he  says  that  he  never  called  Santschi's  attention 
to  the  defect,  nor  provided  for  his  own  safety,  and  did  not 
know  but  that  any  moment  Santschi  would  attempt  to  grin4 
on  the  face  of  the  wheel  as  Surtman  had  done,  instead  of  on 
the  side.  There  is  no  explanation  of  this  conduct  of  Surt^ 
man  offered,  except  that  he  says  that  he  did  not  know  but 
that  the  foreman  had  told  Santschi  of  the  defect.  But  even 
if  Santschi  should  be  careful  to  grind  only  on  the  side  of  the 
wheel,  this  would  not  obviate  the  danger  to  Santschi,  or  to 
Surtman,  should  other  pieces  fly  out  of  the  wheel  or  should 
it  go  to  pieces  from  its  defective  character  and  the  velocity 
of  its  revolutions. 

This  conduct  of  Surtman,  as  he  himself  relates  it,  is  fo 
utterly  a  variance  with  his  statement  of  what  he  observed 
before,  as  tu  impel  the  mind  to  the  conviction  that  there 
must  be  some  mistake  somewhere.  But  his  position  at  the 
wheel  on  the  day  of  the  injury  is  not  only  shown  by  his  own 
testimony, but  by  o(her  evid6noe,and  there  is  no  question  or 
controversy  about  that  part  of  his  story. 

Again,  there  was  no  evidence  tending  to  prove  that  there 
was  any  defect  in  any  wheel  other  than  the  one  twelve  inches 
ir  diameter  and  from  one  and  a  half  tc  two  and  a  half 
inches  thi^.k.  The  plaiiitifT  says  that  the  wheel  he  was  workt 
ing  on — the  wheel  that  hurst — was,  as  he  judges,  not  more 
than  a  half  or  three-quarters  of  an  inch  from  the  iron  table 
beneath  it;  that  he  put  his  mind  to  the  danger  of  letting 
binders  get  under  the  wheel,  as  it  might  hit  him — **  break  on 
him.'^  If  the  wheel  was  only  a  twnlve-inch  wheel,  it  is 
manifest  that  the  binder  would  not  touch  it,  since  with  a 
fourteen-inch  wheel,  the  spiioe  is  just  one-eighth  of  an  iuctji 
smaller  than  the  greatest  diameter  of  a  binder.  So  that  a 
twelve-inch  wheel  would  clear  a  binder  by  three-fourths  of 
an  inch.  So  that  the  plaintiff  was  mistaken  in  his  testi* 
mony  as  tc  the  wheel  being  smaller  than  the  fourteen-inob 
whe^I,  or  in  his  statement  of  the  distance  between  it  and  th9 
table.     He  saysthat]daring  the  day  he  stoppel  His  work  at 
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the  wheel  Id  order  to  let  persons  grind  tocls  upon  it,  and 
that  they  did  bo;  at  least  two  of  the  defendant's  witnessas 
testify  that  they  did  thus  grind  tools  on  the  faoe  of  this 
fttoue,  and  there  was  no  trouble — a  thing  that  would  be  next 
to  or  altogether  imp  ssible  if  such  a  defect  existed  in  it. 

We  think  no  one  oan  read  the  reocrd  of  this  oase  and  not 
feel  a  decided  and  irresistible  oonviotiou  that  the  truth  of 
the  matter  was  with  the  olaims  of  the  defendant  below  as  to 
the  material  faots.  The  testimony  of  the  defense  makes  a  most 
aatisfaotory  showing  as  to  how  this  accident  oould  and  prob- 
ably did  happen.  With  the  testimony  of  Surtman  and 
Hutchinson  as  to  the  defeot  in  the  wheel,  does  the  oase  pre- 
Bont  such  mere  confliot  of  testimony  as  to  render  it  improper 
fur  a  reviewing  court  to  interfere  with  the  verdict  of  the 
Jury,  baRed,  perhaps,  upon  a  belief  of  the  testimony  of  these 
men?  Where  witnesseB  on  one  side  of  a  controversy  give 
testimony  which  is  reasonable  and  consiistent  with  ii8elf,and 
oliher  witnesses  on  the  other  side,  contradict  the  testimony 
and  testify  to  the  contrary  matter,  we  do  not  deem  it  proper 
to  disturb  the  finding  of  the  jury  either  way,  though  their 
finding  is  contrary  to  the  testimony  of  the  greater  number 
of  witnesses;  but  the  probative  force  of  the  testimony  of  any 
witneBB  is  not  derived  solely  from  his  direct  deposition  as 
to  any  given  matter,  but  is  rather  the  final  result  of  all  his 
averments  bearing  on  the  matter,  when  considered  and  anal- 
ized  with  reference  to  known  circumstances  and  facts.  This 
may  leave  the  matter  supported  not  by  the  full  force  of  the 
witness'  observation?,  but  only  by  such  strength  as  is  left  in 
them  after  they  have  been  weakened  by  the  other  statements 
of  tne  witness  himself,  or  by  the  known  and  settled  order  of 
things.  We  regard  the  testimony  on  behalf  of  the  plaintiff 
in  respect  to  the  alleged  defect  in  the  wheel  as  largely  self- 
destrcyed,  and  when  we  add  the  power  of  circumstances 
Bworn  to  by  certain  of  the  defendant's  witnesses,  and  Bome 
of  them  not  contradicted,  we  feel  an  abiding  conviction  that 
the  truth  of  the  case  as  shown  by    the    record,    would    not 

t'nstify  the  verdict  rendered,  and  that  to  let  it  stand   would 
)e  to  allow  manifest  error  to  triumph  over  truth. 

We  have  read  with  great  attention  the  opinion  of  the  court 
of  common  pleas  in  overruling  the  motion  for  a  new  trial, 
and  we  think  we  see  in  it  a  recognition  of  the  unsatisfactory 
character  of  the  finding  cf  the  jury  and  of  their  estimate  of 
the  evidenct',  and  we  rescret  chat  the  judge  of  that  court  did 
hot  deem  it  his  duty  to  set  the  verdict  aside  and  to  grant  a 
new  trial.     We  think  his  overruling  of  the  motion    for  a 
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new  trial  was  erroneone  for  that  the  verdioc  is  agaiust  the 
olear  and  maD^fHst  weight  of  the  evidence. 

The  piaintilf  met  with  a  severe  injury.  There  is  no  doubt 
of  that.  And  perhaps  there  would  be  a  natnial  desire  that 
those  more  able  than  he  should  help  to  bear  it;  but  there 
are  misfortunes  that  ocme  to  us  all,  whioh,  though  hard  to 
endure,  must  be  borne  a<9  a  part  of  the  il's  of  life  which  we 
must  suffer  and  for  which  we  have  no  lawful  redress  against 
our  fellows.  Verdicts  of  juries  and  judgments  of  courts 
must  stand  upon  settled  principles  which  justify  them,  or 
not  at  all. 

The  said  judgment  is  reversed,  the  verdict  set  aside,  and 
the  cause  is  remanded  to  the  court  of  common  pleas  for  a 
new  trial,  and  judgment  is  rendered  against  the  deferdant  in 
error  for  cost, and  a  special  mandate  is  awarded  to  the  court 
(if  common  pleas  for  execution  thereon 


(Sixth  Circuit — Lucas  Co.,  0.,   Circuit   Court— Oct.    Term,  1894. ) 

Before  Bentley,  Uaynes  and  King,  JJ. 
fiNGELIkflAN,   ADM*R.,  v.  THE  L.  S.  k  M.  S.  RY.  CO. 

Boy  on  railroad  track— Trespass — When  not  entitled  to   damages 

for  injury— 

Where  in  ao  action  by  an  admiu'strator  for  wrongfully  causing  the 
death  of  his  ioteatate,  it  appeared  from  plaintiff's  evideuce  that 
the  deceased,  with  other  boys,  for  no  purpose  connected  with 
the  railroad  company,  or  its  operations,  or  business  or  interest, 
and  without  the  consent  of  his  parents,  but  against  the  warn- 
ing of  his  mother,  went  upon  the  railroad  tracks  of  the  defend- 
ant; that  his  purpose  was  to  amuse  himself,  probably,  with 
these  other  boys,  and  lo  pick  up  coal  and  carry  it  away— for  be 
appeared  to  have  had  a  basket  with  him -and  was  apparently  in 
the  act  of  stooping  to  pick  up  coal  when  he  was  struck  dead  by 
the  train  which  came  up  behind  him,  his  att<)ntion  being  prob- 
ably directed  to  this  purpose  of  getting  the  coal,  and  he  was 
thus  prevented  from  seeing  the  train  which  was  approaching 
him  from  behind.  It  is  a  case  in  which  the  deceased  if  he  bad 
survived  would  not  have  been  entitled  to  damages  from  the  R. 
R.  Go.,  and  is  it  proper  for  the  court,  on  motion  of  tbe  defend- 
ant R.  R.  Co.,  to  instruct  the  jury  to  return  a  verdict  for  de- 
fendant. 
(Affirmed  by  Supreme  Court  without  report  Oct.  22,  1895.) 

Bbntlby,  J. 

This  was  an  action  brought  in  the  court  of  common  pleas 
of  this  county,  for  the  killing  of  a  boy  about  twelve  years  of 
age,  young  Bartelt,  he  being  killed  by  being  struck  while  on 
the  tracks  of  defendant  company  in  the  neighborhood  cf 
Swan  Creek  bridge,  in   this  city.     The  train  cf  the  defend- 
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ant  company,  it  neems,  oame  alon^  while  the  boy  was  on  the 
tracks,  not  at  a  pnblio  crossing,  but  on  the  right  of  way,  and 
perhaps  at  a  place  where  persons  had  been  in  the  habit  of 
crossing  or  traveling  for  some  time  The  boy  was  (^tocping, 
apparently  picking'np  something — coal,  perhaps — close  by 
the  oater  rail  of  ihe  track,  and  the  beam  at  the  base  of  the 
pilot,  projecting  beyond  the  rest  of  the  pilot,  and  perhaps  be- 
yond the  rest  of  the  engine,  strack  him  and  killed  him.  He 
was  not  seen  Ly  the  engineer  nor  the  fireman — those  in 
charge  of  the  train — and  thev  did  not  know  until  they  bad 
proceeded  down  to  the  depot  that  any  such  thing  had  occur- 
red. 

The  administrator  of  the  boy  charges  that  the  company 
was  negligent  in  the  manner  as  follows: 

'*Plainti(¥  further saydthesaid  death  of  the  said  Johu 
Bartelt  was  wrongfully  and  negligently  caused  by  defendant 
as  follows,  to-wit:  The  employes  of  defendant,  while  «a* 
gaged  in  the  defendant's  business  in  operating  cars  of  de- 
fendant upon  and  along  defendant's  railway  tracks  at  the 
locality  aforesaid,  were  accustomed  to  and  did  wrongfully 
and  negligently  throw  off  coal  upon  and  along  the  line  cf 
way  of  said  tracks  of  the  said  defendant  ccmpuny,and  invit* 
ed  the  children  in  the  neighborhood  to  come  and  gather  the 
same  up  to  take  and  carry  it  away. 

**Plaintiflf  further  says  that  the  railway  tracks  of  defend- 
ant in  and  at  said   locality  were  not  fenced  in  or   otherwise 

« 

arranged  so  as  to  exclude  the  public  therefrom,  but  defend- 
ant allowed  the  same  to  be  so  open  and  exposed  to  public 
use,  and  allowed  and  permitted  the  public  to  come  upon  and 
use  and  make  a  thoroughfare  thereof  in  the  locality  afore- 
said, and  so  it  was  that  the  said  John  Bartelt,  being  invited 
thereto  by  the  defendant,  did,  on  the  said  8th  day  of  Febru- 
ary, 18^8,  go  upon  the  said  tracks  of  defendant  at  the  place 
aforesaid,  and  while  th^ie  at  the  invitation  of  defendant 
engaged  in  picking  up  the  coal  upon  the  defendant's  railway 
track,  without  any  warning  by  thedefendant  or  its  employes 
to  keep  away  from  and  off  from  the  said  tracks  and  line  of 
way  of  defendant,  the  said  John  Bartelt  was  wrongfully  and 
negligently  struck  by  the  locomotive  and  cars  of  defendant 
and  killed  as  aforesaid. 

'* Plaintiff  further  says  that  at  the  time  said  John  Bartelt 
was  so  killed  by  the  locomotive  attached  to  the  railway  cara 
of  defendant  as  aforesaid,  the  said  locomotive  and  train  was 
being  operated  upon  and  along  said  railway  tracks  of  do* 
fendatit  at  an  exceedingly  high  rate  of  speed,  contrary  to 
law  and  ordinance,  and  so  it  was    that    although    the  said 
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John  Bartl()t  was  upoD  the  tracks  at  the  locality  Darned, 
where  the  engineer  aod  fireman  of  said  looomotive  could  see 
him  at  a  great  distance  therefrom,  yet  the  said  employes  and 
agents  of  defendant  wrongfully  and  negligently  failed  to  ob- 
serve and  see  the  said  John  Bartelt,  and  wrongfully  and  negli- 
gently ran  said  looomotive  and  train  of  cars  at  an  excessive 
rate  of  speed  upon  and  against  the  said  John  Bartelt,  with- 
out warning,  in  such  wise  as  to  strike  and  instantly  kill  him- 
as  aforesaid." 

The  petition  then  charges  that  the  boy  was  in  the  exer- 
cise cf  ordinary  and  reasonable  care  for  one  of  his  years. 
.  The  plaintiff,  upon  the  trial,  called  certain  witnesses  foi* 
the  purpose  of  establishing  the  facts  charged  in  his  petition, 
and  rented  his  case.  Thereupon  counsel  for  the  railway 
moved  that  the  jury  be  instructed  to  return  a  verdict  for 
the  defendant  upon  the  testimony  as  it  then  stood. 

The  court,  in  finally  passing  upon  that  motion,  stated,  as 
appears  from  the  bill  of  exceptions,  as  follows: 

*'The  court  understand  the  cause  submitted  upon  the  evi- 
dence to  present  the  folbwing  facts:  That  upon  the  8th  day 
of  February,  1898,  the  deceased,  with  other  boys,  for  no 
purpose  connected  with  the  rail  road  company,  or  its  oper- 
ations, or  business  or  interest,  and  without  the  consent  of 
his  parents,  but  against  the  warning  of  his  mother,  went 
upon  the  railway  tracks  of  the  defendant:  that  his  purpose 
was  to  amuse  himself,  probably,  with  these  other  boys,  and 
to  pick  up  coal  and  carry  it  away — for  he  appeared  to  have 
had  a  basket  with  him — and  was  apparently  in  the  act  of 
stooping  to  pick  up  coal  when  he  was  struck  dead  by  the 
train,  which  came  up  behind  him ;  his  attention  was  probably 
directed  to  this  purpose,  of  getting  the  coal,  and  he  was  thus 

f>revented  from  seeing  the  train  whch  was  approaching   hinr 
rom  behind 

''To  claim  that  under  these  circumstances — no  odds  what 
coal  had  fallen  off  the  cars  of  defendant  along  there — along 
the  line  of  its  road — and  no  odds,  if  you  please,  that  brake- 
man  may  have  thrown  it  off  purposely,  they  did  so  in 
furtherance  of  an  unlawul  and  a  dishonest  purpose  on  their 
part.  We  think  that  these  boys  cannot  be  held  to  have  been 
on  the  track  of  defendant,  with  right  to  be  there;  but,  en 
the  contrary,  they  were  there  at  best  at  their  own  risk.  We 
have  no  doubt  but  what  the  company  would  have  been  justi- 
fied in  n'^t  only  ordering  them  off,  but  in  keeping  them  off  of 
its  tracks.  The  mere  fact  that  it  did  not  do  so,  did  not  give- 
these  boys  a  right  to  be  there  to  obstruct  the  managementr 
and  operation  of  its  trains  and  the  business  of  the  company. 
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Now,  however  mnoh  it  is  to  be  regretted,  the  oonseqnencei 
to  this  hoy,  from  so  sad  an  aocident  whioh  destroyed  hiilife 
in  an  instant — however  muoh  this  is  to  be  regretted,  it 
seems  to  me  that  nothing  oan  be  oiearer  than  that  no  finan- 
oial  liabiJity  attaches  to  the  defendant  because  of  this  in- 
jury to  the  deceased.  And  now,  inasmuch  as  we  must  hold 
tHat,  had  the  boy  not  been  killed,  but  had  survived  the  in- 
jury which  he  received,  he  could  not  have  maintained  bia 
action  against  the  defendant  company,  therefore  his  admin- 
istrator cannot  maintain  an  action  for  the  purpose  of  re- 
covering damages  by  reason  of  his  injury  and  death. 

**We  will  therefore  sustain  the  motion  which  is  here  made 
and  direct  the  jury  to  return  a  verdict  for  the    defendant."' 

And  the  jury,  thus  instructed,  did  return  a  verdict  for  de- 
fendant, and  a  judgment  following  that  was  rendered  by  the 
court. 

A  motion  for  a  new  trial  had  been  made  and  was  over- 
ruled. 

We  have  read  the  testimony  in  this  case  and  we  think  that 
it  proves  the  facts  recited  in  the  court's  disposition  of  that 
motion. 

We  have  had  occasion  heretofore  to  consider  the  rights  of 
boys  upon  railway  tracks  at  places  not  at  a  public  crossing, 
although  at  a  place  where  people  quite  frequently  passed 
over  in  crossing  over  and  along  the  road,  and  perhaps  to 
the  knowledge  of  the  servants  to  the  company.  It  was  ia- 
cumbent  upon  the  plaintiff  in  this  cnse,  of  course,  to  make 
out  by  affirmative  proof  the  allegations  in  his  petition  to 
warrant  recovery,  and  it  was  incumbent  upon  the  plaintiff 
to  phow,  not  only  that  the  running  of  the  train  was  wrong- 
ful, but  that  the  death  of  the  plaintiff's  intestate  was  caused 
by  the  improper  handling  and  running  of  the  train,  and  not 
in  any  degree  by  such  negligence  as  the  facts  would  require 
tc  be  attributed  to  a  young  boy. 

As  I  have  recited,  it  does  not  appear  that,  in  fact,  the  ser- 
vants of  the  company  handling  this  train  saw  the  boy  upon 
the  track.  He  was  not  upon  the  engineer's  side;  and  the 
fireman,  perhaps  engaged  in  other  matters  and  attending  to 
bis  duties,  did  not  see  him,  did  not  know  that  the  bey  was 
near  the  track — in  fact,as  I  have  said,  did  not  know  that  the 
-engine  had  struck  him  until  some  time  afterward.  At  this 
place  in  question  the  railroad  grounds  were  fenced  upon  one 
side,  but  on  the  northerly  side,  the  side  from  which  the  bey 
approached  the  tracks,  they  were  net  fenced.  There  was 
>quite  a  high  grade  at  that  point,  and  there  was  no  crossing 
or  public  street  for  some  little  distance  from  it.  There  were 
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plaoas  up  and  down  where  peraons  goipg  aloDg  there  to  their 
work,  either  railroad  men  or  others,  had  worked  paths  to 
the  approaohes,  and  it  was  sho^u  that  persons  more  or  less 
frequently  passed  aloug  there,  and  that  boys  had  been  upon 
the  traoks,  aud  on  some  cooasions  had  taken  baskets  and 
picked  up  ooal  that  was  scattered  there,  either  fallen  from 
the  engine  or  thrown  from  the  oar.  It  does  not  appear  that 
any  persons  had  had  their  attention  oalled  to  these  aotions 
of  the  brakemen  in  throwing  off  ooal,  or  that  anybody  knew 
anything  about  it  except  the  brakomen  who  did  it.  It  does 
net  appear  affirmatively  whobO  ooal  it  was,  except  that  it 
was  such  ooal  as  was  carried  upon  oars  of  the  ccmpauy  pas- 
sing along  ther?.  Some  of  the  witnesses  make  some  expres- 
sion as  if  such  acts  would  be  to  the  loss  of  the  shippers  of 
the  ooal;  that  it  was  doal  belonging  to  some  persons  vi[ho 
wei'i  shipping  along  the  Hue  of  the  railroad,  and  not  to  the 
railroad  company. 

After  reviewing  th)  testimony,  we  are  of  the  opinion  that 
the  facts  warrant  the  statement  which  I  have  read  as  com- 
ing from  the  court,  and  that  it  warranted  the  final  disposi- 
tion of  the  case  as  made  by  the  court;  in  other  words,  that 
the  plaintiff  did  not  show  such  circumstances  as  indicated 
that  the  boy  was  free  from  ne'gligence  contributing  to  his 
death,  or  that  the  persons  in  charge  of  the  engine  either  did 
see,  or  were  fairly  in  duty  bound  to  see,  the  boy  in  time  to 
protest  him  from  being  struck  by  the  train.  The  judgment, 
therefore,  will  be  affirmed. 

Plaintiff  excepts. 


(Fifth  Circuit— Licking  Co.,0.,CirouilCourt— March  Term,  1898.) 

Before  Adaom,  Douglass  and  Smyser,  JJ. 

HENRY    D.  SPRAGUE  v.  RICHARD  LAW  et  al. 


Dowtr  Tight  of  wife  in  land  mortgaged  by  her   hueband  before 

inarriage-^ 

A  wife  is  oDtitled  to  dower  io  land  of  her  huBbaod  mortgaged  by 
bim  before  marriage,  and  only  those  claim iDg  through,  or  hav- 
)Qg  a  right  to  claim  through  the  mortgage  instrumeot.  can  de- 
feat the  wife's  right  of  dower.  A  mere  judgment  creditor 
caoDot  set  up  the  foreclosure  proceedings  to  defeat  her  right  of 
dower;  but  as  against  his  judgojent,  she  has  dovrer io  the  whole 
premises. 

Smyskr,  J.  (orally.) 

The  case  of  Henry  D.  Sprague  v.  Richard  Law,  eb  al.,   is 
submitted  to  the  court  upon  a  finding  of  facts  made  by  the 
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ccnrt  below.      The  oontentioD  is  between  the  execntor  of 
Van  Voorhia  and  Nora  Law.     The  origina]  aoticn  was  begun 
by  Spragne  in  1896,  and  it   was  founded  upon  a  promisBory 
note  for  a  thousand  dollars,  executed   by  Richard   Law   in 
1892 1  secured  by  a  mortgage  upon  certain  real  estate  describe 
ed  in  the  petition.     Deeds  was  made  a  party  defencant.     He 
answered  setting   up  a  note  of  a  thousand  dollars  and   a 
mortgage  securing  the  same  on  the  same  premises  described 
in  the  petition,  the  note  aiid  mortgage  bearing  date  in  188B. 
Richard  Law  and  Deeds  were  the  only  parties  def9ndant  or- 
iginally.     Van  Vojrhis,   as  executor  of  Van   Voorhis,   de- 
ceased, intervened  upon  Dis  own  motion, and  filed  an  answer 
and  cross-pet itibn  alleging  that  in   1896,    by  tfa^^  considera- 
tion of  the  court  of  common  pleas  of  this  county,   he  recov- 
ered a  judgment  against  Richard  Law*  for  $1,8015.    Nora  Law 
intervened,  and  upon  her  own  motion  was  made  a  part  de^ 
fendant.     She  alleged  that  she  was  the  wife  of  Richard  Law; 
that  she  was  married  in  1898,  and,  as  wife,  had  a  contingent 
right  of  dower  in  the  premises  subject  to  the  mortgage,  and" 
asked  that  her  rights  in  the  premises,  as  wife,  he  protected. 
A  decree  in  foreclosure  was  taken,  and  a  sale  of  the  premis- 
es had ;  and,  after  the  payment  of  costs,  taxes  and  the  mort- 
gage claims  of  Spragne  and  Deeds,  there  remained  for  distrib- 
ution   $148.68.    Van  Voorhis  claimed  this  fund  by  virtue  of 
his  judgment.     Mrs.  Law  claimed  this  fund  by  reason  of  heF 
contingent  right  of  dower  in   the  premises.       That   states 
sufficiently  the  facts  that  are  submitted.      They  are  found' 
substantially  as  I  have  stated  them  by  the  court  below.     T 
may  add  that  it  was  conceded  cr  found   by  the  court   thef 
when  these  mortgages  were  executed,   Law  was   unmarried. 
He  married  Nora  Law  in  1898.     After  the  execution  of  thepe^ 
mortages,  but  before  the  recovery  of  the  Van  Voorhis  judg- 
ment, Gonnsel  for  Van  Voorhis  contended  that  in  no  event  la* 
this  woman,  as  the  wife  of  Richard   Law,    entitled   to  any- 
thing in  these  premises;  that  she  had  no  interest;  that   the- 
sale  of  the  premises  under  foreclosure  workpd  a  conversion- 
of  the  realty  into  personalty,  and  there  can  be  no  puch  thing- 
as  contingent  dower  in  personalty.     They  contend  also  that 
the  mortgages  having  been  executed   before  this  defendant 
became  the  wife  of  Lpw,  she  could,   as  against  these  mort- 
gages, have  no  right  of  dower;  and,  because  she  could  have- 
no  right  of  dower  as  against  those  mortgages,  she  could  nave- 
no  right  of  dower  as  against  this  judgment;  that  there  wa^ 
no  estate  of  the  husband.     It  is  urged  here  that  there  can  bfr 
no  such  thing  as  dower;  that  the  man  is  alive,  etc. 
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CoaDsel  oite  us  27  Ohio  St.,  464,  and  Fox  v.   Pratt,    27 

*Ohio  St.,  612,  two  oases,  which  they  contend  are  deoisive  of 

their  claim  to  this  faud.     Counsel  for  Mrs.  Law  cite  Mandel 

^.  Clave,  46  Ohio  St.,  407,  as  equally  deoisive  of  their  oon- 

'tention. 

In  Ohio,  we  think,  even  though  a  mortgage  be  outstanding 
''the  estate  is  the  estate  of  the  husband.  In*  the  case  of  Kerr 
T.  Lydeoker,  61  Ohio  St.  240,  248,  I  desire  to  call  attention 
to  a  paragraph:  *'The  mortgage  being,  in  equity,  regarded 
as  a  mere  security  for  the  debt,  the  legal  title  to  the  mort- 
gage premises  remains  in  the  mortgagor,  as  against  all  the 
world,  except  the  mortgagee,  and  also  as  against  him  until 
•condition  broken."  On  page  260:  ** After  condition  broken, 
the  title  is  vested  in  the  mortgagee,  as  between  him  and  the 
mortgagor,  and  as  the  right  of  the  mortgagee  to  recover  the 
possession  of  the  land  by  ejectment,  always  existed  at  com- 
mon law,  and  has  not  been  taken  away  by  statute,  it  still 
•exists  in  this  state. "  In  sec.  <i861.  Rev.  Stat.,  we  think 
there  is  a  clear  statutory  recognition  of  the  right  of  a  wife  to 
contingent  dower.  This  is  the  section  under  Insolvent 
Debtors' act.  ''Payment  of  liens,  etc. ;  questions  of  title, 
dower  etc. ;  the  probate  court  shall  orddr  the  payment  of  all 
>incumbrauoes  and  liens  upon  any  of  the  property  sold,  or 
rights  and  credits  collected,  out  of  the  proceeds  thereof,  ac- 
cording to  priority;  provided  that  the  assignee  may,  in  all 
cases  'where  the  real  estate  to  be  sold,  or  which  may  have 
been  contracted  to  be  sold  by  the  assignor  prior  tc  the  as- 
aignment,  is  incumbered  with  liens,  or  where  any  questions 
in  regard  to  the  title,  or  the  dower  estate  of  the  wife  or  wid- 
ow of  the  assignor  require  a  decree  to  settle  the  same,  com- 
mence a  civil  action  in  the  common  pleas  court  or  probate 
•court  of  the  proper  county,  making  all  persons  in  interest, 
including  the  wife  or  widow  of  the  assignor,  parties  to  such 
proceedings;  and  upon  hearing,  the  court  shall  order  a  sale 
•of  the  premises,  or  the  completion  uf  the  contracts  of  sale  so 
made  by  the  assignor,  the  payment  of  incumbrances  and  the 
-contingent  dower  interest  of  the  wife  or  widow. "  The  c^urt 
is  to  hear  and  determine  in  such  cases  the  right  of  the  wife, 
and  adjust  her  contingent  ri^ht  of  dower. 

The  case  of  Culver  v.   Harper,   supra,   is  relied  upon    by 

•counsel.     The  syllabus  is:    ''The  widow  of  a  purchase-mon- 

•  ay  mortgage,  motgage  given  before  marriage,  and   property 

sold  by  executors  to  pay  the  mortgage  dobt,  is  not  dowable 

of  the  whole  proceeds,   hut  only  of  the  surplus  remaining 

■  after  satisfying  the  mortgage."     On  page  612:      "A  widow 
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id  dcwable  of  the  aurplus  remaining  after  the  payment  of  a 
purohase-money  mortgage." 

Judge  FoUett:    This  is  not  that  kind  cf  a  mortgage. 

The  Gaurt  (oontinning):  I  understand  net;  at  least,  there 
is  no  finding  that  it  is  a  pnrohase-money  mortgage. 

These  cases  furnish  tne  rule,  and  the  question  is  whether 
in  this  particular  case  Mrs.  Law  is  brought  within  these  two 
oases  to  which  T  have  just  called  attention.  The  court  say 
that  it  would  be  inequitable  and  unjust  to  take  the  property 
of  a  man  and  turn  it  over  to  the  wife  of  the  mortgagor;  and 
for  that  reason  they  say  that,  as  against  a  purchase-money 
mortgage,  she  shall  not  have  dower. 

I  read  from  page  468,  in  the  case  of  Culver  v.  Harper, 
supra:  "This  doctrine  of  iustantaneous  seizin  is  scmewhat 
technical.  It  was  invented  for  righteous  ends,  and  is  there- 
fore useful.  It  would  be  the  height  of  wrong  that  the  wife 
should  have  dower  as  against  the  purchase-money  mortgage. " 

On  page  515  of  Fox  v.  Pratt,  supra,  the  court  say:  "It 
has  already  been  held  that  in  case  of  a  purchse-money  mort- 
gage, the  widow  is  entitled  to  dower,  not  in  the  whole  prop- 
erty, but  only  in  the  surplus  after  paying  the  mortgage  debt. 
*  *  *  This  is  the  rule  as  regards  the  rights  pertainfng  to 
the  purchase-money  mortgage,aud  those  claiming  under  thai 
instrument.  Where  other  interests  exist,  other  considera- 
tions may  perhaps  arise." 

The  case  at  bar  is  somewhat  like  the  cases  of  Gul^er  v. 
Harper  and  Fox  v.  Pratt,  supra,  because  this  woman  did 
not  sign  these  mortgages.  She  was  not  the  wife  of  Law 
when  the  mortgages  were  executed ;  but,  does  it  follow  that 
she  is  precluded  from  dower  in  the  whole  proceeds  by  reason* 
of  the  fact  of  her  non-marriage  at  the  time  of  the  execution? 
There  is  a  growing  liberality  ic  Ohio  to  protect  the  rights  of  a 
wife,  and  to  extend  rather  than  to  curtail  them.  A  very 
instructive  cas^  is  found  in  Yeoman  v.  Lasley,  40  Ohio  St., 
196,  but  we  will  not  take  the  time  further  than  to  cite  it  to 
the  attention  of  counsel. 

In  Mandel  v.  McOlave,  46  Ohic  St.,  407,  first  paragraph 
of  the  syllabus  reads  as  fellows:  "The  contingent  right  of 
a  wife,  during  her  husband's  life,  to  be  endowed  of  his  real 
estate  at  his  death,  is  property  having  a  substantial  value 
that  may  be  ascertained  with  reasonable  certainty  from  es- 
tablished tables  of  mortality,  aided  by  evidence  respecting 
the  state  of  health  and  constitutional  vigor  of  the  husband 
and  wife  respectively."  Justice  Bradbury  says,  on  page  410: 
"If  the  contingent  right  of  a  wife  to  dower  in  her  husband V 
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real  estate  is  reoognized  by  the  la^s  of  the  state  as  property, 
aud  if  ber  release  of  it  by  joiniog  with  her  husbaDd  in  a 
mortgage  to  secure  his  debt,  is  not  a  teohnioal  bar,  but,  in-^ 
stead,  only  inures  to  the  benefit  of  the  mortgagee  and  his 
privies,  we  perceive  no  principle  of  law  or  public  policy  that 
should  prevent  a  ccurt  of  equity  from  applying  in  favor  of 
the  wife,  the  equitable  rule  that  the  property  of  the  debtor 
shall  be  first  applied  to  the  satisfaction  of  his  debt  before 
resorting  to  that  of  the  surety.  And  the  creditors  of  the 
husband  have  no  standing  in  a  ccurt  of  equity,  to  prevent 
the  application  of  this  equitable  rule;  they  have  no  claim 
that  property,  which  as  between  husband  and  wife  belongs 
to  the  wife,  shall  be  taken  without  h^r  consent,  and  applied 
to  pay  their  debts  gainst  the  husband." 

The  court  substantiates  the  proposition  that  it  is  valu-^ 
able  property.  Then  it  reasons  upon  the  effect  cf  her  sign-  ^ 
ing  in  this  instance.  She  did  sign  the  mortgge,  but  the 
court  held  that  she  signed  the  mortgage  simply  as  security 
for  the  husband,  and  the  interest  that  she  had  in  his  estate 
was  her  interest,  and  that  his  property  should  go,  first,  to 
the  pavmeut  of  his  debts;  and,  there  being  sufficient  to  en- 
dow her  out  of  the  residue,  she  was  entitled  to  be  endowed 
out  of  the  entire  estate. 

By  Chas.  H.  Follett— :     She  had  the  legal  title. 

The  court  (continuing):  She  had  the  legal  title,  that  is 
true.  I  cannot  stop  to  read  all  this,  but  this  is  the  prin- 
ciple running  through  it,thatonly  these  claiming  through, or 
having  a  right  to.  claim  through  the  mortgage  instrument, 
can  defeat  the  wife's  right  of  dower;  and  in  this  case  we 
hold  that  Van  Voorhis,  being  a  mere  judgment  creditor,  had 
no  rigbt  as  between  the  husband  and  the  wife.  Her  right  tc 
dower  was  in  the  whole  premises,  and  Van  Voorhis,  as  a 
judgment  creditor,  cannot  set  up  the  fcreolosure  prcoeadings 
tc  defeat  her  right  of  dower;  as  against  his  judgment,  she 
had  dower  in  the  whole  premises;  and  without  pursuing  it 
further,  we  think  the  case  of  Mandei  v.  McClave,  supra,  is 
decisive  of  this  question.  As  found  by  the  court  below,  at 
between  Van  Voorhis  and  Mrs.  Law,  she  was  entitled  to  be 
endowed  out  of  the  whole  proceeds;  and,  that  being  true,  it 
follows  as  a  matter  of  course  that  she  would  be  entitled  to 
the  residue  of  this  fund  that  is  now  on  hand,  and  a  decree 
will  be  entered  accordingly. 

Jonathan  Rees^  for  Plaintiff. 

FolleU  &  Follett,  for  Defendant. 
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ADMINISTRATOR  &  EXECUTOR. 

1.  AppoiutmeDt  of  adrntnistrator  de  bonis  non  only  instead 
of  *'with  the  will  annexed '*— Sureties  liable  for  assets  coming 
into  his  bands.     Newberger  ▼.  Finney,  adv.,  215 

2.  An  administrator  of  the  deceased  assignee  of  a  perma- 
nent leasehold  containing  covenants  to  pay  rents  and  taxes,  who 
for  some  time  continued  to  hold  possession  of  the  leasehold,  is 
not  personally  liable  for  rents  and  taxes  accruing.  Gausen  v. 
Moorman,  618 

3.  Legacies  to  executors  in  lieu  of  their  statutory  commis- 
sions, if  accepted,  bar  their  claim  to  the  statutory  commis- 
sions-Sec. 0188,  R.  S.     Rote  v.  Warner  850 

4.  Garnishment  of  executor  as  administrator  for  luoney  com- 
*  ing  to  legatee  admissible  under  sec.  5531  R,  S.,    provided    that 

upon  Hnal  settlement  of  the  testator's  estate  there  shall  be  money 
in  the  hands  of  such  executor  or  administrator  with  which  to 
pay  such  legacy.     Sampsell,  adV.,  v.  Sampsell,  4&5 

5.  Where  gainisbee  process  has  been  served  upon  an  executor 
or  an  administrator  with  the  will  annexed,  in  a  suit  brought 
against  a  leuatee,  and  it  appears  from  the  answer  of  the  gar- 
nishee that,  though  the  estate  has  not  been  settled,  there  will 
unon  settlement,  be  money  in  the  hands  of  such  executor  or 
aaministrator  with  which  to  pay  the  legacy,  a  motion  to  dis- 
solve the  attachment  and  discharge  the  garnisnee,  where  the 
only  ground  for  such  motion  is  that  a  legacy  so  held  is  not  sub- 
ject to  garuishiuent,  should  be  overruled.  lb. 

ADVERSE  POSSESSION. 

1.  The  occupation  l)y  abutting  owners,  of  a  street,  by  takirj? 
possession  of  the  whole,  including  it  within  the  boundaries  of 
their  land,  using  and  occupying  it  as  a  part  of  their  premises, 
selling  and  conveyint;  it  to  purchasers  for  valuable  ccnsideration, 
establishes  adverse  possession.     Mott  v.  Toledo,  472 

2.  While  an  encroachment  upon  a  street  by  a  permanent 
building  would  establish  advertse  possession,  a  mere  encroach- 
ment upon  the  strept  by  the  erection  of  a  fence,  or  even  a  stone 
wall,  would  not  do  so.  But  the  occupation  of  the  entire  street, 
to  the  exclusion  of  the  public  for  all  purposes  for  which  the 
street  was  dedicated,  constitutes  adverse  posbession.  and  if  con- 
tinued for  twenty-one  years,  will  bar  the  rights  of  the  public  to 
the  street.  lb. 

APPEAL.  ERROR  &  REVIEW. 

1.  Interruptions  of  witness  while  being  examined,  byqueitions 
from  adverse  counsel,  with  permission  of  court,  improper,    but 
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APPEAL,  ERROR  AND  RBVIEW-Continued. 

Id  disoretiOD  of  court  and  oot  ground  for    reversal    when   not 
prejudicial.     Schaal  ▼.  Heck,  3S 

2.  Upon  an  order  of  the  common  pleas  in  setting  aside  the 
settlement  of  a  cause  pending  in  said  court,  upon  evidence,  in 
order  to  bring  before  the  circuit  court  the  evidence  for  review, 
it  is  necessary  that  a  motion  for  a  new  trial  should  be  fJed  and 
overruled  in  the  court  below  and  a  bill  of  exceptions  taken  con- 
taining the  evidence.     Snyder  v.  Wanamaker,  184 

3.  Ihe  erroneous  overruling  of  a  demurrer  by  the  trial  court 
will  not  be  ground  for  reversal  of  the  jud&meut  where  it  appears 
from  the  record  of  the  case  that  the  aaverse  party  was  not 
prejudiced  thereby.     Newberger  v.  Finney,  ad'r.,  216 

4.  Refusal  of  court  to  issue  process  on  judgment — Rem- 
edy by  petition  in  error  in  higher  court,  not  by  mandamus. 
State  ex  rel.  v.  Pike,  624 

5.  When  a  party  desires  to  appeal  to  the  circuit  court,  from 
an  interlocutory  order  of  the  common  pleas  vacating  an  injunc- 
tion, and  said  last  named  court  by  its  order  suspends  the  oper- 
ation of  the  order  of  vacation  of  ihe  injunction  for  ten  days, 
the  party  desiring  so  to  appeal  may  perfect  the  same  by  giving 
the  notice  and  entering  into  the  undertaking  provided  by  law, 
and  the  refusal  of  two  judge  of  the  circuit  court  in  vacation,  to 
order  a  suspension  of  the  order  of  dissolution,  will  not  have  €be 
effect  of  defeating  the  appeal.  Kewish  v.  Wire,  386 

6.  Where  one  of  the  errors  assigned  is  that  the  verdict  was 
not  sustained  by  sufficient  evidence,  and  it  is  recited  in  the  bill 
of  exceptions:  '^This  was  all  the  testimony  offered  in  behalf  of 
the  plaintiff  which  tended  to  show  the  manner  in  which  said 
injury  was  received,  and  the  cause  for  the  same, "  also:  '^All 
other  testimony  offered  in  behalf  of  plaintiffrelated  solely  to  the 
character  and  extent  of  plaintiff's  injury;"  such  bill  of  excep- 
tions is  not  sufficient  to  authorize  a  reviewing  court  fn  reverse 
the  judgment  below  on  the  ground  that  it  is  not  sustained  by 
the  evidence.     C.  H.  &  D.  R.  R.  Co.  v.  Curtis,  564 

7.  Where  plaintiff  brines  an  action  to  recover  balance  due 
on  a  building  contract,  and  defendant  in  its  answer  admits  some 
of  the  allegations  of  the  petition  and  denies  others,  and  by  way 
of  cross-petition  asks  for  reformation  of  the  contract  and  for 
damages  for  non-compliance  with  its  terms, and  the  case  is  tried 
to  a  jury  and  a  verdict  rendered  for  the  plaintiff,  the  defendant 
will  have  a  ri^ht  to  appeal  the  case  on  the  equitable  cause  of 
action  set  up  in  its  cross- petition.  But  the  appeal  would  not 
open  up  the  law  matter  that  was  submitted  to  be  tried  by  th» 
jury;  if  the  appeal  takes  up  anything,  it  takes  up  only  the 
equitable  matter  outside  of  the  law  claims  which  have  been 
submitted  and  tried.    Gadieux  v.  St  Louis  Parish,  696 

8.  Equitable  cause  of  action  insufficiently  set  out— Right  to 
amend  in  appellate  court  «  lb. 

9.  Reversal  of  judgment  below  as  to  one  joint  party  only — 
The  circuit  court  may,  on  error  in  a  case  where  there  are 
several  plaintiffs  In  error  joined,  rev9^se  the  judgment  below  ae 
to  one  of  them,  and  affirm  it  as  to  the  other.    Norton  v.  Parker 

715 
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APPRENTICE. 

1.  Where  the  workmao  injared  was  an  apprentice,  yet  ifjhe 
had  ordinary  intelligeDoe,  he  was  bound  to  apply  it,  and  if  by 
the  exercise  of  ordinary  care  he  oould  have  known  the  condi- 
tions he  was  working  under,  he  is    presumed    to    know    theaa, 

and  the  law  charges  him  with  suoh  knowledge.  Schaal  y.  Heok, 

3g 

APPROPRIATION. 

1.  Of  land 'for  street  railway— Compensation  for  land  taken, 
and  damages  to  remaining  land--Rules^ Where  in  proceedings 
to  fix  the  compensation  to  a  land  owner  for  land  taken  for  a 
street  railroad  and  for  damages  to  his  remaining  land,  a  wit- 
ness has  on  cross-examination  been  made  to  answer  as  to  a  very 
low  sale  of  land  in  that  neighborhood,  it  is  proper  to  ask  him 
on  re-examination  as  to  an  exceptionally  high  priced  sale  of 
land  in  the  neighborhood.    Lorain    Str.  R.  R.  Co  v.    Sinning, 

2.  Same — Tne  general  rule  in  such  cases  is  that  no  deductions 
for  benefits  from  the  damages  to  the  remaining  land  can  be 
made,  until  it  affirmatively  appears  that  a  given  case  comes 
within  some  exception  to  this  rule.  lb. 

3.  Same— The  true  measure  of  damages  to  the  remaining 
land  is  its  value  before  and  after  the  taking  of  the  strip  for 
railroad  purposes.  lb. 

4.  The  elements  of  compensation  are.  (1),  The  abstract 
value  of  the  land  taken ;  (2),  The  value  arising  from  the  rela- 
tive situation  of  the  land  taken  in  connection  with  the  re- 
maining land  of  the  land  owner;  (3),  The  effect  upon  the  value 
of  the  residue  of  the  owner's  land,  arising  from  the  use  for 
which  the  appropriation  is  made.  lb. 

ASSESSMENT. 

1.  The  assessment  of  property  for  a  street  improvement  is 
fixed  by  the  status  of  the  property  at  the  time  of  the  passage  of 
the  ordinance  to  improve.    Sniner  v.  Norwood,  631 

2.  Assessment  on  tract  of  land  afterwards  subdivided— En- 
tire asseiisment  charged  on  lot  last  sold — Where  the  assessment 
was  imposed  on  a  tract  of  land  which  was  efterward  subdivided 
into  and  sold  in  lots,  and  where,  by  the  deeds  of  conveyance, 
the  burden  of  the  entire  assessment  was  placed  on  the  lot  last 
sold,  the  municipality  may  treat  such  lot  as  subject  to  the  as- 
sessment imposed  upon  the  entire  tract.  lb. 

3.  School  property  can  not  be  assessed  for  sewer  or  sidewalk 
improvements  of  street  on  which  it  abuts,  lol.  Bd'.  Edn\  v. 
Toledo,  676 

4.  Grossly  unjust  assessment  for  a  ditch.  Under  seo.  4491, 
R.  S.,  injunction  proper  remedy.  C.  C.  C.  A  St.  L.  R.  R.  Co. 
y.  Com'rs.  Logan  Co.,  486 

ATTACHMENT. 

1.  Qarnishmant  of  administrator  or  executor^See  Garnish- 
ment. 

ATTORNEY  AT  LAW— See  also  Disbarment. 

1.  Member  of  bar,  although  at  the  time  a  judge  of  the  com- 
mon pleas,  may  be  disbarred.     In  Be  Dellenbaugh,  106 

8.  Admission  to  bar  is  for  life— Attorney  cannot  withdraw 
from  bar  by  entering  other  business.  lb. 
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BILLIARD  PLAYING. 

1.  Playing  billiard,  the  loser  to  pay  for  the  use  of  the  bil- 
liard, oot  gambliDg  under  see.  3046,  R.  S.  Steuer  v.  Royal 
Cigar  Co..  »2 

BILL  OP  EXCEPTIONS. 

1.  Bill  of  except  lone  necessary  to  bring  before  reviewingr 
court  order  of  trial  court  to  set  aside  settlement  of  cause.  Sny- 
der  V.  Wanamaker,  liH 

2.  Bill  of  exceptions  filed  before  overruling  of  a  motion  for 
new  trial — Effect—What  matters  brought  before  reviewing 
court.     T.  &  O.  C.  Ry.  Co.  v.  Marsh.  379 

3.  Error  for  insufficiency  of  evidence  to  sustain  judgment — 
Bill  of  exceptions  must  state  all  the  evidence.  C,  H.  &  D.  R. 
R.  Co.  V.  Curtis,  554 

4.  Where  a  party  is  allowed  thirty  days  to  file  bill  of  excep- 
tions and  that  the  journal  of  that  term  of  court  shall  be  left 
open  for  thirty  days  after  adjournment  of  the  term  for  entry  of 
its  allowance,  and  the  bill  is  filed  within  the  thirty  days  al- 
lowed, but  the  entry  on  the  journal  only  states  the  date  of  the 
filing  of  the  bill  without  stating  that  ft  was  filed  as  of  the 
previous  term,  the  presumption  will  be  that  the  Dill  was  filed 
as  of  such  previous  term.     Norton  v.    Parker,  715 

BLACKLISTING  EMPLOYE-See  Railroad. 

BOARD.  PUBLIC. 

1.  An  action  against  the  individual  members  of  a  public 
board  is  a  distinct  action  from  one  against  the  board  as  such, 
a:7d  can  not  by  answer  be  changed  to  an  action  against  the 
board  itself.     State  ex  rel.  v.  Buckley.  86- 

BOND,  OFFICIAL. 

1.  Officer  having  given  two  successive  bonds,  bond  last  in 
force  liable  for  breach  unless  it  be  affirmatively  shown  that 
breach  became  absolute  during  existence  of  first  bond.  WoolarU 
V.  Favorite,  72 

2.  Where  in  an  action  on  an  administrator's  bond  the  sure- 
lies  thereon  deny  the  execution  of  the  bond  by  them,  if  a  certi- 
fied copy  of  the  record  of  the  bond  is  produced  and  offered  in 
evidence,  under  sec.  5,  R.  S.,  it  would  be  prima  facie  evidence 
of  the  execution  of  the  bond  ;  but  where  the  original  is  offered 
and  an  effort  made  to  prove  the  signatures  of  the  defendants 
thereto,  evidence  must  be  produced  which  will  satisfy  the  jury 
by  its  weight  that  the  defendants  did  actually  sign  the  bond, 
and  if  such  cidence  is  not  produced,  the  verdict  must  be  in 
their  favor.     Newberger  v.  Finney,  admr.,  215 

3.  A  charge  by  the  court  that  the  bond  produced  beinfi; 
conceded  to  be  the  original  bond  filed  with  the  probate  oourt, 
and  testimony  baviug  been  introduced  tending  to  show  that  it 
has  been  in  the  possession  and  custody  of  the  probate  court 
from  the  time  of  its  execution  to  the  present  time,  that  the  in- 
troduction of  such  bond  inade  a  prima  faoie  case  of  its  execu- 
tion and  existence,  is  error.  lb. 

tBUROLARY  &  LARCENY. 

1.     Possession  as  evidence  of  guilt— See  Criminal  Law. 
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CANAL  LAND.  ""^^ 

L  While  the  act  of  the  legisiature  of  1863  gave  to  the  city 
of  Toledo  an  eSiSemeDt  in  that  part  of  the  Miami  caoai  kDowo 
as  the  Manhattan  branch,  for  street,  water  and  sewerage  pur* 
psses,  it  was  the  act  of  1871  which  ^ave  to  the  city  the  full 
title,  not  only  in  the  bed  of  that  part  of  the  canal,  but  also  in 
all  the  lands  held  by  the  state  for  canal  purposes  within  the 
limits  of  the  Manhattan  branch  of  the  canal,  and  the  city  had 
thereupon  the  power  to  give  a  full  and  complete  title  to  part 
of  such  lands  to  a  purchaser  thereof.  Paige  v.  Cherry,  579 

CHARGE  OF  COURT. 

1.  When  the  charge  is  in  all  things  applicable  to  the  issue 
tendered  by  the  pleadings,  it  must  be  presumed,  in  the  absence 
of  steps  taken  to  save  the  case  for  review  upon  the  evidence, 
that  there  was  submitted  to  the  jury  at  the  trial  evidence  to 
support  the  issues  in  the  pleadings,  and  that  to  the  evidence 
as  given,  the  charge  is  responsive.  T.  &  O.  C.  R.  R.  Co.  v. 
Marsh,  879 

2.  Where  the  charge  of  the  court  on  a  certain  point  is  as- 
signed as  error,  to  bring  the  question  before  the  reviewing  court, 
the  court  should  be  requested  to  charge  upon  that  point,  and  if 
considered  erroneous,  to  formulate  a  cbarge  such  as  the  party 
excepting  considers  to  be  correct.     Meeker  v.  Browning,         548 

CHURCH. 

1.  Trustees  of  a  religious  society  or  association,  organized 
under  sec.  ;V241,  R.  S.,  without  consent  and  authority  from  the 
members  of  such  society  or  association,  and  without  authoritv 
from  court  Hrst  obtained  for  tlmt  purpose,  have  no  power  to  sell 
or  give  away  the  real  property  of  the  society  or  association.  So. 
Kenton  U.  Sunday  Sch.  Ass'n  v.  Eapy,  524 

CITY— See  Corporation,  Municipal. 

COLORED  PERSON— 

1.  Refusal  of  equal  accommodation  as  lor  white  person — Suit 
for  penalty — Sec.  4420-2,  R.  8.    DeVeaux  v.  Clemenp,  33 

COMMERCIAL  AGENCY. 

1.  Information  in  book  of  commercial  agency— Where  the 
booK  published  by  a  commercial  agdnoy,  in  general  use  at  the 
time  among  commei'cial  meu,  and  to  which  the  party  has  access, 
contains  the  infornjation  that  the  words  *^&  Co.**  in  a  name 
under  which  a  parcy  does  business,  are  nominal  only,  it  is  a 
circum«4taoce  which  should  go  the  jury,  to  show  notice,  and  it 
is  error  in  the  court  to  exclude  it  from  the  evidence.  Crosier 
V.  McNeal,  644 

COMMON  CARRIER. 

1.  Where  a  carter  conveys  goods  designed  for  shipment,  to 
the  freight  depot  of  a  R.  R.  Co.  and  deposits  them  on  the  plat- 
form of  such  depot,  whnre  such  goods  are  customarily  delivered 
for  shipment,  and  notlHes  the  proper  shipntng  agent  of  the  pres- 
ence of  such  goods  on  the  platform,  and  that  they  are  to  be 
shipped  to  a  certain  station  after  one  of  the  articles  has  been 
properly  orated,  and  that  a  person  will  come  and  crate  such 
article  during  the  day.  and  the  agent  of  the  company  expresses 
his  assent  to  what  is  said  and  proposed.  Held,  this  amounts  to 
the  delivery  of  such  goodn  to  the  railroad    company  and   its  ac.> 
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COMMON  CARRIER-Continued. 

ceptaDce  of  the  custody  thereof  as  warehouseinao.     Fisher  v.  L. 
S.  &  M.  S.  R.  R.  Co..  491 

2.  FiVideDce  of  Degligence — The  plaintiff  upon  the  trial  hav- 
ing introduced  evidence  tending  to  establish  the  facts  above 
recited,  and  also  tending  to  show  that  later  on  the  same  day 
such  goods  were  removed  by  some  person  and  means  and  to 
some  place  unknown  to  her,  and  that  upon  demand  said  com- 
pany failed  to  restore  said  goods  to  her,  the  court,  on  motion  of 
the  defendant,  ruled  that  the  plaintiff  had  failed  to  make  out  a 
case,  and  directed  the  jury  to  return  a  verdict  for  the  defend- 
ant, Held,  error.  While  it  devolved  npon  the  plaintiff  to  show 
that  the  defendant  had  been  guilty  of  negligence  in  that  it  had 
failed  to  exercise  due  care  in  the  premises  whereby  the  goods 
had  been  lost,  the  facts  above  recited  furnished  some  evidence 
of  such  negligence,  and  the  case  should  have  been  submitted  to 
the  jury.  lb. 

CONSTITUTIONAL  LAW. 

1.  The  Cincinnati  alley  law  (ViO  O.  L.,  233),  deprives  owiers of 
lots  abutting  on  Hileye  of  20  feel  or  less  in  width  in  cities  of 
the  first  grade  of  the  first  class,  ot  rights  which  owners  of  lota 
abutting  on  alleys  generally  enjoy, and  so  far  as  alleys  that  were 
once  improved  and  that  are  repaved  without  changing  tbe  grade 
thereof,  located  in  such  cities,  arc  concerned,  is  rn  conHict 
with  sec.  6,  art.  13,  of  the  constitution  of  Ohio.  Longworth  v. 
Cincinnati.  15 

2.  Flection  laws  are  laws  of  a  general  nature.  State  ex  rel. 
V.  Buckley,  86 

3.  While  distinctive  features  may  exist  between  cities  and 
rural  election  di>3tricts  which  would  justify  distinctive  laws, 
yet  such  distinctive  features  do  not  exist  in  cities  as  between 
themselves  in  any  such  marked  degree  ns  would  make  it  a  foun- 
dation for  different  legislation  upon  this  subject  as  to  them, 
and  if  these  laws  are  of  a  general  nature,  any  distinction  made 
in  them  between  cities  is  unconstitutional.  lb. 

4.  Control  of  city  election  boards  outside  of  city  limits  un- 
constitutional—Act of  1S98  (93  O.  L.,  861)  unconstitutional.  II). 

5.  Repealing  clause  in  unconstitutional  law — When  invalid 
also— The  repealing  clause  in  the  act  of  1896,  amending  sec. 
2926b,  repeals  the  election  laws  theretofore  existing.  As  sec. 
2926b.a8  so  amended,  is  unconstitutional  and  void,  if  the  repeal- 
ing clause  therein  woul:J  remain  in  force,  there  would  ho  no 
laws  to  secure  fair  elections  in  Ohio.  It  is  not  reasonable  to 
assume  that  such  was  the  intention  of  the  legislature,  and  the 
repealing  clause  of  the  act  is  therefore  void  as  well  as  the  rest 
of  the  act,  and  sec.  292Gb  as  it  stood  before  the  passage  of  the 
amendatory  act  of  1896.  remains  therefore  in  force.  lb. 

6.  A  general  law  is  one  which  relates  to  or  binds  f*\]  within 
the  jurisdiction  of  the  la^^'-makiog  power,  lioGited  as  that  power 
may  be  by  its  territorial  operation  or  by  constitutional  re- 
straint. A  law  is  special,  where  it  is  suspended  in  one  locality 
where  exists  a  proper  8ubject»matter  on  which  to  operate,  but 
is  in  full  force  in  another  locality  of  exactly  the  same  kind.  lb. 

7.  Laws  giving  the  probate  court  of  one  county  special  jur- 
isdiction constitutionjl,  but  laws  giving  to  the  common  pleas 
and  circuit  courts  of  one  certain  county  special  powers  uncon- 
etitutional.     Gill  v.  Sealbridge,  390 
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CONSTITUTIONAL  LAW-Continued. 

8.  The  act  to  authorize  the  trustees  of  the  South  Kenton 
Sunday  School  Aseociation  of  Keuton,  Hardio  county,  O.,  to 
convey  by  deed  the  real  estate  now  held  by  them  as  such  trus- 
tees to  the  Ep  worth  M.  Fj.  Church  of  South  Kenton/'  and 
passed  March  17,  1898,  (93  O.  L.  p,.  462),  is  unconstitutional. 
So.  Kenton  Union  Sunday  Sch.  Ass'n.  v.  Espy,  &24 

CONTEST  OF  WILL— See  Will. 

CONTRACT. 

1.  In  the  construction  of  a  contract,  (oil  and  gas  lease), 
partly  printed  and  partly  written,  where  there  is  an  arobiK"ity 
arising  out  of  inconsistency  of  the  printed  with  the  written 
parts,  the  written  parts  will  control.  Fort  Orange  Oil  Co.  v. 
Wichman,  57 

2.  Insurance  of  several  distinct  items  of  chattel  property  in 
one  policy — Entire  contract,  cannot  be  split  up  in  several  suite. 
N.  B.  A  M.  Ins.  Co.  v.  Cohn,  185 

3.  Breach  of  contract  for  sale  of  cord  wood— Measure  of  dam- 
.ages.     Lloyd  Lumber  Co.  v.  Solon,  194 

4.  Contract  with  married  woman — Liability— See  Married 
Woman.     Saiideis  v.  Shepherd,  603 

5.  Contracts  by  commissionets  to  build  new    "vater-works    in 
Cincinnati— Plans,  drawings    and    specifications— What    suffic 
ient — Provision  for  alternative  bidding  and  changes,  to  be  made 
in  contract  admissible— Delegation  of  power  to  engineer,    what 
will  not  amount  to.     Ampt  v.  Cincinnati,  516 

CONTRACT,  PUBLIC. 

1.  Where  a  board  of  education  advertises  for  bids  for  one  of 
its  contracts,  retaining  the  right  of  rejecting  any  or  all  bids,  a 
bidder  whose  bid  was  rejected,  although  the  lowest,  can  not 
compel  the  board  by  mandamus  to  award  the  contract  to  him. 
State  ex  rel.    v.  B'd.  Ed'.,  663 

2.  Burns  Law — When  applicable  to  a  contract— A  contract 
by  a  village  which  on  its  face  binds  it  absolutely  to  pay  a 
certain  amount  within  a  certain  time  to  be  ascertained  there- 
after, payment  to  be  made  out  of  the  general  fund,  is  within 
the  Burns  law,  although  it  may  have  been  expected  that  the 
payment  would  be  made  out  of  the  proceeis  of  a  street  assess- 
ment, such  limitation  not  being  expressed  in  the  contract.  Mo- 
Grew  V.  Elmwood,  676 

3.  The  provision  in  a  bond  given  by  a  contractor  for  work  to 
be  done  for  the  U.  S.  Government,  whereby  he  is  bound  to 
*'make  full  payment  to  all  persons  supplying  him  labor  or  ma- 
terials in  the  prosecution  of  the  work,"  does  not  cover  scrapers 
or  any  other  tools  or  implements  furnished  such  contractor 
for  the  performance  of  the  worK.     Barday  v.  Salmon,  162 

CORPORATION,  MUNICIPAL— See  also  Sinking  Fund    Commis- 
sioners. 

1.  Where  the  property  of  plaintiff  was  injured  by  the  city  till- 
ing up  street  and  raising  catch  basins  of  sewers  already  paid 
for  by  the  property  owners  wheieby  the  drainage  of  her  lot  was 
destroyed,  and  the  water  set  back  on  her  lot.  making  the  same 
unwholesome  and  untenantable,  she  is  entitled  to  damages.  Alli- 
ance V.  Campbell,  595 
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Injury  to  pasaer-by  from  defective  sidewalk — See  Sidewalk. 

2.  The  city    is  roeponsible  for  the  defective    condition    of   ft 
sidewalk  constructed  by  the  owner  of  abutting  property-  in  this 
case  the  board  of  education— by  order  of  the  city.     Alliance  v. 
Campbell,  595 

3.  Under  the  law  of  Ohio,  a  party  may  acquire  title  to  real 
estate  as  against  the  municipality  by  adverse  possession.  Mott 
V.    Toledo,  472 

4.  Burns  law — When  applicable  to  a  contract — A  contract  by 
a  village  which  on  its  face  binds  it  absolutely  to  pay  a  certain 
amount  within  a  certain  time  to  be  ascertained  thereafter,  pay- 
ment \o  be  made  out  of  the  general  fund,  is  within  the  Burns 
law,  although  it  may  havo  been  expected  that  the  payment 
would  be  made  out  of  the  proceeds  of  a  etreet  assessment^  such 
limitation  not  being  expressed  in  the  contract.  McGrew  v. 
Elmwood,  676 

CORPORATION,  PRIVATE. 

1.  The  net  earnings  of  a  corporation  are  the  property  of  the  cor- 
poration until  such  time  as  a  dividend  is  declared,  dividing  the 
surplus  among  Ha  stockholders.     Adams  v.  Shields.  129 

2.  Scrip  certifioatrt?  -Issuing  scrip  certificates  to  the  stock- 
holders of  a  corporation,  redeemable  in  the  future  in  stock  of 
the  company,  for  surplus  etrnings,  is  not  a  division  of  the  sur- 
plus in  money,  or  a  promise  to  pay  money  among  the  stock- 
holders, in  Huch  case  the  corporation  continues  thereafter  to  be 
the  owner  of  such  surpluK.  and  the  stockholders  gain  nothing 
more  than  a  promise  to  have  stock  in  Oie  future  for  the  surplus. 

lb. 

3.  Certificates  taxable  by  corporation,  not  by  stockhoders — 
If  the  company  be  an  Ohio  corporation,  and  returns  and  pa>s 
taxes  on  all  its  capital  in  Ohio,  then  such  scrip  certificates  are 
not  to  he  listed  for  taxation  in  Ohio,  and  are  not  taxanle.      lb. 

4.  A  resolution  by  a  corporation  authorizing  the  purchase  of 
a  party  of  its  own  stock  by  B.  as  trustee  for  the  company,  to  be 
paid  for  with  notes  of  the  company,  is  a  purchase  of  a  part  of 
its  own  stock  by  the  company.  Merchants'  Natr.  B'K.  v.  Over- 
man Carriage  Co.,  253 

5.  Such  a  purchase  by  a  company  from  two  of  its  officera 
*'ln  consideration  of  their  proposed  retirement'*,  does  not  come 
within  the  exception  to  the  principle  of  law  that  a  company 
cannot  deal  in  its  own  stock:  the  purchase  was  invalid,  and 
those  who  attempted  to  sell  did  not  cease    to    be    stockholders. 

lb. 

6.  Fraudulent  action  of  bank  directors  breaking  banK--Bight 
of  one  who  lost  his  stocK  thereby  to  sue  them— The  cause  of 
action  against  the  directors  and  officers  is  an  aeset  of  the  cor- 
poration, and  the  latter  alone  has  the  right  to  sue  for  it,  and, 
in  case  of  its  refusal  or  neglect  to  sue,  a  stockholder  for  him- 
self and  the  other  stockholder  may  sue.     Zinn  v.  Baxter,        288 

7.  Where  the  nrembers  of  an  insolvent  partnership  convert 
their  business  into  a  corporation,  turning  over  to  the  corpora- 
tion all  the  assets  of  the  partnership  in  payment  for  their  stock 
subscriptions,  but  the  corporation  also  assuming  oil  the  liabil- 
ities of  the  partnership.  Held,  that  nothing  whatever  sliould  be 
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counted  as  a  payment  of  tbe  stock  eubscriptions,  and  the  sub- 
Bcribers  to  stock  are  liable  to  the  creditors  of  the  corporation 
for  their  subscriptions  to  stock.  Ford,  Rec,  v.  Am  moo -Stevens 
(Jo.,  539 

8.  Corporation  insolvent  in  fact,  but  going  concern,  has  the 
right  to  pay  creditors  by  way  of  preference  there  being  no  col- 
lusion, lb. 

9.  A  creditor  of  a  corporation  which  is  still  carrying  on  its 
business,  although  insolvent  in  fact,  of  which  such  creditor  is 
not  aware,  may  take  a  cognovit  note  from  such  corporation,  and 
take  judgment  thereon,  and  hid  levy  of  such  judgment  on  the 
assets  of  the  corporation  will  be  upheld.  lb. 

10.  An  insolvent  corporatior  with  no  expectation  of  being 
able  to  continue  its  business,  can  not  rightfully  secure  or  pay 
debts  owing  to  its  directors.  lb. 

U.  Ad  attachment  levy  by  a  creditor  on  the  assets  of  a  cor- 
poration carrying  on  its  ousinesfl  although  in  fact  insolvent, 
will  give  a  valid  lien  on  the  assets  levied  upon.  lb. 

12.  The  statutory  liability  of  a  stockholder  may  be  enforced 
as  to  debts  of  he  company  contracted  subsequent  to  the  mak- 
ing of  a  written  contract  by  the  Ktockholder  for  the  sale  of  liis 
stock  uut  prior  to  the  actual  transfer  of  the  stock  on  the  books 
of  company.  lb. 

COUNTY  COMMISSIONERS. 

1.  While  the  commissioners  are  by  law  clothed  with  full  power 
to  construct,  or  cause  to  be  oonbtructed,  all  necessary  public 
buildings  and  additions  thereto,  and  to  let  contracts  therefnr; 
yet  they  must  Hrst  fully  perform  the  requiremetn  of  sec.  70").  K. 
S. ,  in  making  accurate  plans,  deHoite  sp'^citijations  and  bills, 
description  of  materials,  etc..  etc..  and  estimates  of  costs  and 
expense  of  such  building  or  addition.  State  ex  rel.  v.  Co. 
Com'rs.,  370 

CRIMINAL  LAW. 

1.  A  party  indicted  for  murder  in  the  first  degree  and  held 
without  bail  can  not,  as  a  matter  of  right,  ask  to  be  heard  on 
an  application  to  be  admitted  to  bail  when  the  case  is  set  for 
trial  at  an  early  date,  and  a  refusal  of  such  application  by  the 
court  is  not  a  ground  for  reversal  of  the  judgment  in  the  case. 
Martin  v.  State,  406 

2.  The  counsel  appointed  by  the  ^ourt  to  assist  the  prosecut- 
ing attorney  in  the  trial  of  a  case,  should  not  be  actuated 
merely  by  private  and  personal  motives,  but  the  discretion  of 
the  court  in  this  matter  is  not  limited  by  any  recpirements  of 
qualification  in  the  statute.  lb. 

3.  Dying  declarations-  In  weighing  dying  declarations,  the 
jury  may  take  into  consideration  all  the  circumstances  under 
which  the  declarations  were  aiaie,  including  those  which  were 
proved  to  the  court  in  laying  the  foundation  for  their  admis- 
sion, lb. 

4  The  jury  may,  notwithstanding  the  fact  that  those  ques- 
tions have  already  been  passed  upon  by  the  court,  determine 
whe*^her  the  declaraat  wis  in  extremis,  and  fully  convinced  of 
the  fact  when  making  the  declaration.  lb. 

5.     A  declaration  by  the  porson  injured,  to  be  competent  as  a- 
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dying  declaration  against  the  accused,  mu4t  have  been  made 
while  the  declarant  was  in  articulo  mortis  or  in. extremis;  the 
perB)D  must  in  fact  be  about  to  die  as  well  as  that  the  declar- 
ant believes  that  he  is.  And  while  in  the  present  case  the  de- 
clarant lingered  even  three  months,  this  of  itself  would  not  ren- 
der the  evidence  incompetent,  but  if  the  evidence  shows  that 
when  the  declaration  was  made  death  wsh  not  imminent,  the 
evidence  should  not  be  received.  lb. 

6.  Evidence  of  improper  relations  as  motive  for  homici  ie— Evi- 
dence by  the  prosecution  tending  to  show  improper  relations  be» 
tween  the  accused  and  the  wife  of  the  deceased  is  admissible 
to  show  the  motive  for  the  shooting.  But  in  such  case  the  de- 
fense has  the  right  to  introduce  evidence  showing  the  character 
and  reputation  of  the  wife  as  a  pure  and  virtuous  woman,  to 
disprove  such  improper  relations,  and  the  refusal  by  the  court 
to  admit  such  evidence  is  error.  lb. 

7.  Self  defense— Where  the  defendant  pleads  self  defense,  the 
jury  is  to  louk  at  the  case  from  the  standpoint  of  the  defendant 
himself,  and  determine  under  the  circumstances  surrounding 
him,  of  stress  cr  exeitemfnt  it  may  be,  whether,  without  fault 
or  carelessness  on  his  part,  he  did  honestly  believe  that  he  was 
in  imminent  danger  of  losing  his  life,  or  receiving  otber  griev- 
ious  personal  injury,  and  to  prevent  this  it  was  necessary  to 
take  the  life  of  his  assailant.  lb. 

8.  The  charge  of  the  court,  that  to  make  out  a  case  of  self 
defense  the  defendant  must  have  had  such  ground  as  would 
cauKB  a  man  of  ^'ordinary  courage^\  ur  of  '^ordinary  firmness'*, 
or  **an  ordinarily  courageous  man"  to  so  believe,  is   erroneous. 

lb. 

9.  Burglary  and  larceny— The  fact  of  possession  by  defend- 
ant of  the  stolen  property  soon  after  the  burglary  and  larceny 
was  committed,  is  nut  of  itself  sufficient  to  warrant  a  oonvic- 
tionof  defendant,  but  to  warrant  such  conviction  there  must  be 
some  competent  evidence,  implicating  defendant  in  the  crime, 
in  addition  to  the  fact  of  possession.     Blaney  v.  State,  486 

•CUSTOM. 

I.  A  custom  claimed  among  contractors  to  help  themselves 
to  each  other's  material  unreopouahle  and  not  Mndinp,  hut 
competent  to  prove  absence  of  criminal  intent.  Kuhl  Artifi- 
cial Stone  Co.  v.  Mack.  663 

DAMAGES. 

1.  Breach  of  contract  for  sale  of  cordwood — Measure  of  dam- 
ages—The price  of  other  property  of  the  same  kind  in  the 
market  which  plaintiff  might  have  bought  should  be  ascertain- 
ed, and  the  diiTerence  of  the  market  price  and  the  contract 
price  would  be  the  measure  of  damages.  This  is  the  rule  unless 
the  property  is  of  a  peculiar  kind,  and  can  not  be  obtained  in 
the  open  market,  or  there  is  no  market  price  for  such  property, 
when  profits  naturally  to  be  expected  may  be  considered.  Loyd 
Lumber  Co.  v.  Solon,  194 

2.  PlaintifiF  being  permanently  injured  by  a  fall  caused  by  a 
defect  in  a  sidewalk,  the  court  charged  the  jury  that  ''These 
injuries  alone  of  health,  things  of  that  kind,  can  not  be  com- 
pensated in  money  fully,  but  that  is  the  only  compensation  the 
law  can  give  to  a  ptrson  if  injured  by  the    fault    of    another.'* 
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And  again  :  ''Money  can  not  compensate  for  the  loss  of  health ; 
perhaps  can  not  compensate  for  pain  and  things  of  that  kind, 
but  as  far  as  is  reasonable  and  proper  the  jury  may  go  in  com- 
pensating for  those  things  as  far  as  money  will,  ^'etc,  as  more 
fully  stated  in  the  opinion.  Held,  Not  error.  Toledo  v.  Clopeck, 

586 

3.  A  verdict  against  the  city  for  $1,000  under  the  facts  of 
the  above  case  not  held  excessive.  lb. 

4.  Property  damaged  by  water  set  back  by  city's  action— Re- 
covery, lb. 

5.  The  measure  of  damages  to  which  owner  is  entitled  in 
such  case,  would  bo  the  difference  in  the  value  in  the  use  of  the 
property  before  and  after  the  acts  of  the  city,  durln{>  the  four 
years  prior  to  the  commencement  of  the  action, as  also  damages 
for  the  injury  to  plaintiff's  health  during  these  four  years,  lb. 

6.  It  is  the  well  established  rule  of  law  that  a  party  should 
use  reasonable  care  to  protect  herself,  to  lessen  if  possible,  the 
damages  whicii  she  was  liable  to  suffer  by  the  continuation  of 
theso  causes  of  action,  and  it  is  a  question  to  be  submitted  to 
the  jury,  whether  there  was  any  known  or  reasonable  way  un- 
der her  power  and  control  whereby  plaintiff  could  have  lessened 
that  injury.  lb. 

7.  Occupation  of  plaintiff  as  element  to  measure  damages — 
In  an  action  for  damages  for  an  injury  suffered  by  the  fault  of 
another,  it  is  proper  to  show  who  the  plaintiff  is  and  what  his 
business  is,  as  an  element  to  determine  the  measure  of  dam- 
ages suffered.     Alliance  v.  Campbell,  595 

8.  Whera  the  sale  of  furniture  in  a  boarding  house  at  a  cer- 
tain price  was  induced  by  representattons  as  to  the  profitable- 
ness of  the  boarding  house,  and  the  certainty  of  a  renewal  of 
the  lease,  which  were  found  to  be  false,  in  an  action  for  dam- 
ages the  measure  of  damages  would  be  the  difference  of  what 
thttt  property,  as  it  was— on  the  baeis  as  it  was  represented,  and 
that  re-rent,  as  it  was  represented — would  have  been  worth  to 
plaintiff  if  such  representations  had  been  true,  and  how  much 
was  it  worth  at  the  timo  of  the  sale  if  the  material  facts  were 
untrue.     Norton  v.  Parker,  715 

9.  When  the  force  used  to  eject  one  from  a  K.  R.  train 
amounts  ':o  wanton  assault,  the  fact  as  to  whether  the  plaintiff 
was  rightfully  or  wrongfully  upon  the  train,  is  not  an  element 
in  the  question  of  mere  recovery.     R.  R.  Go.  v.  Marsh,  379 

10.  In  awarding  damages  for  a  tort  the  jury  may  include 
compensation  in  the  nature  of  interest.  Norton  v.  Parker,    715 

DEDICATION— See  Street. 

m 

DISBARMENT. 

1.  An  admission  to  the  practice  of  the  law  is  for  life  unless 
the  attorney  is  sooner  removed,  acd  when  he  leaves  the  prac- 
tice and  goes  into  another  business,  he  may  at  any  time  return 
to  the  practice  again,  and  therefore,  although  he  may  have  at- 
tempted to  withdraw  himself  entirely  from  the  profession,  yet 
the  courts  have  a  right  to  deal  with  him  as  a  member  of  the 
bar,  and  to  disbar  him.     In  Re  Dellenbaugh  and  Burke,        106 

2.     The  court  has  jurisdiction  to  try  an  attorney  at  law    al- 
though at  the  time  of  such  proceedings  he  may  hold    the   office 
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of  common  pleas  judge,  and  may  not  be  authorized  at  that  time 
to  practice  his  profession.  ib. 

3.  Although  the  present  statute  places  the, authority  to  ad- 
mit persons  to  the  bar  exclusively  in  the  supreme  court*  it  does 
not  deprive  the  circuit  and  common  pleas  courts  of  the  juris- 
diction m  disbarment  proceedings  conferred  by  sec.  563,     R.  S. 

Ib. 
DITCH. 

1.  Ditch  running  into  lower  county— Compensation  from 
upper  to  lower  county— Power  of  probate  judge  to  increase  or 
diminish  award  made  by  committee.     Comr's.  v.  Comers.,     963 

2.  Same— Increased  flow  of  water  by  public  as  well  as  private 
drainage  to  be  coosidered— The  statute  which  authorizes  the 
assessment  for  increased  expense  in  making  an  outlet  applies  to 
any  increase  that  may  be  made  on  either  public  or  private  ac- 
count. If  it  is  created  in  the  interest  of  better  drainage, 
whether  it  be  public  ditches  of  private  drains,  if  the  increase 
comes  on  account  of  the  artifical  drainage,  it  is  that  which  the 
lower  county  is  required  co  take  care  of,  and  it  is  that  for  which 
they  may  require  the  upper  county  to  contribute   the    expense. 

Ib. 

3.  8eo.  4491, R.  S.,  authorizes  an  action  to  enjoin  an  assess- 
ment to  pay  for  a  ditch  improvement,  on  the  single  ground  of 
gross  injustice  in  the  apportionment;  and  if  the  fact  of  gross 
injustice  is  established  on  the  trial,  the  plaintiff  is  entitled  to 
relief  by  injunction.  C.  C.  C.  &  St.  L.  K.  R.  Co.  vs.  C«»Q]'r8. 
Logan  Co..  436 

4.  Evidence  tending  to  show  that  plaintiff  wrongfully  erect- 
ed obstructions  and  destroyed  the  natural  drainage  and  th<^reby 
created  the  necessity  for  better  drainage  and  increased  the  cost 
and  expense  of  securing  it,  is  competeat  as  bearing  on  the  ques- 
tion ol'  gross  injustice  in  the  apportionment  of  such  cost.       lb 

5.  When  substantial  benefit  is  made  to  appear,  it  becomes  a 
proposition,  not  of  gross  injustice,  but  of  equitable  apportion- 
ment between  persons  mutually  benefited;  and  in  such  case 
the  party  must  pursue  such  remedy  as  is  provided  for  by  law, 
and  is  not  entitled  to  injunction.  lb. 

DOWER. 

1.  A  wife  is  entitled  to  dower  in  land  of  her  husband  mort- 
gaged by  bim  before  marriage,  and  only  those  claiming  tlirough, 
or  having  a  right  to  claim  tnrough  the  mortgage  instrument, 
can  defeat  the  wifc^s  right  of  dower;  and  a  mere  judgment 
creditor  cannot  set  up  tlie  foreclosure  proceedings  to  defeat  her 
right  of  dower;  but  as  against  his  judgment,  she  has  dower  in 
the  whole  premises.     Sprague  v.  Law  et  al.,  735 

DYING  DECLARATIONS-See  Criminal  Law. 
ELECTION  LAWS. 

1.  Election  laws  are  laws  of  general  nature.  State  ex  rel. 
V.  Buckley,  86 

2.  Election  laws  applving  to  cities  may  be  different  from 
those  applicable  to  rural  districts,  but  distinctions  in  such  lawa 
between  the  cities  themselves  are  unconstitutional.  Sec.  2926b. 
as  amended  in  1898,  unconstitutional,  and  sec.  2926d,  as  it 
stood  before  such  amendment  remains  in  force.  Ib. 
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3.  Lawgiving  board  of  elections  of  certain  cities  control 
over  the  eieotions  in  the  county  outside  of  city  limits,  uncon- 
stitutional, lb. 

4.  The  requirement  of  sec.  9,  of  the  election  laws  of  Ohio, 
(93  O.  L.,  I^),  that  in  cities  where  the  votes  are  registered, 
the  nomination  of  city  officers  shall  be  filed  with  the  city  board 
of  elections  not  less  than  15  days  previous  to  the  day  of  elec- 
tion, is  not  mandatory.     State  ex  rel  v.  Com'rs.   LioJcing    Co., 

396 

5.  Where  it  appears  that  such  certificate  has  been  fllpd  in 
ample  time  in  which  to  advertise  for  bids  and  print  the  bal- 
lots, and  no  objection  is  made  otherwise,  except  as  to  the  pre- 
cise time  in  which  it  was  done,  and  that  the  non-observance  in 
this  regard  could  not  affect  the  result  of  the  election,  its  fair- 
ness or  honesty,  such  certificate  so  filed  will  be  deemed  to  be 
filed  in  time,  notwithstanding  the  requirement  of  the  statute 
is  mandatory  in  form.  lb. 

6.  The  duty  imposed  by  sec.  13  (93  O.  L.  190),  relative 
to  the  transmission  of  certified  copies  of  certificates  of  nomina- 
tion, is  legally  performed  when  such  board  has  duly  certified 
tho  original  certificate  instead  of  a  copy  thereof  as  provided  by 
this  section.  lb. 

EMPLOYER  A  EMPLOYE. 

1.  Liability  for  defects  in  appliances — The  employer  is  not  a 
guarantor  of  the  sufficiency  of  all  the  appliances  furnished  the 
workman  for  use,  but  he  must  use  ordinary  and  reasonable  care 
in  providing  safe  appliances.     Schaal  v.  Heck.  38 

2.  A  Workman  takes  his  chances  in  working  in  a  dangeroui 
place  or  situation  regarding  which  he  Knows  the  facts,  yet  he 
IS  not  chargeable  with  the  rl>ik  to  the  same  extent  as  is  the 
master,  fle  i«  nor  under  the  same  obligation  to  search  for 
hidden  defects  or  possible  dangers  as  is  the  master.  lb. 

Blacklisting  employe— Liability  for  damages— See  Railroad. 

EQUITY— See  also  Appeal. 

1.  An  equitable  action  will  not  lie  in  Ohio  for  the  recovery 
of  personal  property.     Ireland  v.  Loom  is,  adr.,  37 

ERROR— S»ie  Appeal,  Error  &  Review. 

EVIDENCE. 

1.  Sec.  5242a,  R.  S..,  as  amended,  providing  that  whenever  a 
witness,  after  testifying  orally,  dies  or  is  beyond  the  jurisdic- 
tion of  the  court  and  his  testimony  ean  not  be  obtained  in  any 
manner,  the  stenographer's  minutes  of  the  testimony  taken  at 
a  preceding  trial  shall  be  admissible  in  evi  Jence, is  not  in  vio- 
lation of  the  constitutional  provision  that  one  charged  with 
crime  should  meet  the  witness  face  to  face.  Deveaux  v.  Clem- 
ens, 33 

2.  Counsel  has  no  right  to  interfere  by  questions,  etc.,  with 
tlie  examination  of  witnesses  by  adverse  counsel,  but  should 
wait  until  his  turn  comes  to  examine  the  witness;  yet  this  is  a 
matter  in  the  discretion  of  the  court,  and  where  it  doeR  not  ap- 
pear to  have  been  prejudicial  to  the  party,  it  will  not  be  suffic- 
ient ground  for  a  reversal  of  the  judgment.     Schaal  v.  Ueck,  38 

3.  Where  the  danger  was  so  plain  and  obvious  that  any  ordi- 
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nary  workman  oould  notice  it,  expert  testimoDy  not  be    admit- 
ted, ib. 

4.  Res  Gesta— Expressions  of  party  after  occurrence— Ad- 
mission of  evidence  for  erroneous  reason,  when  not  ground  for 
reversal  of  judgment.    Schaal  v.  Heck,  38 

5.  Contract  partly  printed  and  partly  written— -Writing  con- 
trols.    Fort  Orange  Oil  Co.  v.  Wichmao,  57 

6.  Proof  of  administrator's  bond  where  execution  denied  by 
sureties— The  production  of  certified  copy  would  be  prima  facie 
evidence  of  execution  of  bond,  but  where  it  is  attempted  to 
pr'bve  original  bond,  satisfactory  evidence  of  signature  of  bonds- 
men required.     Newberger  v.    Finney,  215 

7.  Hypothetical  questions— A  hypothetical  question  must  be 
based  upon  facte  assumed  to  have  been  proved  in  the  case. 
Com*rs.  V.  Com'rs.,  363 

8.  Dying  declarations— Admissibility— See  Criminal  Law. 

9.  Evidence  by  the  prosecution  tending  to  show  improper 
relations  between  the  accused  and  the  wife  of  the  deceased  is 
admissible  to  show  the  motive  for  the  shooting.  But  in  such 
case  the  defense  has  the  right  to  introduce  evidence  showing  the 
character  and  reputation  of  the  wife  as  a  pure  and  virtuous 
woman,  to  disprove  such  improper  relations,  and  the  refusal  by 
the  court  to  admit  such  evidence  is  error.  Martin  v.  State,    406 

10.  Possession  of  the  stolen  property,  soon  after  the  burglary 
and  larceny  was  committed,  is  not  of  itself  sufficient  to  war- 
rant a  conviction  of  defendant,  but  to  warrant  such  conviction 
there  must  be  some  competent  evidence,  implicating  defendant 
in  the  crime,  in  addition  to  the  act  of  possession.  Blaney  v. 
State.  486 

11.  Oral  declarations  made  on  or  before  the  execution  of  a 
written  instrument,  are  not  admissible  in  evidence  to  show  an 
intention  or  purpose  not  therein  expressed,  although  the  ambig- 
uity in  the  instrument  may  make  the  purposes  or  intention  of 
the  parties  uncertain.    Nat'l.  BauK  v.  Central  Chandelier  Co., 

4ia 

12.  Where  a  transaction  aflfecting  title  to  property  evidenced 
by  a  written  instrument  is  under  investigation  in  a  court  of 
equity,  and  the  question  to  be  deternQined  is  whether  an  uncon- 
ditional conveyance  of  the  title  or  u  mortgage  or  pledge  to  se- 
cure a  loan  was  intended,  evidence  of  oral  agreements  and  con* 
versations  of  the  parties  prior  to  and  contemporaneous  with  the 
execution  of  the  instrument  will  be  admitted  for  the  purpose  of 
determining  the  true  character  of  the  transaction.  But  quaere, 
where  the  instrument  is  accompanied  by  a  writing,  which  haB 
no  mark  of  incompleteness,  but  seems  to  give  a  full  record  of 
the  transaction  and  tne  terms  upon  which  the  property  con- 
veyed in  the  instrument  should  be  held  by  the  transferee  or  re- 
deemed by  the  transferer — will  oral  evidence  be  admitted  also 
tending  to  show  a  different  intent  than  that  expressed  there- 
in? Ib. 

13.  A  verbal  promise  by  one  of  the  parties  at  the  maicing  of 
a  written  contract,  if  it  was  used  to  obtain  the  execution  «>f  the 
writing,  may  be  given  in  evidence.    Royal  Ins  Co.  v.    Walrath, 

50^ 
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14.  The  same  rules  apply  to  testimony  in  rebuttal  as  to  testi- 
mony In  chief.    Meeker  v.  Browning,  548 

15.  Information  in  book  of  oommercial  agency,  In  general  use 
at  ibe  time  among  commercial  men  and  to  which  the  party  has 
access,  containing  the  information  that  the  words  "&  Co.*^  in 
a  name  under  which  a  party  does  business^  are  nominal  only, 
it  is  a  circumstance  showing  notice  which  should  go  the  jury, 
and  it  is  error  in  the  court  to  exclude  it  from  the  evidence. 
Crosier  v.  MoNeal,  644 

16.  Testimony— Rule  as  to  weighing  same— Where  witnessea 
on  one  side  of  a  controversy  give  testimony  which  is  reasonable 
and  consistent  with  itself,  and  other  witneeses  on  the  other  side 
contradict  the  testimony  and  testify  to  the  contrary  matter,  it 
is  not  proper  to  disturb  the  finding  of  the  jury  either  way, 
though  their  finding  is  contrary  to  the  testimony  of  the  greater 
number  of  witnesses.  But  the  probative  force  of  the  testimony 
of  any  witness  is  not  derived  solely  from  his  direct  deposition 
as  to  any  given  matter,  but  is  rather  the  final  result  of  all  his 
averments  bearing  on  the  matter,  when  considered  and  analyzed 
with  reference  to  known  circumstances  and  facts.  This  may 
leave  the  matter  supported  not  by  the  full  force  of  the  witness' 
observa*  ions,  but  only  by  such  strength  as  is  left  in  them  after 
they  have  been  weakened  by  the  other  statements  of  tho  witness 
himself,  or  by  the  known  and  settled  order  of  things.  Santschi 
V.  Qendron  Whoel  Co.,  723 

EXCEPTION. 

1.  Where  it  is  attempted  to  prove  custom,  and  on  objection 
the  testimony  is  ruled  out,  to  save  the  exception  the  party  offer- 
ing sued  testimony  should  state  to  the  court  what  it  is  proposed 
and  expected  to  prove  by  the  witness.      Meeker    v.    Browning, 

548 
FORFEITURE— See' Gas  &  Oil  Leases. 

GAMBLING. 

L  Playing  billiard,  the  loser  to  pay  for  the  use  of  the  billiard, 
is  not  gambling  under  sec.  3946,  R.  S.  Steuer  v.  Royal  Cigar 
Co.,  82 

GARNISHMENT. 

1.  Garnishment  of  executor  or  admin istiator  for  money  com- 
ing to  legatee  aamissible  under  sec.  5531,  R.  S.,  provided  that 
upon  final  settlement  of  the  testator's  estate  there  shall  be 
money  in  the  hands  of  such  executor  or  administrator  with 
which  to  pay  such  legacy.    Sampsell,  ad^r  v.    Sampsell,        455 

2.  Where  garnishee  process  has  been  served  upon  an  execu- 
tor or  an  administrator  with  the  will  annexed,  in  a  suit  brought 
against  a  legatee,  and  it  appears  from  tho  answer  of  the  gar- 
nishee that,  though  the  estate  has  not  been  settled,  there  will 
upon  settlement,  be  money  in  the  hands  of  such  executor  or  ad- 
ministrator with  which  to  pay  the  legucy,  a  motion  to  dissolve 
the  attachment  and  discharge  the  garnishee,  where  the  only 
ground  for  such  motion  is  that  a  legacy  so  held  is  not  subject 
to  garnishment,  should  be  overruled.  lb. 

GAS  A  OIL  LEASES— See  Mining. 
GAS  WORKS. 

1.    Gas  trustees— Incidental  power?  in    management   of  gaa 
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works — WheD  a  city  has  under  tbe  law  acquired  a  gas  plant* 
the  power  to  operate  the  plant  and  to  do  the  things  necesBary  to 
acomplish  the  purpose  for  which  the  plant  has  been  acquired, 
and  to  preserve  the  property  from  destructicn  and  impairmeDt 
to  a  degree  not  amounting  to  rebuilding  or  extension,  is  inci- 
dent to  and  goes  with  the  po^er  to  own  as  a  current  necessity. 
FJndlay  (City)  v.  Parker  et  al.  294 

2.  Safne — Current  expenses  not  within  Burns  law.  lb. 

3.  Qas  trustees  are  city  officers.  lb. 

4.  Gas  trustees  as  individuals  can  not  deal  with  board.     lb. 

5.  Same — Employment  of  former  member  by  board  within 
one  year  of  expiration  of  term  of  office  inadmistjible.  lb. 

GIFT. 

1.  E.  O.  Warner,  having  a  daughter  Marjorie  three  years  of 
age,  and  being  the  owner  of  two  coupon  bonds,  each  for  $600.00, 
endorsed  upon  each  of  said  bonds  Lbe  words  *^This  bond  I  give 
and  set  over  to  my  daughter  Marjorie  Warner  this  20  Dec,  1878. 
E.  O.  Warner."  From  the  date  of  such  endorsement  said  bonds 
ware  in  the  keeping  of  Marjorie*s  mother  until  the  death  of  E. 
O.  Warner,  which  occurred  in  March,  1884.  Held  :  sufficient  to 
establish  a  completed  gift  of  the  bonds  to  the  daughter.  Rote 
V.  Warner,  350 

GUARANTY. 

1.  A  guaranty  is  binding  and  enforceable  as  to  past  trans- 
actions or  advances  though  as  to  these  alone  it  may  be  with- 
out consideration,  if  it  rIso  covers  and  is  supported  by  the  con- 
sideration arising  out  of  future  transactions  or  advances.  Smith 
V.  Butler  &  Ward  Co..  68 

2.  Whether  the  principle  that  *^ the  promise  to  door  the  doing 
of  that  which  one  is  already  under  legal  obligation  to  do,  does 
not  form  a  consideration  for  a  promise,*^  applies  to  a  promise 
made  by  a  third  person  to  whom  the  promisee  was  not  origin- 
ally bound— Quere.  lb. 

HEIR. 

1.  Construction  of  will — **Ileir"  used  for  **  Issue"— Vesting  of 
fee  simple  estate  depending  on  birth  of  isBue.  Moore  v.  Peig,  27 

HUSBAND  &  WIFE. 

1.  Where  it  appears  that  land  bought  by  a  husband  was  paid 
for  with  money  which  he  obtained  as  the  distributive  share  nf 
bis  wife  in  her  father's  estate,  but  under  the  law  as  it  stood  at 
the  time,  (thirty-hve  years  ago),  money  of  the  wife  reduced  by 
the  husband  to  his  possession  became  his  property,  ana  :t  does 
not  clearly  appear  that  there  was  an  understanding  between 
husband  and  wife  at  the  time  that  the  land, bought  by  the  hus- 
band with  the  money  thus  coming  to  him  from  his  wife,  should 
be  held  by  him  in  trust  for  her,  there  exists  no  trust  for  the 
wife  in  such  land.     Boyer  v.  Davis,  191 

INFANT. 

1.  Injury  to  infant  while  at  work  at  railroad,  en^^aged  by 
an  agent  of  R.  R.  Co.  to  do  his  work,  without  authority  from 
Co.— Right  to  recover  damages  from  R.  R.  Co.  C.  1.  &  Vy. 
R.  R.  Co.  V.  Marsh,  1 
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INJUNCTION. 

1.  Appeal  to  oirouit  court  from  order  of  common  pleae  vacat- 
ing injunction— See  Appeal.     Kewish  v.  Wire  886 

INSURANCE,  FIRE. 

1.  Waiver  of  proof  of  lose— May  be  shown  on  averment  that 
insured  complied  with  oonditions—Where.in  a  suit  on  a  fire  in- 
sarance  policy  requiring  proof  of  loss  forthwith,it  appeared  that 
the  proof  had  only  been  made  nine  montlis  after  the  lose,  while 
the  petition  generally  averred  compliance  with  all  the  con- 
ditions, evidence  of  proof  of  waiver  of  that  condition  by  the 
company,  will  be  admissible  at  the  trial,  although  no  such 
waiver  is  specially  alleged  in  the  petition.  Eureka  F.  A  M. 
Ins.  Co.  V.  Baldwin,  143 

2.  Occupation  of  house—What  will  amount  to—Where  the 
policy  contains  a  provision  that  it  shall  be  void  if  thehoise  be- 
comes unoccupied,  and  it  appears  that  since  the  last  tenant  left 
the  house,  the  son  of  the  owner,  who  was  employed  during  the 
night  in  a  R.  R.  yard,  slept  in  the  house  during  every  day,  the 
house  will  not  be  considered  unoccupied  within  the  meaning  of 
the   policy.  lb. 

3.  What  constitutes  occupation  of  a  house  is  a  question  of 
law  for  the  court.  Whether  the  facts  shown  will  amount  to  oc- 
cupation within  the  meaning  of  the  law  is  a  question  for  the 
jury.  lb. 

4.  Where  several  items  of  personal  proper tv  are  insured  in 
one  policy,  the  amount  of  icsurance  for  each  being  severally 
stated,  yet  it  is  one  contract  of  insurance,  and  where  loss  oc- 
curs, several  suits  to  recover  the  insurance  for  each  item  can 
not  be  maintained.  A  suit  on  one  item  insured  in  such  policy, 
is  a  bar  to  other  suits  for  the  other  items.  N.  British  A  Mer. 
Ins.  Co.  V.  Cohn,  185 

5.  Where  suit  is  brought  in  the  common  pleas  upon  such 
policy  to  recover  the  insurance  for  one  of  the  items  insured 
therein,  and  subsequently  another  suit  is  brought  before  a  J. 
P.  to  recover  the  insurance  fur  another  item  insured  therein,  in 
which  latter  suit  a  judgment  is  recovered  ilrst,  such  judgment 
recovered  before  the  J.  P.  will  be  a  bar  to  the  action  pending 
in  the  common  pleas.  lb. 

6.  A  policy  holder  in  a  mutual  fire  insurance  company,  by 
the  terms  of  his  premium  note  and  the  stipulations  of  the  policy, 
was  bound  for  indebtedness  of  the  company  incurred  during  tbe 
life  of  the  policy.  The  policy  and  his  premium  note  was  can- 
celled, and  surrendered  to  him.  After  this  a  rsceiver  foi  the 
company  was  appointed.  Held,  That  although  defendant  is  not 
excused  from  liability  for  indebtedness  incurred  during  tlie  life 
of  the  policy;  yet  his  relation  to  the  company  is  not  such  that 
he  is  represented  by  the  receiver  and  the  court  thereby  acquired 
jurisdiction  of  his  person  in  a  proceeding  to  wind  up  the  affairs 
of  the  company,  and  to  make  assessments  to  pay  its  debts.  Wil- 
helm    &  Son  v.  Parker,  Rec^r.,  234 

7.  Parol  evidence  is  admissible  to  show  what  property  was 
included  in  the  contract  of  insurance;  and  what  was  said  and 
done  by  the  parties  up  to  the  maKing  of  the  contract.  Royal 
Ins.  C.  V.  Walrath,  509 

[OOPTRIGHT,    1899,    BT  CARL  O.   JAHIT.  ] 
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LEASE— Continned. 

be  offers  to  take  the  premiees  for  ten  years  more,  at  the  aame 
rates,  which  offer  is  accepted  by  the  lessor,  the  parties  by  the 
word  "rates**  clearly  meant  the  same  terms  and  oonditioDs 
as  in  the  former  lease,  and  the  terms  and  conditions  in  the 
new  lease  are  not  so  indefinite  as  to  make  the  agreement  for  a 
new  lease  for  ten  years  too  indefinite  to  be  enforced  by  the 
court.    Neel  v.  McCreery,  6J2 

6.  Where  the  lessee  i>4  given  possession  of  the  premises,  he 
is  not  entitled  to  damages  from  the  lessor  for  failure  to  ex- 
ecute a  lease  for  the  term  agreed  upon  between  the    parties. 

lb. 
LIENS. 

1.  Marshaling  liens— Two  parties  having  liens  on  same 
property,  where  one  also  has  lien  on  other  property.  Jen- 
nings V.  Natr.  Bank,  664 

LIFE  TENANT. 

1.  A  tenant  for  life  has  no  right  to  operate  for  oil  or  gas, 
on  the  premises,  or  to  maKe  an  oil  or  gas  lease  thereon,  when 
operations  for  oil  or  gas  were  not  commenced  before  the  life 
estate  accrued.      Kenton  Gas  &  El.  Co.  v.  Dorney,  101 

LIGHTING  RAILROAD  TRACKS-See  Railroad. 
MANDAMUS. 

1.  Where,  in  an  action  for  a  writ  of  mandamus,  it  is  averred 
by  the  relator  that  the  lower  court  refused  on  motion  property 
made  to  order  certain  process  on  a  final  judgment  heretofore 
rendered  by  the  court,  to  which  relator  claims  to  be  entitled, 
his  remedy  is  by  petition  in  error  in  a  nigber  court,  and  not 
by  a  petition  for  a  writ  of  mandamus.     State  ex  lel.  v.    Pike« 

624 

2.  When  all  the  requirements  of  sec.  795«  R.  S.,  have  been 
performed  by  county  commissioners,  so  that  nothing  remains 
to  be  done  but  to  ascertain  the  lowest  bidder,  it  becomes  the 
legal  duty  ot  the  commissioners  to  award  the  contract  to  such 
lowest  bidder ;  and  mandamus  lies  to  compel  such  award. 
State  ex  rel.  Leonard  v.  Com^s.,  870 

8.  In  such  proceeding  the  commissioners  should  not,  and 
cannot  be  required  to.  award  a  contract  to  the  lowest  bidder, 
until  a  good  and  sufficient  bond,  properly  conditioned,  is  first 
given.  lb. 

MARRIED  WOMAN. 

1.  Sees.  4996  &  6819,  R.  S.,  providing  that  a  married 
woman  shall  be  sued  as  if  unmarried,  and  that  when  so  sued 
liice  proceedings  shall  be  bad  and  judgment  rendered  as  if  she 
were  unmarried,  afford  the  exclusive  remedy  for  enforcement 
of  the  contracts  of  married  woman.  Sanders  v.  Shepherd,    603 

2.  Courts  of  equity  have  no  jurisdiction  to  decree  a  specific 
lien  on  particular  property  for  an  amount  due  on  the  contract 
of  a  married  woman  made  by  her  since  the  enactment  of  those 
statutes.  lb. 

8.  A  suit  im  such  a  contract  is,  under  those  stat'ates,  at  law. 
and  the  relief  is  a  personal  judgment  enforcible  by  an  execu- 
tion and  levy.  lb. 
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MARSHALING  LIENS. 

1.  The  general  rule  is,  that  if  one  ereditor,  by  virtue  of  a 
lien  or  interest,  can  resort  to  two  funds,  and  another  to  one 
of  them  only,  the  former  must  seek  satisfaction  out  of  that 
fund  which  the  latter  cannot  touch.  But  this  rule  must  be 
taken  with  the  modification  that  in  his  application  the  para- 
mount encumbrancer  shall  not  be  delayed  or  inconvenienced 
in  the  collection  of  his  debt,  and  that  no  superior  equities  of 
others  are  interfere:!  with.  And  where  the  lien  of  the  junior 
lienholder  accrued  after  the  senior  lienholder  had  obtained 
judgment  of  sale  of  the  property*  it  is  not  competent  for  such 
junior  judgment  creditor,  whether  party  to  the  action  or  not, 
to  come  in  and  attempt  bv  a  subsequent  levy  under  his  judg- 
ment to  displace  the  rights  of  the  senior  judgment  creditor 
to  have  he  property  appropriated  to  their  earlier  judgment. 
Jennings  v.  Nat'l.  Bank.  664 

MECHANICS'  LIEN. 

1.  Bond  of  contractor  for  government  work—Obligation  to 
pay  for  "materials*'  used  in  the  work—Scrapers  not  "mater- 
ials" within  meaning  of  bond.     Barclay  v.  Salmon,  152 

MINING. 

1.  Provisions  as  to  "location  money"  construed,  and  held 
to  apply  to  such  wells  only  as  lessee  was  by  the  terms  of  the 
lease  required  to  drill.     Fort  Orange  Oil  Co.  v.  Wiohman,   57 

2.  Qaa  and  oil  lease  construed— Forfeiture — Where  the  own- 
er of  real  estate  made  a  lease,  granting  the  underlying  gas 
and  oil,  with  the  right  to  drill  wells  in  order  to  procure  said 
products,  which,  if  obtained,  were  to  be  divided  between  the 
lessor  and  lessee  in  certain  stipulated  ratios,  and  where  the 
lease  contained  the  provision  that  if  no  well  is  completed 
within  one  year  from  the  date  of  the  lease,  then  the  grant 
shall  be  null  and  void,  unless  the  lessee  shall  pay  to  the  les- 
8or,a  certain  amount  of  money  agreed  upon,  for  each  year 
thereafter  that  such  completion  is  delayed,  and  where  the  les- 
see did  not  complete  a  well  within  the  year  from  the  dale  of 
the  lease  and  did  not  pay  or  tender  the  amount  of  money 
agreed  upon  until  after  the  expiration  of  the  year  next  after 
the  date  of  the  lease,  which  was  then  refused  by  the  lessor, 
held:  1st.  That  the  lease  became  forfeited  by  virtue  of  its  own 

I  provisions,  and  is  void,  and  an  election  on  the    part    of    the 
essor  to  terminate  it,  is  not  required.  Kenton  Gas  &  El.  Co. 
V.  Dorney,  101 

3.  Lessor's  option  of  forfeiture— In  such  case,  the  making 
of  another  or  second  lease  of  the  same  real  estate,  for  the 
same  purposes,  after  the  expiration  of  the  year  stated  in  the 
above  provision,  to  a  third  party,  would  be  evidence  of  an  ex- 
ercise of  an  option  to  forfeit  the  first  lease  and  of  an  election 
to  terminate  it.  lb. 

4.  Life  tenant  can  not  giant  oil  and  gas  lease— A  tenant 
for  life  has  no  right  to  operate  for  oil  or  gas,  on  the  premises 
in  which  such  estate  is  held,  or  to  make  an  oil  or  gas  lease 
thereon,  when  operations  for  oil  or  gas  were  not  <^ommenoed 
before  the  life  estate  accrued.  lb. 

6.  Location  money— Agreement  set  out  construed  as 
amounting  to  a  release  of  location  money.  Meeker  v.  Brown- 
ing,  548 
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MORTGAGE. 

1.  1q  an  action  to  foreclose  a  mortgage,  there  can  be  no 
personal  judgment  against  the  mortgagor  for  the  amount  of 
the  debt  socured  by  the  mortjgage,  or  any  part  thereof,  aniesa 
the  mortgagor  is  peraonally  liable  for  such  debt  or  for  some 
part  of  it.  If  a  person  executes  a  mortgage  to  secure  a  debt 
for  which  he  has  not  made  himself  liable,  the  mortgagee,  so 
far  as  the  mortgagor  is  concerned,  can  look  only  to  the  prop- 
erty so  mortgaged.    McHenry  y.  Batavia  Bl'dg.  Ass'n.,      206 

2.  Property  was  purchaspd  by  a  guardian  with  the  money 
of  his  wards,  but  the  deed  was  executed  in  the  name  of  the 
guardian  individually,  who  gave  his  individual  notes  and 
mortgage  for  the  balance  of  the  purchase  money,  the  nnder- 
atandlng  being  that  the  guardian  would  afterwards  convey  to 
the  wards,  of  all  of  which  the  vendor  had  full  knowledge. 
The  deed  actually  so  made  by  the  guardian  to  the  wards,  how- 
ever, was  never  delivered  to  them,  and  afterwards  the  guar- 
dian conveyed  the  land  to  his  wife  who  made  an  assignment 
for  the  benefit  of  her  creditors,  and  the  assignee   commenced 

?iroceedings  to  sell  the  land.  The  vendor  of  the  land  had  be- 
ore  that  assigned  the  mortgage  and  notes  to  different  inno- 
cent parties.  H^ld,  as  between  such  innocent  assignees  of 
the  mortgage  and  notes,  and  the  wards,  that  the  lien  of  such 
assignees  of  the  mortgage  and  notes  was  superior  to  the  equit- 
able lien  of  the  wards.     Hutchinson  v.  Mc Carre n,  600 

NEGLIGENCE. 

1.  Injury  to  infant  while  at  work  at  railroad  underemploy- 
ment by  one  of  employes  of  railroad,  to  do  his  work,  without 
knowledge  or  authority  of  R.  R.  Co.— Liability  of  R.  R.  Co. 
0.  1.  A  V'y.  R.  R.  Co.  v.  Marsh,  1 

2.  Injury  to  apprentice— Where  the  workman  injured  was 
an  apprentice,  yet  if  he. had  ordinary  intelligence,  he  waa 
bouna  to  apply  it,  and  if  by  the  exercise  of  ordinary  care  he 
could  have  koown  the  conditions  he  was  working  under,  he 
is  presumed  to  know  them,  and  the  law  charges  him  with 
such  knowledge.    Schaal  v.  Hnck,  88 

3.  Liability  of  railroad  for  injury  notwithstanding  contri- 
butory negligence  of  injured.  C.  H.  &  D.  fi.  R.  Co.  y.  Mur- 
phy, ad'r.,  228 

4.  Injury  from  defective  sidewalk— Where  defect  is  in 
original  construction,  city  not  entitled  to  notice.  Alliance  y. 
Campbell,  595 

5.  Bules  of  R.  R.  Co.— Violation  of,  as  cause  of  injury  to 
employe.    Mich.  C.  R.  R  Co.  v.  Shea,  ad'r.,  674 

6.  Injury  from  defect  in  sidewalk^ What  charges  not  im- 
proper.   Toledo  v.  Clopeck,  685 

7.  Where  the  employes  on  a  street  car  fail  to  stop  the  car 
at  a  railroad  crossing  as  required  and  within  the  distance 
from  the  railroad  tracks  provided  by  the  act  of  May  4,  1891, 
and  the  gatekeeper  of  the  gates  provided  at  such  crossing  al- 
so fails  to  lower  the  gates  to  prevent  the  car  from  oroseing, 
and  a  collision  occurs  in  consequence  thereof  in  which  a  pas- 
senger is  injared,  both  the  street  R.  R.  Co.  and  the  Railroad 
Co.  are  liable  for  damages.    C.  H.  A  D.  R.  B.  Co.  ?.    Gurtia, 


8.    Collision  of  street  car  with  locomotive  at  croeaing— Fact 
of  collision  raises  presumption  of  negligence.  lb. 
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9.  Bailroad— Injury  to  employe  id  coupling  oars— ^Defect  In 
drawbar  of  car— Attempt  of  employe  to  remedy  defect  as  con- 
tributory negligene— Jury  to  eay  whether  defect  in  car  or  at- 
tempt of  employe  to  remedy  defect  under  all  the  circumstancee 
was  proximate  cause  of  injury.    lb.  564 

10.  Rules  of  Railroad  Co.— Injury  to  employe  in  conge- 
quence  of  non-observance  of  rules,  in  coupling  cars  with  hand. 
L.  S.  &  M.  S.  R.  R.  Co.  V.  Ney,  677 

11.  Boy  on  railroad  track— Trespass  —Not  entitled  to  dam- 
ages for  injury.  Engelman  v.  The  L.  S.  &  M.  S.  Ry.  Co.,  731 

NON-RESIDENT. 

1.  Jurisdiction  over  a  non-resident  party  can  not  be  ob- 
tained by  simply  averring  a  joint  liability  with  a  resident  of 
the  county  in  which  the  suit  is  brought,  where  the  evidence 
fails  to  show  such  joint  liability;  and  this  notwithstanding 
the  fact  that  such  non-resident  has  only  interposed  a  general 
denial,  without  pleading  the  improper  joinder  and  service. 
McDonald  v.  Beardman,  209 

NUISANCE. 

1.  Injuries  resulting  to  the  use  of  plaintiff^s  property  by 
reason  of  the  turning  of  water  upon  the  property  by  embank- 
ment erected  by  the  city,  which  otherwise  would  flow  o£F, 
constitute  a  continuing  nuisance  uprn  which  suit  may  be 
brought  from  time  to  time,  and  in  which  the  plaintiff  can  re- 
cover damages  for  the  injury  suffered  up  to  the  time  of  com- 
mencement of  the  action,  and  in  which  the  defendant  might 
plead  the  statute  of  limitations  as  to  injuries  suffered  more 
than  four  years  prior  to  .the  commencement  of  the  suit..  To- 
ledo V.  Lewis,  688 

OFFICER  DE  FACTO  AND  DE  JURE. 

1.  A  '*judge  and  justice  of  the  peace",  elected,  commis- 
sioned and  qualified  under  sec.  621-1,  R.  S.,  is  at  least  a  de 
facto  officer,  colore  officii,  and  against  all  but  the  state  an 
officer  de  jure;  and  his  title  to  bis  office  cannot  be  questioned 
otherwise  than  by  proceedings  in  quo  warranto.  Gitsky  v. 
Newton,  484 

PARTNERSHIP. 

1.  Where  one  partner,  to  secure  his  individual  debt,  or  the 
debt  of  an  Dutsider,  uses  the  name  of  the  firm  without 
authority  from  his  co-partners,  under  such  circumstanoei 
that  the  payee  has  actual  or  constructive  notice  that  the  firm 
name  was  so  used  not  for  the  benefit  or  for  the  business  of 
the  firm,  to  hold  the  other  partners  liable,  the  burden  is  on 
the  payee  to  show  that  sucn  other  partners  assented  either 
before  or  after  the  execution  or  endorsement  uf  the  note  or 
bill,  and  that  the  firm  name  was  used  either  with  their  ap- 
proval, or  that  they  afterwards  ratified  it.     Penfleld  v.  Mason, 

166 

2.  Dissolution— Notice  to  former  dealers-— The  rule  relating 
to  notice  of  the  dissolution  of  a  partnership  is  essentially  diff- 
erent as  applied  to  former  dealers  with  a  firm,  from  the  rule 
which  relates  to  subsequent  dealers  only.  If  the  retiring  part- 
ner desires  to  exempt  himself  from  liability  for  the  debts  of 
the  new  firm,    contracted  with  a  dealer  of  the  old    firm,    he 
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must  oause  actual  notice  of  his  retirement  from  the  firm  to 
be  given  to  6uch  former  dealer.  But  if  the  former  dealer  gets 
the  information  from  aoy  source  of  tbediBSolutiooof  the  firm, 
it  would  answer  the  purpose,  so  it  be  actual  notice.  Croa- 
sier  V.  McNeal,  G44 

3.  Who  not  to  be  considered  former  dealer^Where  two 
partnership  firms  had  had  some  dealings  together,  and  four 
years,  during  which  time  both  of  the  firms  had  been  dissolved, 
had  elapsed  since  the  remaining  member  of  one  of  tne  firms, 
who  continued  its  business,  had  dealings  with  one  of  the 
members  of  the  other  dissoUed  firm,  the  latter  will  not  be 
considered  a  '* former  dealer^'  so  as  to  entitle  him  to  actual 
notice  of  the  dissolution  of  the  other  partnership.    lb.         614 

PLEDGE. 

1.  To  constitute  transfer  of  property,  absolute  on  its  face, 
a  pledge  merely,  it  is  not  necessary  that  an  express  promise 
on  the  part  of  the  transferer  to  repay  the  money  should  ap- 
pear.   National  Bank  v.  Central  Chandelier  Co.,  4^13 

2.  facts  under  which  a  transfer  of  stock,  absolute  on  ita 
face,  was  held  to  be  a  pledge  of  the  same  merely.  lb. 

PROBATE  COURT. 

1.  An  act  conferring  special  power  on  the  probate  court  of 
one  county  is  constitutional,  while  an  act  conferring  special 
powers  on  the  common  pleas  or  circuit  court  in  one  countv, 
would  be  unconstitutional.     Gill  v.  Sealbridge,  sdO 

PROCESS. 

1.  Service  of  process— Return  on  duplicate  writ  proper — 
Sees.  5041  &  5042,  R.  S.— Personal  service,  by  the  sheriff  or 
his  deputy,  of  the  original  writ  of  summons  upon  a  defend- 
ant, and  the  proper  return  thereof  made  by  such  ofiSoer  on  a 
duplicate  writ  issued  by  the  clerk  of  the  court,  is  a  subtstan- 
tial  compliance  with  sections  5041  &  5042,  Revised  Statutes, 
and  is  a  valid  service.     Gould  v.  Rose;  181 

PUBLIC  BUILDING. 

1.  Addition  to  public  building— Steam  heating  plant  will 
not  amouunt  to— Sec.  795,  R.  S.,  controls  in  constructing 
same.     State  ex  rel.  y.  Com'rs.  Crawford  Co.,  3^ 

QUO  WARRANTO. 

1.  A  ''Judge  and  justice  of  the  peace*',  elected,  commis- 
sioned and  qualified  under  se<i.  621-1,  R.  S..  is  at  least  a  de 
facto  officer,  colore  officii,  and  against  all  but  the  state  an 
officer  de  jure;  and  the  title  of  his  office  cannot  be  questioned 
otherwise  than  by  proceedings  in  quo  warranto.  Gitsky  v* 
Newton,  484 

RAILROAD. 

1.  An  infant  of  between  ten  and  eleven  years  of  age,  who 
is  injured  by  the  neglicenoe  of  the  employes  of  a  railroad 
company  while  in  the  discharge  of  their  work  as  such  em- 
ployes, IS  not  necessarily  precluded  from  a  recovery  against 
such  company  for  such  injuries,  by  the  fact  that  at  the  time 
of  such  injury  such  infant  was  in  the  performance  of  work 
which  it  was  the  duty  of  an  agent  of  the  company  to  perform 
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the  infant  being  engaged  in  such  wort^  by  the  employment  of 
Buob  agent  of  the  company  without  any  knowledge  on  the  part 
of  the  company,  and  Buch  agent  being  without  authority  from 
the  company  to  so  employ  such  infant.  0.  T.  &  V^y.  B.  R. 
Co.  ▼.  Marah,  1 

2.  BlaokliBting  employe— Where  railroad  companies  mutu- 
ally agree  that  they  will  not  employ  any  workingmen  who 
may  have  been  diBcharged  from  or  may  have  quit  the  aervice 
of  any  of  the  companies,  parties  to  such  agreement,  unless  the 
applicant  shall  present  a  consent  from  the  parties  for  whom 
he  last  worked,  or  a  ''clearance'\  showing  that  he  did  not 
engage  in  a  certain  strike,  it  becomes  the  duty  of  a  company, 
party  to  such  agreement,  upon  the  discbarge  of  an  employe 
who  did  not  engage  in  such  strike,  upon  his  application 
therefor  to  furnish  to  him  evidence  of  its  consent  to  his  em- 
ployment by  such  other  company,  or  a  *' clearance^*  card  show- 
ing that  he  did  not  engage  in  such  htrike;  and  a  failure  to  do 
so,  whereby  such  person  is  prevented  from  obtaining  employ- 
ment which  such  other  company,  constitutes  an  actionable 
wrong,  and  compensatory  damages  may  be  recovered  therefor; 
and  if  such  consent  or  letter  shall  be  withheld  maliciously, 
exemplary  damages  may  be  awarded.  N.  V.,  C.  A  St.  L. 
By.  Co.  V.  Schaflfer,  77 

3.  Bail-road  fare— Computation  of  fractions  of  mile— The 
provision  contained  in  the  last  clause  of  sec.  8374,  B.  S.,  as 
follows:  ''But  the  fare  shall  always  be  made  that  multiple  of 
five  nearest  reached  by  multiplying  the  rate  by  the  distance,*' 
is  not  ambiguous  or  obscure,  and  interpretation  or  construc- 
tion thereof,  is  not  necessary  or  permissible.  Wells  v.  C,  C, 
C.  &  St.  L.  R.  B.  Co.,       '  201 

4.  Same— The  clear  and  plain  sense  and  meaning  of  the 
provision  is:  That  multiple  of  five  in  closest  proximity— near- 
est to — the  result  obtained  by  multiplying  the  rate  by  the  dis- 
tance, whether  such  multiple  be  nearest  above  or  below  such 
result.  lb. 

5.  Where  a  street  is  used  by  the  public  and  a  railroad 
jointly,  the  public  is  entitled  to  the  use  of  any  part  of  the 
street;  but  the  fact  that  the  railroad  is  also  entitled  to  the  use 
thereof  and  thus  makes  the  use  by  the  public  dangerous, 
calls  for  a  high  degree  of  care  by  those  using  it  to  avoid  suoh 
danger.     C.  H.  &  D.  B.  R.  Co.  v.  Murphy,  ad*r.,  223 

6.  If  the  railroad  by  its  employes  in  charge  of  the  train, 
knows  a  party  to  be  in  a  perilous  position,  and  might,  after 
obtaining  this  knowledge,  by  the  use  of  ordinary  care  have 
avoided  the  injury  to  him,  and  did  not  do  so,  tlien  suoh  party 
is  entitled  to  recover  notwithstanding  he  imprudently  placed 
himself  in  the  position  of  peril.  C.  H.  &  D.  R.  B.  Co.  v. 
Murphy,    ^  lb. 

7.  A  railroad  is  not  required  tbat  the  very  moment  a 
person  is  seen  on  the  track  every  reasonable  effort  must  be 
made  to  stop  the  train.  The  presumption  would  be,  that  such 
person  is  possessed  of  the  ordinary  senses  of  mankind,  that 
he  can  hear  and  see,  and  when  notified  by  the  whistle  or  bell 
of  the  engine,  or  the  noise  made  by  the  train  itself,  that  he 
will  leave  the  track  in  time  to  escape  from  the  threatened 
danger, and  the  trainmen  are  justiflea  in  acting  upon  this  pre- 
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samptioD  until  the  contrary  appears  to  be  the  case,  using  due 
care  in  the  premises.  But  if  there  is  anything  disclosed 
which  raises  a  suspicion  that  the  person  is  deaf»  or  blind,  or 
helpless,  then  the  obligation  on  the  part  of  the  trainmen  to 
use  all  necessary  and  proper  care  to  avoid  injury  by  stopping 
the  train,  if  necessary  to  do  so,  immediately  arises.  lb. 

8.  The  non-observance  of  one  of  the  rules  of  a  railroad 
company  will  not  of  itself  render  the  company  liable  for  in- 
jury to  one  of  its  brakemen  unless  it  is  shown  that  the  dis- 
pensing with  such  rule  of  the  company  was  the  proximate 
cause  of  the  injury.    Mich.  G.  R.  R.  Cu.  v.  Shea,  ad'r.,      574 

9.  It  is  not  necessary  that  a  street  should  be  placed  in 
prime  condition  for  public  travel  in  order  to  lay  upon  a  rail- 
road company  passing  over  it  the  obligation  to  maintain  a 
bridge  over  it.  Toledo  v.  L.  S.  A  M.  S.  R.  R.  Co.,  265 

10.  In  an  action  to  compel  a  R.  R.  Co.  to  maintain  a 
suflQcient  bridge  where  its  track  passes  over  a  public  street, 
the  R.  R.  Co.  denied  its  liability  to  construct  and  maintain 
such  a  bridge,  on  the  ground  that  when  its  right  of  way  waa 
located  there,  there  was  no  public  street  at  tnat  point:  that 
such  street  was  opened  there  after  the  location  of  the  railroad, 
and  that  the  erection  uf  the  bridge  there  f  ^rty  years  ago,  waa- 
merely  an  act  of  complaisance  on  its  part  towards  the  public. 
Held,  tbat  although  the  evidence  whether  there  was  a  public 
street  at  this  point  at  the  time  the  railroad  and  bridge  there 
was  constructed  was  doubtful,  yet  from  the  fact  of  tne  con- 
tinuation of  this  condition  and  the  acquiescence  of  all  the  par- 
ties therein  for  forty  years,  the  court  hoPds  the  R.  R.  Co. 
liable  to  maintain  the  bridge  at  that  point.  lb. 

11.  Where  it  appeared  from  plaintiff^s  evidence  that  the  de- 
ceased, with  other  boys,  tot  no  purpose  connected  .with  the 
railroad  company,  or  its  operations,  or  business  or  interest, 
and  without  the  consent  of  his  parents,  but  against  the  warn- 
ing of  his  mother,  went  upon  the  railroad  tracks  of  the  de- 
fendant to  amuse  himself  with  these  other  boys,  and  to  pick 
up  coal  and  carry  it  away,  and  was  apparently  in  the  act  of 
stooping  to  pick  up  coal  when  he  was  struck  dead  by  the  train 
which  came  up  behind  him,  it  is  a  case  in  which  the  deceased 
if  he  had  survived  would  not  have  been  entitled  to  damages 
from  the  R.  R.  Co.,  and  is  it  proper  for  t\^e  court,  on  motion 
of  the  defendant  R.  R.  Co.,  to  instruct  the  jury  to  return  a 
verdict  for  defendant.  Engelman,  ad'r.,  v.  L.  S.  &  M.  S.  R. 
R.  Co.,  781 

12.  Where  one  is  wrongfully  elected  form  a  railway  train, 
even  in  the  absence  of  the  use  of  excessive  force  by  t^e  ser- 
vants of  the  railroad  company,  and  whether  or  not  the  rela- 
tion of  the  parties  originated  in  contract,  he  may  seek  hia 
remedy  as  for  tort.     T.  A  O.  C.  R.  B.  Co.  v.  Marsh,  379 

13.  R.  R.  oar  lease— Insolvency  of  R.  R.— Rights  of  car  lea- 
sorS'Wbere  the  court  appoints  receivers  of  the  property  of  a 
railroad  company,  and  directs  them  to  Join  the  oompanv  In 
the  execution  of  a  lease,  consolidating  former  loaaes  of  rolling 
■took  the  terms  of  which  have  not  yet  expired,  the  purpoae 
and  provisions  of  which  consolidated  lease  are  to  provide  a 
lower  monthly  rental  and  extend  the  period  of  the  leasee — ^bat 
leaving  the  title  to  tha  rolling  stock  in  the  lessors,  with  eon- 
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ditioDS  of  forfeiture  for  noo-paymeot  of  the  rentals  and  -other 
breaches  of  the  ooyenants,  such  consolidated  lease  is  not  a  sale 
of  the  rolling  stock  to  the  receivers,  and  the  lessors  are  en- 
titled to  preference  over  the  bonded  indebtedness  of  the  rail- 
road company,  only  for  the  rentals  which  accrue  after  execu- 
tion of  such  consolidated  lease  and  during  the  existence  of 
the  receivership.     Central  Trust  Co.  v.  Ohio  So.  R.    R.    Co., 

638 

14.  Plaintiff  had  entered  into  an  agreement  with  the  Rail- 
road Co.,  to  avoid  the  vexation  of  legal  proceedings,  to  convey 
to  them  the  right  of  way  through  his  land  at  a  certain  price 
per  acre,  he  agreeing  to  take  such  purchase  money  in  shares 
of  the  capital  stock  of  the  Railroad  Co.  if  the  same  should  at 
tbe  end  of  two  years  be  worth  its  face  value,  otherwise  to  b9 
paid  in  cash.  Tne  stock  being  of  no  value  at  the  end  of  two 
years,  he  demanded  the  cash,  which  was  refused,  and  suit 
brought  to  enforce  vendor^slien.  Held,  that  plaintiff  is  entitled 
lo  a  vendor's  lien,  and  to  enforce  the  same  as  against  subse- 
quent purchasers  of  the  road  under  foreclosure  proceedings 
to  which  he  was  not  a  party.  Ames  v.  Wh.  &L.  E.  R.  R.  Co., 

684 

16.  Same^Order  for  sale  of  entire  road  proper— To  enforce 
the  vendor's  lien,  the  proper  remedy  is  an  order  of  sale  of  the 
railroad  as  an  entirety.  (Railroad  Co.  v.  Lewton,  20 Ohio  St., 
401.)  lb. 

16.  Where  the  rules  of  a  Railroad  Co.,  known  to  the  em- 
ploye, require  its  employes  in  coupling  cars  to  use  a  stick, 
for  which  purpose  sticks  are  piovided  by  the  company  and 
would  have  been  furnished  to  plaintiff  if  he  had  asked  for 
one;  and  the  testimony  shows  that  Ihe  coupling  in  question, 
in  making  which  the  employe  was  injured,  could  and  should 
have  been  made  by  the  use  of  a  stick,  such  employe  is  not 
entitled  to  recover  for  an  injury  received  while  attempting  to 
make  such  coupling  by  hand,  in  disregard  o  the  rules  of  the 
company.     L.  S.  &  M.  S.  R.  R.  Co.  v.  Ney,  677 

RBFEREE. 

1.  Where,  under  sec.  621'J,  R.  S.,  the  court  appoints  a  ref- 
eree to  hear  and  determine  all  tbe  issues  of  fact  aqd  law  in  a 
case,  and  to  report  his  findings  of  fact  and  conclusions  of  law 
separately,  a  pariy  desiring  to  review  in  the  higher  court  the 
findings  of  fact  on  the  weight  of  the  evidence,  should  ask  the 
referee  for  a  new  trial  by  motion  containing  the  proper 
ground  for  that  purpose,  and  if  it  be  overruled,  except  there- 
to; and  further,  that  to  obtain  a  review  of  any  errors  com- 
mitted on  the  trial,  a  bill  of  exoei>tions  must  be  tendered  to 
and  signed  by  the  referee.  Guthrie  &  Sons  v.  Angosta  Mill- 
ing Co.,  266 

REPEAL. 

1.  When  the  repealing  clause  in  an  amendatory  act  of 
legislature  which  Is  held  unconstitutional,  is  also  invalid, 
former  law  remains  in  force.    State  ex  rel.  v.  Buckley,       86 

2.  Tbe  repealing  clause  in  the  act  of  1896,  amendings  sec. 
3826b,  repeals  the  election  laws  theretofore  existing  As  see. 
2826b,  as  amended,  is  unconstitutional  and  void,  if  the  repeal- 
ing clause  therein,  would  remain  in  force,  there   would  be  no 
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laws  to  secure  fair  electioas  in  Ohio.  It  is  not  reasonable  to 
assume  that  suob  was  the  intention  of  ttie  legislature,  and 
the  repealing  clause  of  the  act  is  therefore  as  well  void  as  the 
rest  of  the  act,  and  sec.  2926b  as  it  stood  before  the  passage 
of  the  amendatory  act  of  1896,  remains  therefore  in  force.  lb. 

RES  GESTAE. 

1.  An  expression  by  one  of  the  parties  after  the  occurrence, 
being  one  of  surprise,  is  not  admissible  as  part  of  the  rea 
gestae^  If  however  the  expression  was  otherwise  admissible 
under  the  state  of  the  pleadings  in  the  case,  the  fact  that  It 
was  admitted  for  an  erroneous  reason  would  not  warrant  a  re- 
versal of  the  Judgment.    Shaal  v.  Heck,  38 

RIGHT  OP  WAY. 

1.  Where  one  granted  an  estate,  and  in  hip  deed  reserved  a 
right  of  way  across  it  to  a  certain  point,  but  made  no  men- 
tion of  or  reference  to  any  estate  to  which  it  was  to  be  appur- 
tenant, or  with  which  to  be  used,  it  is  a  way  in  gross,  and  is 
a  personal  right  which  is  not  the  subject  of  a  grant  of  okhere, 
or  to  inheritance.     Metzger  v.  Holwick,  605 

2.  Ways  are  said  to  be  appendant  or  appurtenant  when 
they  are  incident  to  an  estate,  one  terminus  being  on  the  land 
of  the  party  claiming  it.  The  owner  of  a  lot  separated  by 
four  lots  from  a  right  of  way,  cannot  claim  the  same  as  ap- 
purtenant to  his  lot.  Id. 

SCHOOL,  PRIVATE. 

).  Public  school  property  can  not  be  assessed  for  construc- 
tion of  sidewalk  or  sewer  in  street  on  which  it  abuts.  Tol. 
B'd.  Ed'n.  v.  Toledo,  674 

SELF  DEFENSE— See  Criminal  Law. 
SHERIFF. 

1.  Since  the  act  of  April  20th,  1868,  S.  A  S.,  734,  sec  1218, 
R.  S.,  the  failure  of  a  retiring  sheriff  to  pay  over  to  his  bqo- 
oessor  in  office  all  moneys  received  by  him  and  remaining  in 
his  hands  constitutes  a  breach  of  his  official  bond.  Woolard  v. 
Favorite,  72 

2  The  failure  of  a  sheriff,  on  the  order  of  the  court  to  pay 
out  to  the  party  entitled,  moneys  in  bis  hands  as  such  officer 
does  not,  alone,  constitute  a  breach  of  his  official  bond  so  as 
to  make  the  sureties  thereon  liable.  To  have  such  effect,  the 
party  entitled  to  payment  must  make  demand,  or  offer  reason- 
able opportunity  for  such  payment.  lb. 

3.  A  sheriff  serving  a  single  term  under  two  bonds  In  force 
successively,  failing  to  pay  over  to  his  successor  in  office, 
moneys  received  and  remaining  in  his  hands  as  such  officer, 
at  the  expiration  of  his  term,  makes  breach  of  his  official 
bond;  and  the  bond  last  in  force  is  liable  for  such  breach,-  un- 
less It  be  affirmatively  shown  that  such  breach  became  abso- 
lute during  the  existence  of  the  first  bond.  lb. 

SIDEWALK. 

1.  Injurv  from  defect  in  sidewalk^The  city  is  not  entitled 
to  notice  of  such  defect  where  the  same  was  one  in  the  orig- 
inal construction  of  the  walk:  but  if  it  was  not  a  defect  la 
the  original  construction,  then  the  city  is  entitled    to   actval 
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notloe,  uflfess  by  reason  of  the  puLlicity  and  the  long  contin- 
uanoe  of  this  defect  in  tfae  walk,  and  this  is  a  qaestion  to  be 
submitted  to  the  jary.    Alliance  v.  Campbell,  696 

2.  Where  the  defect  is  of  a  nature  that  it  would  not  be  ap- 
parent to  a  passer-by  uDlees  lie  happened  to  step  on  it,  and  it 
IS  not  a  defect  in  the  ori^>inal  construction,  the  city  would 
not  be  bound  to  take  notice  uf  it,  unless  an  accident  of  a 
character  to  bring  knowledge  home  to  the  municipality,  oc- 
curred before  the  accident  in  question  in  the  case  at  bar,  or 
to  many  accidents  of  some  character  had  occurred  there  as  to 
bring  home  notice  to   the  municipality.  lb. 

3.  Sidewalk  laid  by  abutting  owner— Liability  of  city.     lb. 

4.  Plank  sldewalis— Duty  to  frequently  inspect — A  plank 
sidewalk  will  only  last  for  a  few  years,  and  it  is  the  duty  of 
the  municipal  ofBcers  to  exercise  proper  supervision  and  make 
proper  examination  of  the  same  by  going  over  it  and  testing 
it  to  discover  defects.  lb. 

SINKING  FUND  COMMISSIONERS. 

1.  Power  of  sinking  fund  commissioners  of  Cincinnati  un 
der  sec.  2729a.  R.  S.,  to  refund  bonded  indebtedness  of  the 
city— Respective  authority  of  sinking  fund  commissioners  and 
Trustees  Southern  R.  R.  as  to  funding  bonds  of  Cin.  So.  R. 
R.— Contract  for  refunding  must  be  performable  within 
reasonable  time— Refunding  by  sale  of  bonds,  advertisement 
and  competition  required  ^Increase  of  amount  of  indebtedness 
not  premissible.     Guckenberger  v.  Dexter,  115 

STATUTE— See  also  Repeal. 

1.  The  uniformity  in  the  operation  of  laws  of  a  general  na- 
ture required  by  the  constitution  is  in  the  sense,  that  the  law 
shall  operate  the  same  in  all  parts  of  the  state  under  the 
same  circumstances  and  conditions,  and  must  embrace  all  and 
exclude  none  whose  condition  and  wants  render  such  legisla- 
tion equally  necessary  or  appropriate  to  them  as  a  class.  State 
ex  rel.  v.  Buckley,  86 

STATUTE  OF  LIMITATIONS. 

Adverse  possession  as  against  municipal  corporation— See 
Adverse  Possession. 

STREETS  &  ALLEYS-See  also  Sidewalk. 

1.  The  occupation  by  abutting^  owners,  of  a  street,  by  tak- 
ing possession  of  the  whole,  including  it  within  the  boundar- 
ies of  their  land,  using  and  occupying  it  as  a  part  of  their 
premises,  selling  and  conveying  it  to  purchasers  for  a  valu- 
able consideration,  establishes  adverse  possession.  Mott  v. 
Toledo,  472 

2.  While  an  encroachment  upon  a  street  by  a  permanent 
building  would  establish  adverse  possession,  a  mere  incroach- 
ment  upon  the  street  by  the  erection  of  a  fence,  or  even  a 
stonewall,  would  not  do  so.  But  the  occupation  of  the  entire 
street,  to  the  exclusion  of  the  public  for  all  purposes  for 
which  the  street  was  dedicated  constitutes  adverse  posses- 
sion, and  if  continued  for  twenty-one  years,  will  bar  the 
rights  of  the  public  to  the  street.  lb. 

8.     Intention  of  owner  of  land  to  dedicate  to  public    use  re- 
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quisite  to  establish  oommon  law  dedication.  Cherry  v.  How, 

4.  Twenty  one  years  user  by  publio  will  not  amount  to  dedi- 
cation where  there  was  no  intention  to  dedicate  the  land.  lb. 

5.  Cincinnati  "Alley  Law"  (90  O.  L.L.,  238),  unconstitu- 
tional as  in  conflict  with  sec.  2,  art.  13,  constitution,  because 
it  deprives  owners  of  lots  abutting  on  alleys  of  20  feet  or  less 
in  width  in  cities  of  the  first  grade  of  the  llrst  class,  of  right 
which  owners  of  lots  abutting  on  alleys  generally  en  joy  under 
sec.  2293,  B.  S.,  and  so  far  as  alleys  that  were  once  Improved 
and  that  are  re-paved  without  changing  the  grade  thereto,  lo- 
cated in  such  cities,  are  concerned.  Longworth  v.  ClnolDnati, 

16 

STREET  IMPROVEMENT. 

1.  Resolution  to  improve  sidewalk  in  Cincinnati— Must  be 
read  on  three  different  days.    Cincinnati  v.  Johnson,  291 

STREET  RAILROAD. 

1.  Where* a  Street  R.  3.,  Co.  contracts  with  another  Street 
R.  R.  Co  whereby  it  permits  the  oars  of  suo'i  other  company 
to  run  over  its  track,  such  other  company  cannot  under  such 
contract  run  the  oars  of  a  third  company  over  the  tracks  of 
such  first  company.  T.  <fc  M.  V'y.  R.  K.  Co.  v.  Tol.  Tract. 
Co.,  22 

2.  Where  a  passenger  on  a  street  railroad  car  is  carried  be- 
yond her  destination  in  consequence  of  the  failure  of  the  con- 
ductor to  notice  her  signal  to  stop,  she  still  remains  a  passen- 
ger, and  entitled  to  the  care  owing  by  the  street  railroad 
company  to  its  passengers.  Tol.  Cons*d.  Str.  Ry.  Co.  ▼.  Ful- 
ler, 562 

8.  Collision  of  street  car  with  locomotive  at  crossing —Fact 
of  collision  raises  presumption  of  negligence.  lb. 

4.  Under  the  act  of  May  4,  1894,  88  O.  L.,  581,  requirinir 
street  cars  to  stop  at  railroad  orossings  and  send  a  man  ahead 
to  see  that  the  tracks  are  clear,  the  car  and  the  horses  at- 
tached to  it  are  to  be  considered  as  one  in  calculating  the 
distance  from  the  railroad  track  at  which  the  street  car  is  re- 
quired to  stop  by  the  statute.  lb. 

5.  Where  the  employes  on  a  street  car  fail  to  stop  the  car 
at  a  railroad  crossing  as  required  and  within  the  distance  from 
the  railroad  tracks  provided  by  the  act  of  May  4,  1891,  and 
the  gatekeeper  of  the  gates  provided  at  such  crossing  also 
fails  to  lower  the  gates  to  prevent  the  oar  from  crossing,  and 
a  collision  occurs  in  consequence  thereof  in  which  a  passen- 
ger is  injured,  both  the  street  R.  R.  Co.  and  the  Railroad 
/o.  are  liable  for  damages.  Id. 

SURETY. 

I.  Where  a  principal  and  his  sureties  are  sued  together, 
and  the  principal  being  in  default,  but  the  sureties  answer, 
and  judgment  is  rendered  against  the  sureties,  but  not  against 
the  principal  (as  should  have  been  done), and  the  sureties  take 
the  case  on  error  to  the  circuit  court  without  joining  the 
principal  as  a  party  to  such  error  proceedings,  such  principal 
IS  not  a  necessary  party  thereto,  and  a  motion  to  dismiss  such 
proceedings  for  failure  to  make  such  principal  a    party  there- 
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to,  it  being  too  late   to  make  bim  a  party,  will    be  overruled. 
Newberger,  Exr.,  v.  Finney,  adr.,  215 

TAXATION. 

1.  Under  seo.  27S1,  R.  S.,  tbe  taxpayer  does  not  make  a 
false  return,  or  evade  making  a  return  of  bis  property, 
wbere  he  withholds  such  property  from  bis  list  on  the  honest 
belief  that  the  same  is  not  taxable,  coming  to  such  belief  up- 
on the  advloe  of  eminent  attorneys  at  law.  Adams  v.  Shielas, 

129 

2.  The  oounty  auditor  has  not  jurlsdiocion  to  act  under 
seo.  2781,  unless  there  has  been  .a  false  return,  or  a  return 
eyaded  within  the  meaning  of  the  law.  lb. 

3.  Scrip  certificates  of  corporation  not  property  of  stock- 
holders until  dividend  declared,  and  until  then  are  tax- 
able  by  corporation, and  not  taxable  in  hands  of  stockholders. 

lb. 
TESTIMONY— See  also  Evidence. 

1.  Testimony  at  former  trial— Witness  not  accessible,  sten-. 
ographers*  notes  competant.      DeVeaux  y.  Clemens,  33 

2.  Expert  testimony  not  proper  where  the  danger  was  so 
plain  ana  obylous  that  any  ordinary  workman  could  notice  it, 
and  expert  testimony  should  in  such  case  not  be  admitted. 
Schaal   v.  Heck,  38 

3.  Statement  volunteered  by  a  witness  on  matter  not  in  is- 
sue under  allegations  of  petition,  to  be  ruled  out.  Brandon  v. 
L.  S.  &  M.  S.  R.  R.  Co.,  706 

4.  Recalling  witness  for  further  cross-examination  at  any 
stage  of  the  trial,  proper.  lb. 

6.    Witness  to  state  faots,  not  opinions.  lb. 

TITLE. 

1.  Conveyance  or  pledge— Admissibility  of  oral  declarations 
to  explain  character  of  written  instrument— National  Bank  v. 
Central  Chandelier  Co.,  443 

TORT. 

1.  In  awarding  damages  for  a  tort,  the  Jury  may  include 
compensation  by  way  of  interest    Norton  v.  Parker,  715 

2.  Where  one  is  wrongfully  ejected  from  a  railway  train, 
even  in  the  absence  of  the  use  of  excessive  force  by  the  ser- 
vants of  the  railroad  company,  and  whether  or  not  the  rela- 
tion of  the  parties  originated  in  contract,  he  may  seek  his 
remedy  as  for  tort.    1.  &  O.  C.  R.  R.  Co.  v.  Marsh,  379 

3.  When  the  force  used  to  eject  on  9  from  a  R.  R.  train 
amounts  to  wanton  assault,  the  fact  as  to  whether  the  plain- 
tifiF  was  rightfully  or  wrongfully  upon  the  train,  is  not  an  ele- 

.ment  in  the  question  of  mere  recovery.  lb. 

TRUST. 

1.  Land  bought  by  husband  with  money  of  his  wife  re- 
duced to  his  possession  under  former  law— No  trust  estate  in 
wife.     Boyer  v.  Davis,  191 

2.  Conveyance  to  guardian  individually  of  land  bought  with 
ward's  money — Innocent  holder  of  mortgage  and  notes  for 
balance  of  purchase  money  executed  by  guardian  superior  to 
equitable  lien  of  wards.     Hutchinson  v.  McCarron,  500 
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VENDOR'S  LIEN. 

1.  Sale  of  right  of  way  to  H.  R.  Co.— Vendor's  lien  good  as 
against  subsequent  purchasers.  Ames  y.  Wh.  <fc  L.  E.  R.  R. 
Co.,  esi 

VENUE. 

1.  Change  of  venue— Bias,  etc.,  of  judge— It  is  not  neces- 
sary to  incorporate  an  affidavit  of  the  interest,  bias  or  pre- 
judice of  a  judge,  made  and  filed  as  provided  in  section  550, 
R.  S.,  into  a  bill  of  exceptions  in  order  to  brine  it  before  a 
reviewing  court,  but  it  is  sufficient  to  file  it  with  the  petition 
in  error.     Barclay  v.  Salmon,  152 

2.  It  is  not  necessary  in  such  an  affidavit  to  state  facts 
showing  interest,  bias  or  prejudice,  but  merely  to  aver  iotei- 
est,  bias,  prejudice  or  other  disqualifying  fact.  lb. 

8.    The  right  to  file  such  recusation  is  not  limited  to  cases 

in  which  all  of  the  judges  of  a  subdivision  are  so  disqualified, 

but  exists  in  every  cause  or  matter,  pending  before  the   court 

of  common  pleas  in  any    county,  which  may    come    before   a 

X  judge  BO  disqualified.  lb. 

TERDICT, 

1.  A  verdict  for  both  the  plaintiff  and  the  defendant  is 
not  inconsistent  if  dual  in  form,  and  the  Eeparate  findings 
are  on  the  causes  of  action  severally  pleaded  by  them  respec- 
tively.    Haus  V.  Eoehler,  536 

2.  Where,  in  an  action  for  damages  for  a  tort,  the  jury  in 
its  veidict  specifies  how  much  the  damage  amounted  to  at  the 
time,  and  how  much  the  interest  thereon  would  amount  to, 
giving  the  sum  total  as  its  verdict,  such  verdict  would  not  be 
invalid  on  the  ground  that  no  interest  can  be  allowed  on 
damages  for  a  tort.  Under  the  authority  of  Railroad  v.  Cobb, 
35   Ohio  St..  94,  the  jury  in    awarding  damages  for  such    an 

'  injury  may  include  comp*)nsation  in  the  nature    of    interest. 
Norton  v.  Parker,  715 

WATER-WORKS  COMMISSIONERS  OF  CINCINNATI. 

1.  Plans,  drawio<^8  and  specifications  for  ccntracts  for  the 
new  waterworks  in  Cincinnati.  The  drawings  and  specifica- 
tions need  not  ^o  to  the  minutest  details  in  every  part  of  the 
machinery;  but  it  is  sufficient  to  give  specific  and  minute 
specifications  as  to  what  the  machinery  is  to  accomplish,  the 
exact  kind  of  materaial  to  bo  used,  the  manner  in  which  all 
the  worK  should  be  done,  and  the  exact  nature  and  kind  of 
all  the  parts  which  were  given,  how  all  such  machinery 
should  be  constructed,  such  as  valves,  riveting,  bolts,  etc. 
Ampt  V.  Cincinnati,  516 

2.  Provisions  for  alternative  bidding  and  for  changes — There 
can  be  no  objection  to  the  provision  in  the  contract  as  ^o  al- 
ternative bidding,  nor  to  the  provisions  therein  by  which  al- 
terations   in  the  contract  are  provided  for.  lb. 

WILL. 

1.  Contest  of  will— Issue— The  only  issue  that  can  be  8ut>- 
mitted  to  the  jury  in  an  action  involving  the  setting  aside  of 
a  will  IS.  whether  the  writing  produced  by  the  proponents  is 
the  last  will  of  the  testator  or  not.  Whodisch-Mublhaueer 
Br'g.  Co.  V.  Opp,  465 
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2.  Ineuob  an  action, if  the  petition  sufficieotly  directs  the 
atteotion  of  the  court  to  the  fact  that  the  validity  of  the  will 
is  challenged  and  that  the  proper  parties  are  before  it,  it  is  for 
the  court  to  see  that  the  issue  is  made  up,  aod  submit  that 
phase  of  the  litigation  to  the  jury,  do  matter  what  other  causes 
of  action  may  be  asserted  in  the  petition,  or  what  other  par- 
ties are  drawn  into  the  controversy  by  the  pleadings.  lb 

3.  Manifestations  of  mental  disturbance  by  the  testator, 
though  remote  as  to  time,  are  not  remote  to  the  issue  if, 
when  connected  with  other  evidence  of  mental  weakness  of  re- 

•  cent  date,  they  lend  to  reflect  light  upon  testator's  condition 
at  the  time  the  will  is  made.  lb. 

4.  Construction  of  will— "Heir"  used  for  **lBsne"— Vest- 
ing of  fee  simple  estate  depending  on  birth  of  issue.  Mooie  v. 
Feig.  27 

6.  Demonstrative  legacy— A  bequest  of  $10,000,  payable  as 
follows:  20  shares  of  the  capital  stock  of  the  First  National 
Bank  of  Painesville,  O..  at  82,000.00.  $1,000  in  L.  S.  &  M.  S. 
By.  Co.  at  par  $1,000.00.  $7,000.00  in  money  or  good  well  se- 
curi^d  notes— is  a  demonstrative  legacy,  and  if  the  testator  at 
his  decease  was  not  the  owner  of  any  L.  S.  &  M.  S.  bonds  or 
stocks,  the  legacy  does  not  abate,  but  is  payable  out  of  assets 
covered  by  the  residuary  bequest,  as  are  general  legacies. 
Bote  V.  Warner,  342 

6.  Direct  gift— The  testator  having,  by  his  will,  bequeathed 
to  his  wife  in  trust  for  M.,  his  infant  daughter,  until  she  ar- 
rives at  the  age  of  majority,  the  sum  of  ten  thousand  dollars; 
by  a  codicil  to  his  will,  bequeathed  to  his  said  daughter  M. 
'Mn  addition  to  the  sums  provided  for  her  in  my  will,  one 
thousand  dollars  in  money:"  Held,  the  one  thousand  dollars 
in  money  given  by  the  codicil,  is  a  direct  gift  to  M.,  and  not 
to  hi8  wife  in  trust  for  M.  until  she  arrives  at  the  age  of  ma- 
jority, lb. 

7.  A  testator,  by  bis  will,  bequeathed  to  a  trustee  the  sum 
of  110,000,  to  be  held  in  trust  for  his  infant  daughter  until 
her  majority,  when  it  should  be  paid  to  such  daughter,  with 
provision  as  to  its  disposition  in  the  event  of  the  death  of  the 
daughter  before  attaining  her  majority,  and  in  a  codicil  to 
such  will  he  made  a  bequest  to  said  daughter  of  the  sum  of 
f],000.  The  executors  delivered  to  such  trustee  bonds  of  the 
value  of  11,000.00,  supposing  at  the  time  of  such  delivery  that 
said  bonds  were  a  part  of  the  testator's  estate,  whereas  In 
fact  they  were  already  the  property  of  the  daughter, and  pay- 
ing to  said  trustee  the  further  sum  of  $10,000.00  under  the 
mistaken  belief  that  said  trustee  was  the  proper  custodian  of 
the  $1,000.00  bequeathed  by  the  codicil  to  the  daughter.  And 
the  trustee  havinp'  delivered  said  bonds  to  the  daughter  upon 
her  attaining  her  majority,  Held:  thai  the  executors  bad  prop- 
erly discharged  the  legacy  made  in  the  will,  but  that  the 
legacy  given  by  the  codicil  remained  unpaid,  and  that  said 
executors  must  pay  to  said  daughter  said  sum  of  $1,000.00  be- 
queathed by  said  coJicil,  together  with  interest  from  a  date 
one  year  later  than  the  date  of  the  testamentary  leUers  issued 
to  such  executors.     Bote  v.  Warner,  350 

8.  Provision  in  husband's  will  for  wife,  made  during  wife's 
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life,  lapses  on  her  death  her  husband  survivlng-^Wills  were 
mutually  made  by  a  husband  and  wife  who  each  owoed  prop- 
erty. At  the  same  time  they  entered  into  a  contract  in  writ- 
ing, providing  that  the  provisions  of  these  wills  should  be 
unalterable  and  irrevocable  "as  between  the  parties  to  this 
con  tract' \  After  the  death  of  the  wife  th^  surviving  husband 
changed  his  will.  On  his  death  the  parties  who  would  have 
been  entitled  to  legacies  under  the  husband's  will  as  origin- 
ally made  andi  as  heirs  of  the  wife,  to  the  legacy  made  to 
her  in  such  original  will,  claimed  the  legacies,  by  ylrtue  of 
the  provision  ofthe  contract  that  the  will  as  originally  made 
should  be  unalterable  and  irrevocable.  Held,  the  provision  in 
the'Jcontraot  "that  thA  wills  should  remain  unalterable  and  ir- 
revocable as  to  the  parties  to  the  contract,*'  only  referred  to 
the  husband  and  wife  as  the  only  parties  to  the  contract ;  and 
even  if  the  husband's  oriftinal  will  had  remained  in  force,  the 
provision  for  the  wife  maae  therein  had  lapsed  by  her  death 
before  the  husband,  and  her  heirs  would  not  be  entitled  to 
anything  under  such  will.  Trustees  Ref'd.  Church    v.    Wise, 
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